SUBJECT:  Arguments -- Improper Comments

1.  A recent case, United States v. Baer, 53 MJ 235 (2000) is worth reading closely and noting.  Simply put:  Counsel asking court members to put themselves in the place of the victim or a relative of the victim is improper argument.  Don't do it!  Here is the extract from the digest of opinions from CAAF's web site:


United States v. Baer, No. 99-0872  ("Golden Rule" arguments, asking the members to put themselves in the victim's place, are improper and impermissible in the military justice system).  (Argument asking the members to imagine the victim's fear, pain, terror, and anguish is permissible, since it is simply asking the members to consider victim impact evidence; but counsel must be adequately mindful of the conceptual difference between asking the members to consider the pain and fear of the victim, and asking the members to put themselves in the victim's place). 

My comment on the second parenthetical in the above digest:  It is an extremely fine line between asking the members to consider the pain/fear of the victim and asking the members to put themselves in the victim's place.  Trial counsel should avoid this argument like a plague (why risk appellate error?) and, if a trial counsel broaches it, a defense counsel should promptly object.  


If trial counsel want to highlight the impact of the accused's crimes on the victim, then argue the circumstances of the crimes, the injuries inflicted, the resulting medical treatment, etc., but do not ask questions of the members or make comments about imagining how the victim must have felt, etc.     

2.  Personal opinions.  It is common knowledge that counsel cannot ethically or legally express their personal opinions in argument, so why does it occur so often?  Trial and defense counsel need to avoid the personal pronouns, "I" and "we," in argument.  If you want to express an opinion, merely state what it is that you believe without stating it as an opinion -- make it an assertion of fact.  E.g., don't say "I think" or "I believe" the light was red; instead, state it as a fact:  the light was red!  Then state why the light was red -- give the facts that support your belief without saying it is your belief or opinion (e.g., not only have you heard testimony that the light was red, but you have heard that cars were stopped at the intersection and four pedestrians were crossing the street at the time; thus, common sense indicates that the light was red.") In any event, a statement of fact carries more weight than your opinion or belief.  It's not too hard to express an opinion or belief as a fact if you stay away from the personal pronouns and the words, "believe" or "think" or "in my opinion."

