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I. 



SKILL OVERVIEW.

A. Goals.  This exercise develops counsel’s ability to lay the proper foundation for admission of statements made for the purpose of medical diagnosis or treatment.  Lead a discussion of the law and practice pointers and then conduct the suggested drill.  Consider using examples of good and bad techniques from recent records of trial.

B. Training Overview.  Training can be conducted with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.

II. 



the law.

A. The Doctrine.  M.R.E. 803(4). 
· A statement describing medical history, past or present symptoms or sensations, or a statement of the cause of a medical problem disclosed for the purpose of treatment or diagnosis may qualify as an exception under the hearsay rule.  To be admissible, the statement must be made to medical personnel (e.g. physician, nurse or psychiatrist or social worker) or to another (e.g. family member or babysitter) so long as the statement is made for the purpose of diagnosis or treatment.  

· The declarant is not required to testify.  In White v. Illinois, 112 S.Ct. 736 (1992), the Supreme Court held that statements made by a four-year-old victim for the purpose of securing medical treatment were admissible, whether or not the victim testified, because the statement had sufficient guarantees of reliability.  The Court held that the medical treatment exception is firmly rooted.

· In the case of child witnesses, the foundational requirement that the statement be made for the purpose of diagnosis or treatment may be difficult.  Military courts have been willing to relax this standard in the case of very young witnesses, especially in sexual abuse cases. 

· Statements under M.R.E. 803(4) may be presented in an appropriate case as evidence of a fresh complaint, such as a sexual assault.  Typically, a statement made for purposes of medical diagnosis or treatment is offered by the declarant or through the testimony of a witness who heard the statement.  This hearsay exception is based on a presumption that a person seeking relief from a medical condition has an incentive to make accurate statements.  In the case of very young children, statements made to family members or others, and later disclosed to medical personnel on behalf of the child, may be admissible.  Note, the statement must be made anticipating medical treatment.  It is not required that the statement be used for medical treatment. 

· When introducing a statement made for purposes of medical diagnosis or treatment, counsel should be prepared for the opposition to attack the credibility of the declarant or witness, such as whether there is any bias or motive to fabricate.  Additionally, anticipate attacks concerning whether a declarant made the statement expecting or understanding any medical benefit would result.  This is especially true in sexual abuse cases with young victims.

B. Elements of the Foundation.
1. The declarant made a statement of a past or present medical condition;

2. The statement described the onset or source of the medical condition or injury;

3. The statement was made to medical personnel (e.g. nurse, hospital staff, ambulance personnel, social workers, or psychiatrist) or non-medical personnel for purposes of a medical diagnosis or treatment; and

4. The declarant or the witness who heard the statement must testify (see business record exception for medical record entries under M.R.E. 803(6)).

III. 


practice pointers.

Foundation.  Like other hearsay exceptions involving the declarant’s state of mind or physical condition, the foundation for statements made for purposes of medical diagnosis or treatment is relatively easy to establish.  Its effectiveness, however, depends on how well it is prepared and presented in court.  Discuss the following points with counsel:

· Declarant need not testify.  The benefit of a statement made for purposes of medical diagnosis or treatment is that the person who actually made the statement does not have to testify.  You must, however, present either the declarant or a person who heard the statement, whether a medical care provider or family member.  This is especially helpful when the declarant is a small child or the spouse of the accused who suddenly becomes “unavailable” at trial.

· The key to admissibility.  What makes this evidence admissible is the expectation of receiving medical treatment.  While there is no definitive test for what qualifies as a statement made for purposes of diagnosis or treatment, some expected medical benefit to the declarant is essential in laying a proper foundation.  In the case of young witnesses, the courts have relaxed this rule.  The rule also allows statements made to doctors for the purpose of diagnosis or consultation in preparation for litigation.  Although the declarant does not generally make these statements in anticipation of receiving any medical benefit, they are allowed by the rule as being consistent with M.R.E. 703.

· Focus on the circumstances surrounding the making of the statement.  While the element of time is one of the factors a court should consider in assessing reliability, the totality of the circumstances surrounding the statement must be evaluated.  Was the statement voluntarily disclosed as a result of a complaint from the declarant of a medical condition?  Did the statement result from questioning about an observed condition, such as redness of vaginal area of a small child?  Was the statement made to medical personnel?  The key is whether the declarant made the statement anticipating some medical benefit or treatment.  For young children unable to understand or appreciate the medical benefit requirement, all the details surrounding the statement must be scrutinized.  Remember, the courts are more inclined to allow some leeway with statements of children, because of their unsophisticated sense of time and the fact that they may not have immediate access to someone to whom such a statement could be made. 

· Admissibility of hearsay within hearsay.  When a third party is testifying about a statement received from the declarant, and repeated to medical personnel for treatment (such as parent, teacher or babysitter), M.R.E 805 applies to hearsay within hearsay).

· When faced with use of such a statement, be aware of the exception’s limitations.  The same principle that supports admissibility -- the accuracy of a statement based on the incentive to get a medical benefit -- also carries limitations, such as motive to fabricate or misrepresent, which could lead to claims of coaching or otherwise improper motive to lie.  Counsel should examine this carefully, especially in the case of sexual assault involving older victims.  Also, while statements of the source of an injury are frequently made to investigators or law enforcement personnel, those statements generally are not admissible under this rule.  This may also include statements made to child protective service personnel, unless some medical benefit can be attached to the statements.  Such statements may not qualify under this rule, but counsel should look to other exceptions to the hearsay rule for admissibility.  If the statement fails to qualify for any exception to the hearsay rule, consider offering the statement for a non-hearsay purpose under M.R.E.  413, 414, or 404(b).
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SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for statements made for the purpose of medical diagnosis or treatment.

B. Conduct the drill.
1. Preparation:  Conduct this training in the courtroom.  Start with the facts below.

2. Role Play:  The supervisor will play the role of military judge.  Designate counsel to play the roles of proponent and opponent.  Another counsel or legal specialist should play the role of the witness.  Remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as the military judge.

3. Execution:  Inform counsel of the elements of the foundation (provided on a handout or chalkboard).  Give counsel five minutes to prepare the foundation.  Allow counsel to go through the foundation several times with notes.  Have them lay the foundation several more times without notes.

C. Drill:  Foundation for Statements for purposes of medical diagnosis or treatment.
1. The fact situation is a sexual assault.  The witness, Courtny Lexander, is the preschool teacher of Suzy Q, a four-year-old student at the ABC Day Care Center.  On February 12, Ms. Lexander noticed Suzy Q refused to sit in her chair during story hour.  When asked why she would not sit down, Suzy said it hurt her “pee-pee” when she sat in the chair.  Ms. Lexander took Suzy to the bathroom and visually examined her vaginal area.  It appeared red and swollen.  She told Suzy she would call her mother and take her to the school nurse to look at her hurt “pee-pee.”  On the way to the nurse’s office, Ms. Lexander asked Suzy what happened to her “pee-pee” and she responded that her mother’s boyfriend, Greg, put his “pee-pee” on her “pee-pee” and she saw “white stuff” come out of his “pee-pee.”  Ms. Lexander telephoned Mrs. Q and advised Suzy’s mother what she observed and what Suzy told her.  Once she arrived at the nurse’s office, Ms. Lexander told the nurse, Ms. Hathaway, that Suzy told her it hurt her “pee-pee” when she sat down and that her mother’s boyfriend put “white stuff” from his “pee-pee” on her when he rubbed his "pee-pee" on hers.  The issue is the source of the injury to Suzy Q.

2.
Sample foundation for a statement made for the purpose of medical diagnosis or treatment:  Courtny Lexander, is the witness.
Q.
Where were you on Friday, February 12, 1999?

A.
I was in my class room, Room 202, at the ABC preschool where I am a teacher.

Q.
Is Suzy Q in your preschool class?

A.
Yes.

Q.
Was she in your class on that day?

A.
Yes.

Q.
Did anything unusual happen with Suzy Q on that day?
A.
Yes.  I noticed that she would not sit down during story hour and when I asked why, she said her “pee-pee” hurt when she sat down.

Q.
Did anyone else overhear Suzy when she said this?

A.
No, there were just the two of us in the corner of the classroom.  My teaching assistance, Nancy, was in the far corner of the classroom with the other students.

Q.
What did you do when she told you her “pee-pee” hurt?

A.
Well, Suzy has been a student with us for the last 2 years and I have been her teacher all that time.  I know she refers to her vagina as her “pee-pee,” so I thought I should take her to the bathroom and look at her vagina to see if she had an injury or some other problem that our school nurse should look at.

Q.
When you took her to the bathroom, what happened?

A.
I pulled down her pants and her under pants and looked at her vagina.  It looked red and swollen, so I decided to call her mother and take her to the nurse for a medical assessment.

Q.
What happened next?
A.
I put Suzy’s clothes back on and told her we were going to the nurse to let her look at it.  I also told her we would call her mother.

Q.
Was anyone else around when you examined Suzy’s vagina?

A.
No.  It was only the two of us in the bathroom the entire time we were there.

Q.
What happened next?

A.
On the way to the nurse’s office, I asked Suzy how her “pee-pee” got hurt and she said…

Q.
In the two years that you have been Suzy’s teacher, have you ever taken her to the nurse before?

A.
Yes, on numerous occasions.

Q.
Could you describe some of the circumstances where you have taken her to the nurse’s office?

A.
Let’s see.  On several occasions she has received scrapes and scratches from playing with the other children in school.  On some of the occasions, my assistant or myself noticed the incident and took Suzy to the nurse.  On other occasions, she has come to us crying after being scratched by one of the other students.  It has never been anything serious.  Our school policy is to take all children with injuries, no matter how slight, to the nurse to make a medical determination if further care is needed.

Q.
How many times in the last 2 years would you estimate this has happened?

A.
It’s hard to say, but I would guess approximately 4-6 times.  With toddlers and children this age, scrapes and scratches are common.  Plus the kids like the “Barney” bandages that the nurse puts on their scratches.

Q.
Have there been other times that you have taken Suzy to the nurse, aside from any injuries?

A.
Yes.  It is also the policy at our school that all medication is kept and administered by our nurse.  Suzy has on several occasions--approximately 4-6 that I can recall--taken medication for ear infections, colds and stuff like that.  I can’t be certain of the exact number, but the nurse would have the records.

Q.
So over the last two years, you would estimate that Suzy has been to the nurse’s office close to a dozen times?

A.
That is correct, based on my recollection.  It could be a few more or a few less.

Q.
What happened on the way to the nurse’s office?

A
I asked Suzy how her “pee-pee” got hurt.

[This line of questioning was designed to elicit from the witness the fact that the victim has experience with going to the school nurse for medical care and treatment.  At this point, request to continue questioning the witness about the statement of the victim, as an exception to the hearsay rule based on the medical diagnosis or treatment exception.  In the event the judge is reluctant to accept this basis for admissibility, see M.R.E. 801(1) Present Sense Impression.]

Q.
What did she say?

A.
She said her mother’s boyfriend Greg had put his “pee-pee” on her “pee-pee” and made white stuff come out of his “pee-pee.”

Q
What did you do next?
A.
I was shocked and appalled at what I was hearing.  I immediately reported the circumstances, my actions, and Suzy’s statement to the nurse.  I felt pretty certain that Suzy had just described being sexually assaulted by her mother's boyfriend.  I then left Suzy in the nurse’s care and used the phone in her office to call Mrs. Q. and report to her what Suzy said to me.

Q
While in the nurse’s office did you hear Suzy say anything else?

A.
Yes.  I heard her repeat to the nurse what she said to me about Greg putting his “pee-pee” on her “pee-pee” when asked by the nurse how she got hurt.  After about 5 minutes, I had to go to the administrator’s office to report what was happening and wait for Suzy’s mother.

[Note:  Counsel should call both Ms. Lexander and Nurse Hathaway to testify at trial, whether the victim testifies or not.  It may be best to call both these witnesses instead of the victim.  In preparing the testimony of Nurse Hathaway, counsel should lay the foundation of the circumstance surrounding the making of the statement, starting from the statement from Ms. Lexander when they arrive in her office, through the statements made directly by the victim to the nurse.  Be prepared for an objection based on hearsay within hearsay for the statements from the victim to Ms. Lexander to Nurse Hathaway.  See M.R.E. 805.]

D. 
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Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· Memorize the foundational elements for the admissibility of a statement made for purposes of medical diagnosis or treatment.  

· Have a handy reference for them if recall fails.

· This exception is based on the expectation of receiving medical treatment.  A declarant is expected to have an incentive to be truthful to get a medical benefit.

· Statements to third parties are admissible if counsel can show the connection between the statement and the expectation of receiving medical treatment.  Look to the facts surrounding the statement, as well as past dealings with medical personnel, to demonstrate the expectation, especially with very young children.

· Always consider other hearsay exceptions.

IV. 
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A. David A. Schlueter et al., Military Evidentiary Foundations ch. 11 (1994).
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TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for a statement made for the purposes of medical diagnosis or treatment.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Review M.R.E. 901, 801, 802, 803(4), 805 and 806.  It should take _____ minutes/hours to complete this exercise.

C. The fact situation is a sexual assault.  The witness, Courtny Lexander, is the preschool teacher of Suzy Q, a four-year-old student at the ABC Day Care Center.  On February 12, Ms. Lexander noticed Suzy Q refused to sit in her chair during story hour.  When asked why she would not sit down, Suzy said it hurt her “pee-pee” when she sat in the chair.  Ms. Lexander took Suzy to the bathroom and visually examined her vaginal area.  It appeared red and swollen.  She told Suzy she would call her mother and take her to the school nurse to look at her hurt “pee-pee.”  On the way to the nurse’s office, Ms. Lexander asked Suzy what happened to her “pee-pee” and she responded that her mother’s boyfriend, Greg, put his “pee-pee” on her “pee-pee” and she saw “white stuff” come out of his “pee-pee.”  Ms. Lexander telephoned Mrs. Q and advised Suzy’s mother what she observed and what Suzy told her.  Once she arrived at the nurse’s office, Ms. Lexander told the nurse, Ms. Hathaway, that Suzy told her it hurt her “pee-pee” when she sat down and that her mother’s boyfriend put “white stuff” from his “pee-pee” on her when he rubbed his "pee-pee" on hers.  The issue is the source of the injury to Suzy Q.

VI. 
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KEYS TO SUCCESS.  

Know the elements of a foundation for admission of a statement made for purposes of medical diagnosis or treatment.

1. The declarant made a statement of a past or present medical condition;

2. The statement described the onset or source of the medical condition or injury;

3. The statement was made to medical personnel (e.g. nurse, hospital staff, ambulance personnel, social workers, or psychiatrist) or non-medical personnel for purposes of a medical diagnosis or treatment; and

4. The declarant or the witness who heard the statement must testify (see business record exception for medical record entries under M.R.E. 803(6)).

VII. 
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REFERENCES FOR FURTHER STUDY.

A. David A. Schlueter et al., Military Evidentiary Foundations ch. 11 (1994).

B. Thomas A. Mauet, Trial Techniques (4th ed. 1996). 
C. Stephen A. Saltzburg, et. al., Military Rules of Evidence Manual (4th ed. 1997).
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Q.
Where were you on Friday, February 12, 1999?

A.
I was in my class room, Room 202, at the ABC preschool where I am a teacher.

Q.
Is Suzy Q in your preschool class?

A.
Yes.

Q.
Was she in your class on that day?

A.
Yes.

Q.
Did anything unusual happen with Suzy Q on that day?
A.
Yes.  I noticed that she would not sit down during story hour and when I asked why, she said her “pee-pee” hurt when she sat down.

Q.
Did anyone else overhear Suzy when she said this?

A.
No, there were just the two of us in the corner of the classroom.  My teaching assistance, Nancy, was in the far corner of the classroom with the other students.

Q.
What did you do when she told you her “pee-pee” hurt?

A.
Well, Suzy has been a student with us for the last 2 years and I have been her teacher all that time.  I know she refers to her vagina as her “pee-pee,” so I thought I should take her to the bathroom and look at her vagina to see if she had an injury or some other problem that our school nurse should look at.

Q.
When you took her to bathroom, what happened?

A.
I pulled down her pants and her under pants and looked at her vagina.  It looked red and swollen, so I decided to call her mother and take her to the nurse for a medical assessment.

Q.
What happened next?

A.
I put Suzy’s clothes back on and told her we were going to the nurse to let her look at it.  I also told her we would call her mother.

Q.
Was anyone else around when you examined Suzy’s vagina.

A.
No.  It was only the two of us in the bathroom the entire time we were there.

Q.
What happened next?

A.
On the way to the nurse’s office, I asked Suzy how her “pee-pee” got hurt and she said…

Q.
In the two years that you have been Suzy’s teacher, have you ever taken her to the nurse before?

A.
Yes, on numerous occasions.

Q,
Could you describe some of the circumstances where you have taken her to the nurse’s office?

A.
Let’s see.  On several occasions she has received scrapes and scratches from playing with the other children in school.  On some of the occasions, my assistant or myself noticed the incident and took Suzy to the nurse.  On other occasions, she has come to us crying after being scratched by one of the other students.  It has never been anything serious.  Our school policy is to take all children with injuries, no matter how slight, to the nurse to make a medical determination if further care is needed.

Q.
How many times in the last 2 years would you estimate this has happened?
A.
It’s hard to say, but I would guess approximately 4-6 times.  With toddlers and children this age, scrapes and scratches are common.  Plus the kids like the “Barney” bandages that the nurse puts on their scratches.

Q.
Have there been other times that you have taken Suzy to the nurse, aside from any injuries?

A.
Yes.  It is also the policy at our school that all medication is kept and administered by our nurse.  Suzy has on several occasions--approximately 4-6 that I can recall--taken medication for ear infections, colds and stuff like that.  I can’t be certain of the exact number, but the nurse would have the records.

Q.
So over the last two years, you would estimate that Suzy has been to the nurse’s office close to a dozen times?

A.
That is correct, based on my recollection.  It could be a few more or a few less.

Q.
What happened on the way to the nurse’s office?

A.
I asked Suzy how her “pee-pee” got hurt.

[This line of questioning is designed to elicit from the witness the fact that the victim has experience going to the school nurse related to medical care and treatment.  At this point, request to continue questioning the witness about the statement of the victim, as an exception to the hearsay rule based on the medical diagnosis or treatment exception.  In the event the judge is reluctant to accept this basis for admissibility, see M.R.E. 801(1) Present Sense Impression.]

Q.
What did she say?

A.
She said her mother’s boyfriend Greg had put his “pee-pee” on her “pee-pee” and made white stuff come out of his “pee-pee.”

Q.
What did you do next?

A.
I was shocked and appalled at what I was hearing.  I immediately reported the circumstances, my actions, and Suzy’s statement to the nurse.  I felt pretty certain that Suzy had just described being sexually assaulted by her mother's boyfriend.  I then left Suzy in the nurse’s care and used the phone in her office to call Mrs. Q. and report to her what Suzy said to me.

Q.
While in the nurse’s office did you hear Suzy say anything else?

A.
Yes.  I heard her repeat to the nurse what she said to me about Greg putting his “pee-pee” on her “pee-pee” when asked by the nurse how she got hurt.  After about 5 minutes, I had to go to the administrator’s office to report what was happening and wait for Suzy’s mother.

[Note:  Counsel should call both Ms. Lexander and Nurse Hathaway to testify at trial, whether the victim testifies or not.  It may be best to call both these witnesses instead of the victim.  In preparing the testimony of Nurse Hathaway, counsel should lay the foundation of the circumstance surrounding the making of the statement, starting from the statement from Ms. Lexander when they arrive in her office, through the statements made directly by the victim to the nurse.  Be prepared for an objection based on hearsay within hearsay for the statements from the victim to Ms. Lexander to Nurse Hathaway.  See M.R.E. 805.]
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