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chapter overview.

A. Goals.  The fundamental purpose of the prohibition against hearsay is to exclude from the fact-finder any prior out of court statement of a witness, offered for its truth, unless there are sufficient guarantees of trustworthiness for the truth of the statement.  Under the rules of evidence, admissible hearsay statements are divided into three basic categories:  exemptions from the definition of hearsay; exceptions, where the witness’s availability at trial is immaterial; and exceptions, where a declarant is unavailable at trial.

This Tab develops counsel’s understanding and ability to admit the most common hearsay statements.  This overview will cover legal and practical considerations of each form of hearsay statement addressed in this Tab.  This Tab will also provide counsel with a pullout guide with the common hearsay rules as a reference.

B. Training Overview.  The instructor can conduct each training module in this Tab with one or more counsel.  The training is divided into four phases:  (1) preparation by instructor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.  

The fundamentals of hearsay outlined in this introduction are common to all methods of hearsay and should be incorporated into the instruction of each module in this Tab.  If time permits, the supervisor should consider training on more than one hearsay module at a time to demonstrate the relationship between the rules.  If time does not permit, consider teaching the hearsay modules in order until completed, without any other modules in between.  It is important that counsel have an opportunity to understand the different foundational requirements in each rule to get a good understanding of how the rules relate to each other. 

II. 
[image: image3.wmf]
the law.

A. Hearsay.  Any prior out of court statement made by a declarant offered for the truth of its contents is hearsay.  A statement can be oral, written, or even nonverbal conduct, as long as it is intended as an assertion. (M.R.E. 801(a) – (c)).  Generally, all such statements are inadmissible unless they fall under a specific exception created by the Rules of Evidence or by an Act of Congress applicable to trials by court-martial. (M.R.E. 802).

Any attempt to offer a prior statement of a witness raises the possibility of a hearsay objection.  In that case, the proponent must be prepared to explain why the statement either is not hearsay (i.e. the statement is not offered for its truth) or that it falls within one of the exemptions of rule 801(d) or into one of the exceptions to the hearsay rule.

Counsel should also bear in mind that statements offered to impeach the credibility of a witness are not hearsay because they are not offered to prove the truth of the matter asserted.  Counsel may impeach by proving bias or motive to fabricate under M.R.E. 608(c); by attacking credibility with a prior inconsistent statement under M.R.E. 613; by demonstrating bad character for truthfulness and veracity under M.R.E. 405; or by showing prior bad conduct under M.R.E. 404(b).

B. Exemptions to the hearsay rule.  M.R.E. 801(d)(1) provides that certain statements are not hearsay, if (1) the declarant testifies at the trial or hearing, (2) the declarant is subject to cross-examination concerning the statement; and (3) the statement is one of the following:

1. Inconsistent with the declarant’s testimony and was given under oath subject to the penalty of perjury at the trial, hearing, or other proceeding, or deposition; or 

2. Consistent with the declarant’s testimony and is offered to rebut an express or implied charge of recent fabrication or improper influence or motive; or 

3. One of identification of a person made after perceiving the person.

C. Admission by party-opponent.  Also, M.R.E. 801(d)(2) provides that admissions made by a party-opponent are not hearsay, if the statement is offered against the party and is:

1. the party’s own statement; or 

2. a statement the party has manifest his adoption of or belief in its truth; or 

3. a statement by a person authorized by the party to make a statement concerning the subject; or 

4. a statement by the party’s agent or servant concerning the matters within the scope of the agency/employment, made during the relationship; or 

5. a statement by a co-conspirator made during the course of and in furtherance of the conspiracy.
D. Exceptions to the hearsay rule.  Exceptions to the hearsay rule are admissible based on their reliability.  There are three categories of exceptions:  M.R.E. 803, where the availability of the declarant is immaterial; M.R.E. 804, where the declarant must be unavailable at trial before statements are admissible; and M.R.E. 807, residual hearsay.
Many of the rules under M.R.E. 803 do not depend on the availability of the declarant.  These rules are considered firmly rooted hearsay exceptions based on a long history of demonstrated reliability.  The most common exceptions, covered in this Tab, include:  M.R.E. 803(1) Present sense impressions; M.R.E. 803(2) Excited utterance; and M.R.E. 803(4) Statements for purposes of medical diagnosis or treatment.  

The exceptions listed in M.R.E. 804 require the declarant to be unavailable for trial.  This rule will be covered in other modules.

E. Use as substantive evidence.  All prior statements admissible under M.R.E. 801(d), M.R.E. 803 and M.R.E. 804 are admissible as substantive evidence at trial.  Therefore, contents of any prior statement admitted at trial as either a hearsay exemption or exception can be argued as evidence before the fact-finder.  
Statements offered for a purpose other than the truth of the matter asserted are not substantive evidence.  When using these statements in argument, counsel’s argument must be consistent with the purpose for which the statement was offered.
III. 


practice pointers.

· Clarity and simplicity. Effective use of hearsay statements depends upon an accurate knowledge of the rules and the ability to identify all the possible basis for admissibility of prior statements made by a witness.  Counsel must identify all prior statements made by a witness and then evaluate whether the statement may be offered for the truth of its contents of for some other permissible purpose.  Ask yourself, do you want the trier of fact to accept the contents of the statement as true, or are you offering it for another purpose, i.e. to show knowledge, etc.  If not offered for its truth, the statement is not hearsay.  On the other hand, if the answer is yes, determine which of the hearsay exemptions or exceptions apply to make the statement admissible.

· Laying the proper foundation for admissibility.  When attempting to admit prior hearsay statements of a witness, counsel must lay the proper foundation.  These steps should be identified in advance to avoid any delay or confusion at trial.  The more prepared counsel is to lay a proper foundation and offer these prior statements, the more persuasive counsel will be at trial.  Statements offered under M.R.E. 801(d)(1) require the declarant to testify in the current trial.  One part of the foundation may be the presence of the witness at trial or a showing of unavailability.  Statements offered under M.R.E. 804 require a showing of unavailability.  Statements offered under M.R.E.s 803 and 807 are admissible whether or not the declarant testifies at the current trial.

· Consistent and Inconsistent Statements.  Note the distinction between statements under M.R.E. 801(d)(1)(A) and (d)(1)(B).  For inconsistent statements under M.R.E. 801(d)(1)(A), they must be made under oath at a prior proceeding.  If a prior inconsistent statement does not satisfy these requirements, it may only be used to impeach the credibility of the witness and not as substantive evidence.  There is no requirement that prior consistent statements under M.R.E. 801(d)(1)(B) be made under oath or at a prior proceeding.  The declarant must presently testify as a witness in the current trial to offer prior consistent or inconsistent statements.  See Tab D for use of prior statements to rehabilitate, bolster, or impeach witness credibility.

· Use of hearsay statements.  Counsel must always analyze prior statements made by all witnesses as well as the accused and determine if the statements will help their case.  A clear theory of the case and an understanding of the opponent’s case is critical to understanding if prior statements help or hurt your case.  

· Substantive evidence.  Once prior statements are admitted under any of the hearsay rules, they can be treated like any other evidence at trial.  Counsel must be careful to record the judge’s ruling on admissibility of prior statements and argue only those admitted as substantive evidence.  Remember that statements offered for a purpose other than the truth of the matter asserted (i.e. impeachment, intent, etc.) are not admissible as substantive evidence.

· All hearsay statements are not admissible.  Assuming counsel has adequately prepared to have prior statements of a witness admitted, that is not the end of the analysis.  Counsel must also consider other evidentiary rules that may impact the court’s decision to admit prior statements.  Counsel should consider the authenticity requirements of M.R.E. 901, relevance under M.R.E. 401 and 403, and the best evidence rule of M.R.E. 1002.  Counsel should also be familiar with the requirements under M.R.E. 104 concerning preliminary questions of admissibility and relevance.

· Relationship between hearsay rules.  Counsel should note the interconnectedness of the hearsay exceptions or exemptions.  A statement may qualify for admission under more than one exemption or exception.  For example, a statement that qualifies as a present sense impression under M.R.E. 803(1) may also qualify as an excited utterance under M.R.E. 803(2) if the event caused the declarant to be startled.  In addition, statements that qualify as an excited utterance may qualify as a statement made for the purposes of diagnosis or treatment under M.R.E. 803(4).  The reverse can also be true.  The key is for counsel to recognize all of the alternate theories of admissibility at trial, if necessary.

IV. 


references.

A. Manual for Courts-Martial, United States, Mil. R. Evid. 801-805 (1998).
B. Stephen A. Saltzburg et. al., Military Rules of Evidence Manual, Fourth Edition, sect. VIII (1997).

C. Thomas A. Mauet, Trial Techniques, 238-266 (4th ed. 1996).
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V. 



SKILL OVERVIEW.

A. Goals.  This exercise develops counsel’s ability to lay the proper foundation for admission of a statement of a present sense impression.  Lead a discussion of the law and practice pointers and then conduct the suggested drill.  Consider using examples of good and bad techniques from recent records of trial, if available.

B. Training Overview.  Training can be conducted with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.

VI. 



the law.

A. The Doctrine.  M.R.E. 803(1). 
· A statement describing or explaining an event or condition made while the declarant perceived it or immediately thereafter is called a present sense impression.  The declarant may or may not be testifying about the event or condition.  The statement must have been made at the time of the event or condition or as soon thereafter as possible (e.g., while observing a physical attack or after participating in an event).  Typically, a statement of a present sense impression is offered by the declarant or through the testimony of a witness who heard it.  This hearsay exception is recognized because of the indicia of reliability:  the contemporaneous nature of the statement describing an event while observing it precludes the reflection necessary to fabricate a statement.  Unlike an excited utterance, it does not require a startling event. 

· When introducing a present sense impression, counsel should be prepared for the opposition to attack the credibility of the declarant, such as whether the declarant had an opportunity to reflect and modify any initial thought.  Remember, the admissibility of the statement is based on the reduced likelihood that the declarant made a conscious or deliberate misrepresentation.  While time is not the controlling foundational element, the statement must be made at the time of the event, or the first available opportunity after the event.  Courts contemplate a statement within minutes to a few hours after the event, not days.

B. Elements of the Foundation.
1. An event occurred;

2. The declarant had personal knowledge of the event (not required to be startling event);

3. The declarant made the statement while observing or soon after the event; and

4. The statement "describes" or "explains" the event. 

VII. 


practice pointers.

The foundation for the statement of a present sense impression is relatively easy to establish.  In military practice, this exception is rarely litigated.  However, to be effective, counsel must demonstrate that an event or condition existed and that the statement was made while the declarant was perceiving it or within a reasonable time after the event.  Courts will generally evaluate admissibility on a case-by-case basis.  Discuss the following points with counsel.

· Declarant need not testify.  The benefit of a statement of a present sense impression is that you do not need the person who actually made the statement.  You only need a person who heard it.  This is especially helpful when the declarant is a small child or the spouse of the accused who suddenly becomes “unavailable” at trial.

· The key to admissibility.  To qualify as a present sense impression, the statement must be made at the time of the event, immediately thereafter or at the first available opportunity.  There is no hard and fast rule about how much time is considered “immediately thereafter.”  However, the contemporaneousness of the statement is crucial to its admission.  Also, while corroboration is not required in the language of the rules, courts will look to any independent corroboration to determine if the statement qualifies as a present sense impression.  (Note: if the declarant does not testify, the Confrontation Clause must be satisfied.  To determine if the statement is reliable enough to satisfy the Confrontation Clause, the trial court cannot consider extrinsic corroborating evidence.  The foundation by counsel should demonstrate to the court a nexus between when the statement was made and what event triggered the statement to qualify as a present sense impression.

· Focus on the event (trigger) and the time lapse between the event and the statement.  The time between when the statement was made and the event that triggered the statement should be counsel’s focus.  The burden is on the proponent of the statement to establish its admissibility.  The key is whether the declarant had time to think the event through and calculate an answer.  If so, the “circumstantial guarantee of trustworthiness” evaporates, and the statement is inadmissible.  Courts have considered the amount of time between the event and the statement, concluding that times ranging from twelve hours up to two and a half weeks was too long.  The court’s analysis looks closely at the event and the timing of the statement.  Two reported military cases addressing M.R.E. 803(1) warrant review.  Counsel is encouraged to view these cases as research aids and not to rely on these reported cases without further research.  

· In Unites States v. Brown, 48 M.J. 578, 584 (A.C.C.A. 1998) (aff’d on other grounds), the court found that a statement made by one Special Agent to another, while changing places during an interrogation, about an admission of guilt made by the suspect in the initial interrogation was an event for purposes of M.R.E. 803(1).  The court held, however, that the military judge erred in admitting the statement as a present sense impression because there was no evidence to establish that the statement was made contemporaneously or immediately after the interview, as required by M.R.E. 803(1).

· Unites States v. Evans, 23 M.J. 665, 670 (A.C.M.R. 1986), is the only reported military case where a statement qualified as a present sense impression.  In that case, the court focused on both the event and the timing of the statement to assess its admissibility.  In  Evans, the 4 year old rape victim said “yes, it feels better, just like when my Daddy took it out,” in response to a question by a nurse about whether a bath made her feel better.  The statement occurred two days after the rape.  The court found the statement met the requirements under M.R.E. 803(1) because the statement -- identifying her daddy as the source of her injury was made contemporaneously with the event – the bath.  Note – the event in Evans is the bath that takes place after the rape and the statement explains why the bath makes her “feel better.”

· When faced with use of such a statement, be aware of the exception’s limitation.  Few cases have been decided in the military based on this exception.  As a result, counsel must ensure the proper foundation has been met to make the statement admissible.  The same principle that supports admissibility -- the lack of opportunity for calculation -- also carries limitations, such as errors in perception and interpretation, which could lead to well-intentioned but inaccurate statements.  Counsel must be prepared to articulate other available reasons that may make these statements admissible.




SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for a statement of a present sense impression.

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom.  Start with the facts below.
2. Role Play:  The supervisor will play the role of the military judge.  Designate counsel to play the roles of proponent and opponent.  Another counsel will play the role of the witness.  Remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as the military judge.

3. Execution:  Inform counsel of the elements of the foundation (provided on handout or chalkboard).  Give counsel five minutes to prepare the foundation.  Allow counsel to go through the foundation several times with notes.  Have them lay the foundation several more times without notes.
C. Drill:  Foundation for a Present sense impression.
1. The fact situation is a robbery.  The witness, Chase Low, was walking the two blocks from the downtown subway stop to work when he witnessed a man in a brown jacket run by him into the subway station.  An unidentified bystander next to him asked if he saw the man grab the woman’s purse?  Chase Low responded that he did not see the purse snatching and the bystander explained that he saw the guy grab the woman’s black purse from her shoulder and tuck it inside his jacket then run past them into the subway station.  Upon arriving in the office, approximately 10 minutes later, he went to his boss and said “On my way to the office from the subway, this lady’s purse was snatched, in broad daylight.”  He described the details he recalled of the robber (twenty-something, white male, with short brown hair, wearing a brown jacket, jeans and sneakers) to his boss, Mr. Ron High, and repeated what the bystander told him about the robbery.  He then proceeded to his office to work.  The issue was identification of the accused as the person who committed the robbery.  

[Note:  This sample provides for introduction of the statement of the unidentified bystander to the witness Mr. Low involving the actual robbery.  Have one set of counsel lay the foundation for the testimony of Mr. Low, then switch roles and repeat the drill.]

2.
Sample foundation for a Present sense impression:  Chase Low is the witness.

Q.
Where were you on the morning of January 29, 19XX, at approximately 0730?

A.
I was just outside the downtown subway station at the corner of Main and Broadway Streets, Fort Knight, Missouri.

Q.
Why were you there?

A.
I was on my way to work.  I had just gotten off the subway that arrived at the downtown stop at 0725.

Q.
Did anything unusual happen?
A.
Yeah, that lady over there in the red dress got her purse snatched (pointing to the victim).

Q.
What did you see?

A.
Well, the only thing I saw was this guy (pointing to the accused) run past me into the subway station just after I got outside the door.  [Counsel should describe the identification for the record.]

Q.
Did you actually see the accused snatch the purse?

A.
No, I only saw him run past me.  But this guy standing next to me saw it and asked me if I saw the guy take the purse.

Q.
Did he tell you he saw the robbery?

A.
Yes.  He described what he saw and identified the guy that ran past us into the subway station as the robber.

Q.
Do you know the person who told you he saw the accused grab the purse?

A.
No, I didn’t catch his name.  He just turned to me after that guy ran by and asked me if I saw him grab the lady’s purse.

Q.
Do you know if anyone else observed the purse snatching?

A.
I’m not sure, but there were several dozen people in the area going to and from the subway.

Q.
Did you speak to any other bystanders about the robbery?

A.
No.

Q.
Can you describe this person who told you about the robbery?
A.
He was a white male, maybe thirty or thirty five, about five foot four, he was dressed in a business suit.  I believe I have seen him before at the downtown subway stop.  He looked familiar, like I had seen him before, but I don’t know him.

Q.
Where was he at the time of this robbery?

DC.
Objection, calls for a legal conclusion.

MJ.
Sustained.  Rephrase the question, counsel.

Q.
Okay, where was he at the time of the “alleged” robbery? 

A.
He had exited the subway station in front of me, I’d say about 5 feet in front of me.  He was approximately 10 feet from the subway station door.

Q.
How was he facing?

A.
We were both heading north, away from the subway station, in the direction where the purse snatching took place, approximately 10 feet in front of him.

Q.
How much time passed from the time you observed the man run into the subway station until the unidentified bystander told you what he saw?

A.
Immediately, within seconds.  I would estimate from 3-5 seconds after the accused ran by me.

Q.
Do you recall what the bystander said to you?

[Note:  At this point opposing should object on the grounds that it calls for hearsay.  Counsel would proceed by stating that although the statement is hearsay, it falls within the present sense impression exception under M.R.E. 803(1).]

A.
Yes.  He turned around to me and asked if I had seen the guy that just ran past us into the subway station snatch that woman’s purse.

Q.
What were his gestures?

A.
He was pointing at the man who had just run by us into the subway station.

Q.
Did he say anything else?

A.
Yes.  When I told him I didn’t see the guy grab the purse, he said the guy just walked up to the lady and grabbed her black purse off her shoulder and stuck it inside his jacket.

Q.
What did you do then?

A.
I just said something like, “In broad daylight,” then continued the two blocks to my office.

Q.
Do you see the person that ran past you in court today?

A.
Yes.  That’s him over there (pointing to the accused).  [Counsel should describe the identification for the record.]

D. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· Memorize the foundational elements for the admissibility of a statement of present sense impression.  

· Have them available to consult if recall fails.

· Key to admissibility is that an event occurred and the statement describing or explaining the event occurred while observing the event or at the first available opportunity to speak.

· These statements are reliable because of the absence of an opportunity for the declarant to reflect and fabricate a lie.

· For events that are startling, use the excited utterance exception, M.R.E. 803(2).

VIII. 


references.

A. David A. Schlueter et al., Military Evidentiary Foundations ch. 11 (1994).

B. Thomas A. Mauet, Trial Techniques (4th ed. 1996).

ENCLOSURES

Counsel Handout

Sample Solution

hearsay:  present sense impression

counsel handout
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TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for a present sense impression.  It should take approximately _____ minutes/hrs to complete this exercise.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Review M.R.E. 901, 801, 802, 803(1), and 806.

C. The fact situation is a robbery.  The witness, Chase Low, was walking the two blocks from the downtown subway stop to work when he witnessed a man in a brown jacket run by him into the subway station.  An unidentified bystander next to him asked if he saw the man grab the woman’s purse.  Chase Low responded that he did not see the purse snatching and the bystander explained that he saw the guy grab the woman’s black purse from her shoulder and tuck it inside his jacket then run past them into the subway station.  Upon arriving in the office, approximately 10 minutes later, he went to his boss and said “On my way to the office from the subway, this lady’s purse was snatched, in broad daylight.”  He described the details he recalled of the robber (twenty-something, white male, with short brown hair, wearing a brown jacket, jeans and sneakers) to his boss, Mr. Ron High, and repeated what the bystander told him about the robbery.  He then proceeded to his office to work.  The issue was identification of the accused as the person who committed the robbery.  

[Note:  This sample provides for introduction of the statement of the unidentified bystander to the witness Mr. Low involving the actual robbery.  Have one set of counsel lay the foundation for the testimony of Mr. Low, then switch roles and repeat the drill.]

X. 
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KEYS TO SUCCESS.  

Know the elements of a foundation for admission of a statement of present sense impression.

1. An event occurred.

2. The declarant had personal knowledge of the event (need not be the declarant testifying, only someone who heard the statement).

3. The declarant made the statement while observing the event or soon after.

4. The statement “describes” or “explains” the event.

XI. 
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REFERENCES FOR FURTHER STUDY.

A. David A. Schlueter et al., Military Evidentiary Foundations ch. 11 (1994).

B. Thomas A. Mauet, Trial Techniques (4th ed. 1996). 
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Q.
Where were you on the morning of January 29, 19XX, at approximately 0730?

A.
I was just outside the downtown subway station at the corner of Main and Broadway Streets, Fort Knight, Missouri.

Q.
Why were you there?

A.
I was on my way to work.  I had just gotten off the subway that arrived at the downtown stop at 0725.

Q.
Did anything unusual happen?

A.
Yeah, that lady over there in the red dress got her purse snatched (pointing to the victim).  [Counsel should describe the identification for the record.]

Q.
What did you see?

A.
Well, the only thing I saw was this guy (pointing to the accused) run past me into the subway station just after I got outside the door.  [Counsel should describe the identification for the record.]

Q.
Did you actually see the accused snatch the purse?

A.
No, I only saw him run past me.  But this guy standing next to me saw it and asked me if I saw the guy take the purse.

Q.
Did he tell you he saw the robbery?

A.
Yes.  He described what he saw and identified the guy that ran past us into the subway station as the robber.

Q.
Do you know the person who told you he saw the accused grab the purse?

A.
No, I didn’t catch his name.  He just turned to me after that guy ran by and asked me if I saw him grab the lady’s purse.

Q.
Do you know if anyone else observed the purse snatching?

A.
I’m not sure, but there were several dozen people in the area going to and from the subway.

Q.
Did you speak to any other bystanders about the robbery?
A.
No.

Q.
Can you describe this person who told you about the robbery?
A.
He was a white male, maybe thirty or thirty five, about five foot four, he was dressed in a business suit.  I believe I have seen him before at the downtown subway stop.  He looked familiar, like I had seen him before, but I don’t know him.

Q.
Where was he at the time of this robbery?

DC.
Objection, calls for a legal conclusion.

MJ.
Sustained.  Rephrase the question, counsel.

Q.
Okay, where was he at the time of the “alleged” robbery? 

A
He had exited the subway station in front of me, I’d say about 5 feet in front of me.  He was approximately 10 feet from the subway station door.

Q.
How was he facing?

A.
We were both heading north, away from the subway station, in the direction where the purse snatching took place, approximately 10 feet in front of him.

Q.
How much time passed from the time you observed the man run into the subway station until the unidentified bystander told you what he saw?

A.
Immediately, within seconds.  I would estimate from 3-5 seconds after the accused ran by me.

Q.
Do you recall what the bystander said to you?

A.
Yes.  He turned around to me and asked if I had seen the guy that just ran past us into the subway station snatch that woman’s purse.

Q.
What was his tone of voice?

A.
He was talking fast, with a surprised look on his face.

Q.
What were his gestures?

A.
He was pointing at the man who had just run by us into the subway station.

Q.
Did he say anything else?

[Note:  At this point opposing counsel should object on the grounds that it calls for hearsay.  Counsel would proceed by stating that although the statement is hearsay, it falls within the excited utterance exception under M.R.E. 803(2).]

A.
Yes.  When I told him I didn’t see the guy grab the purse, he said the guy just walked up to the lady and grabbed her black purse off her shoulder and stuck it inside his jacket.

Q.
What did you do then?

A.
I just said something like,“In broad daylight,” then continued the two blocks to my job.

Q.
Do you see the person that ran past you in court today?

A.
Yes.  That’s him over there (pointing to the accused).  [Counsel should describe the identification for the record.]
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