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FOUNDATIONS:  Accused's written confession*
supervisor’s GUIDE
I. 



SKILL OVERVIEW.

A. Goals.  In our practice, often the accused confesses to the crime.  This exercise develops counsel's ability to lay a proper foundation to introduce an accused's written confession.  The supervisor should first lead a discussion of the law, review practice pointers, and then conduct the suggested drill.    

B. Training Overview.  The supervisor can conduct training with one or more counsel.  The training is divided into four phases: (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.  It should take no longer than one hour to complete this training module.     

II. 



the law.

A. Definitions.
· "Confession is an acknowledgement of guilt."  M.R.E. 304(c)(1).

· "Admission is a self-incriminating statement falling short of an acknowledgement of guilt, even if it is intended by its maker to be exculpatory.”  M.R.E. 304(c)(2).   

The Authentication Requirement.
· “The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.”  MRE 901.

· A rights warning certificate and written confession are best authenticated by a witness with knowledge of the documents.  MRE 901(b)(1).  Usually, the interrogating agent is the best witness to lay the authentication foundation.

B. Voluntariness of Statement.  To be admissible, a statement by the accused (either a confession or admission) must be voluntary.  MRE 304.  Under certain circumstances, the accused must receive rights warnings, and must waive those rights, for the statement to be voluntary.  MRE 305.  

C. Hearsay.  "A statement is not hearsay if . . . [it] is offered against a party and is (A) the party's own statement in either the party's individual or representative capacity . . .."  MRE 801(d)(2).  See also MRE 803(6).   

D. Elements of the Foundation:  A Confession.
1. The witness administered proper rights warnings.  

2. The accused waived these warnings. (Introduce DA Form 3881 using the  elements under Section F)  

3. The witness heard, read or observed the accused’s statement.  (Introduce the written confession (DA Form 2823) using the elements under Section G)

4.
The confession was voluntary.

E. Elements of the Foundation:  DA Form 3881 (Written Waiver of Rights Form).
1. The witness is familiar with DA Form 3881 (the rights warning form).

2. The witness explains the basis for his familiarity with DA Form 3881.

3. The witness identifies the exhibit as the DA Form 3881 relevant to the case.

4. The witness explains how he recognizes the exhibit.

F. Elements of the Foundation:  DA Form 2823 (Written Sworn Statement).
1. The witness is familiar with DA Form 2823 (the sworn statement form).

2. The witness explains the basis for his familiarity with DA Form 2823.

3. The witness identifies the exhibit as the DA Form 2823 relevant to the case.

4. The witness explains how he recognizes the exhibit.

III. 
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practice pointers.

While it is relatively easy to establish the foundation for admitting an accused's confession, the weight the panel will give it depends on how well you prepare the witness and the thoroughness of the foundation questions.  Discuss the following points with counsel.

· Carefully review the sworn statement and determine its inculpatory value.  If the statement is exculpatory and does not contain any beneficial evidence, don't introduce the statement.  If you introduce an exculpatory statement, the accused can present his story or theory without testifying. 
· Be prepared to address bad information in the sworn statement.  For example: the accused is charged with rape and states in his sworn statement that he and the victim previously had consensual intercourse prior to the rape.   
· Prepare your witness.  Usually, a law enforcement agent will be the witness you use to introduce the confession.  Sometimes, however, the witness will be a member of the accused’s chain of command.  Regardless, it is essential to thoroughly prepare the witness.  Explain to the witness why it is you are asking the foundational questions.  A prepared witness will respond confidently and unequivocally.
· Have the agent explain in detail the procedures that he used when obtaining the accused's statement.  Use common sense.  It is not always necessary to do this in routine cases.  Areas to cover include:  
· the administration and waiver of rights, 
· the lack of restraints, i.e., the accused was not restrained and was free to leave, 
· the length of the interrogation, and any breaks that occurred during the questioning (food, water, and restroom breaks), 
· the environment where the questioning occurred, i.e., describe the office setting, 
· the accused’s physical and mental state, 
· the manner in which the confession was given (oral or written), 
· how the accused read the statement and corrected errors,
· other witnesses to the statement, and 
· how the accused swore to the accuracy and truth of the statement. 
· Thoroughly go over the Rights Warning Procedure/Waiver Certificate (DA Form 3881) and the sworn statement (DA Form 2823) with the agent/witness.  Through the witness, counsel must paint a clear picture of how the accused was advised of his rights and how the accused waived his rights.  This is essential to show that the waiver of rights was voluntary.  Further, the witness must explain the purpose of the sworn statement form and how the form was completed.  Again, the focus of the testimony must establish that the confession was voluntary and accurate.

· When to introduce the statement in the case.  Employ the concepts of primacy and recency, i.e., introduce your strongest evidence first and last.  If the accused’s statement is your best evidence, you should consider introducing it first or last.  However, if the statement is weak, yet you still feel it offers relevant evidence, consider introducing it in the middle of your case-in-chief. 
· Identify weaknesses.  While conducting the direct examination of the witness, counsel should reveal weaknesses surrounding the taking of the statement.  A common weakness counsel should address is the absence of audio/video recording.  Prepare the witness so he can explain why there was no audio/video recording of the questioning.  Addressing weaknesses during direct examination shows that the government is being forthright and just.  Additionally, it takes the sting out of potential cross-examination.  This is another time when you want to employ the concepts of primacy and recency.  Since you are soliciting a weakness, consider placing this testimony somewhere in the middle of the examination.  The idea is to address the weakness, but not highlight it.

· Once the statement is admitted, provide a copy to the trier of fact.  This permits each panel member to look at the statement and follow along while the witness testifies.




SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for a rights warning certificate and sworn confession.  

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom with all necessary documents.  Start with the enclosed documents (DA Forms 3881 and 2823) and the facts below. 

2. Role Play:  The supervisor will play the role of the witness and military judge.  Designate counsel to play the role of trial counsel.  The remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as military judge or use a military investigator as the witness.  Using an investigator as a witness not only helps counsel work with a “real” witness, but educates the investigator about testifying and the foundation required for a confession.  

3. Execution:  Educate counsel about the elements of the foundation.  Furnish counsel a list of the elements, either in a handout or on a chalkboard or easel.  Give counsel the evidence (DA Forms 3881 and 2823) and fact scenario.  Provide counsel fifteen minutes to prepare the foundation.  Suggest you allow counsel to go through the foundation once with notes.  Have them lay the foundation a second time, using only the foundation elements listed on the handout, chalkboard or easel.  

Drill:  Foundation for a Sworn Statement.
4. The Facts.  The accused is charged with rape.  He gave a sworn statement describing what occurred with the victim and admitted to the intercourse, but claimed it was consensual.  The accused was interviewed by Agent Moore, CID Field Office, Fort Brave.  The office where the interview occurred was a “typical” CID office.  The only people present during the interview were Agent Moore and the accused.  Throughout the interview, the accused was not physically restrained and was afforded periodic breaks.  The interview lasted three hours.  The accused will claim that he was intoxicated and extremely tired at the time he gave the statement.  In addition, the accused will claim the interview was extremely long and the agent would not let him leave the interview room to use the latrine. 

5. Sample foundation for an accused's written confession.

Q.
Agent Moore, where do you work?

A.
CID office on Fort Brave.

Q.
Are you familiar with this case?
A.
Yes, I am the lead agent in the case and interviewed the witnesses and the accused.

Q.
How long have you been a CID agent?

A.
12 years sir.

Q.
How long have you been at Fort Brave?

A.
2 years sir. 

Q.
What are your present duties?

A.
Investigating felony crimes, interviewing witnesses, suspects, gathering evidence. 

Q.
What type of training do you undergo to qualify you as a CID agent?

A.
Investigative procedures, legal training, search and seizure training, gathering evidence procedures, proper legal procedures for taking sworn statements and statements from suspects, etc. 

Q.
Approximately how many times have you obtained a sworn statement from a suspect?

A.
Over 200 times.

Q.
What are the procedures you follow when interviewing a suspect of a crime?

[Note:  the witness will give a detailed account of the procedures]

WAIVER OF RIGHTS (DA FORM 3881)

Q.
On March 25, 1998, did you obtain a sworn statement from the accused?

A.
Yes.

Q.
Where did you take the sworn statement?

A.
At my office at CID.

Q.
Why did the accused come into your office?

A.
I called him and asked him if he would come in and discuss the allegation.

Q.
What was the accused's response?

A.
He said he would come in since he had nothing to hide.

Q.
Did an agent pick the accused up or did he come in on his own?

A.
On his own.
Q.
What time did the accused arrive at your office?

A.
Around 2225 hours

Q.
Please describe your office?
* [Note:  have the agent give a detailed description of the office]

Q.
Did you read the accused his rights before you questioned him?
A.
Yes.

Q.
How did you read him his rights?
A.
I used a DA Form 3881, Rights Warning Procedure/Waiver Certificate.

TC.
Your Honor, may I approach the witness?
MJ.
Yes, you may.

Q.
I am showing you P.E. 12 for ID.  Do you recognize it?  (Already have the document marked.)

A.
Yes.

Q.
What is it?

A.
It is the DA Form 3881, Rights Warning Procedure/Waiver Certificate.

Q.
Why are you familiar with this form?

A.
Because the accused and I signed the form.  

Q.
Is P.E. 12 for ID the form you used in this case?

A.
Yes

Q.
How do you know?

A.
Because I recognize the accused’s signature and my signature on the form

Q.
Did the accused sign the form in your presence?

A.
Yes.

TC.
Your Honor, I offer P.E. 12 for ID as P.E. 12.

MJ.
It's  admitted. 

* [Note:  Counsel should request to publish the exhibit at the appropriate time.  Additionally, counsel should have copies for all the members.  This permits the fact-finder to follow along on the form while you question the agent.]

Q.
Agent Moore, how did you use P.E. 12 to inform the accused of his rights against self-incrimination? 

A.
After I obtained general information about the accused, I typed  the information on the DA Form 3881.  I then read the accused the rights listed under Section A of the form.  I asked the accused if he understood his rights, which he indicated he did.  I then had him initial the date and time blocks when the interview was conducted. 

Q.
What did you do after you had the accused initial those blocks?

A.
I told the accused that he was suspected of rape, conspiracy to commit rape and kidnapping. 

Q.
What did you do after you told the accused what he was suspected of?

A.
I typed on the form that the accused was suspected of rape and had him initial in Section A of the form.

Q.
What did you do after you had the accused initial Section A?
A.
I read the accused his rights directly from Section A of the DA Form 3881.

Q.
Using the DA Form 3881, would you please read the rights you gave the accused.

A.
(Agent reads the rights directly from Section A) 

Q.
What was the accused doing while you were reading him his rights?

A.
He was looking at me and appeared to be listening.

Q.
What happened after you read the accused his rights? 

A.
I asked him if he had any questions about his rights or needed something repeated.

Q.
What was the accused’s response? 

A.
He said he heard his rights and didn’t have any questions. 

Q.
What did you do after the accused stated he didn't have any questions?

A.
I asked him if he understood his rights. 

Q.
What was the accused’s response? 

A.
He said that he understood them.

Q.
Did you have any reason to believe that the accused did not understand his rights?

A.
No, he was listening and looking at me when I read them to him.  

QUESTIONS ON ACCUSED’S PHYSICAL APPEARANCE

Q.
Did the accused appear confused about his rights?
A.
No.

Q.
Please describe the accused’s physical appearance when you gave him his rights? 
A.
Appeared normal.  He was alert and quick to respond.

Q.
Agent Moore, have you ever dealt with people in your work who were under the influence of alcohol or drugs?
A.
Yes.

Q.
Approximately how many times in your twelve years of law enforcement experience have you dealt with people under the influence of alcohol or drugs? 

A.
Easily over a hundred times.

Q.
Did the accused appear that he was intoxicated?

A.
No, not at all.  He walked and talked fine.  

Q.
Were you ever close enough to the accused to smell alcohol on his breath if he had been drinking?
A.
Yes, when I read him his rights and took his statement, I was only a few feet away from him. 

Q.
Did you smell any alcohol on his breath?
A.
No.

Q.
Did the accused appear that he was on drugs?

A.
No, not at all.

Q.
Was the accused slurring his words?

A.
No.  His speech was fine.

Q.
How did the accused respond to your questions when you read him his rights?
A.
Fine, he was quick to respond.

Q.
If you thought the accused was intoxicated or under the influence of drugs, what would you have done?  

A.
I would have stopped the interview.

Q.
Was the accused restrained in any way?

A.
No.  I told him he was free to leave any time he wanted. 

WAIVER

Q.
After providing the warnings, did the accused want to talk to you?

A.
Yes. 

Q.
Did the accused agree to answer your questions at that time without an attorney being present?

A.
Yes. 

Q.
Did the accused sign anything waiving his rights?

A.
Yes, the accused signed Section B, DA Form 3881.

Q.
Who else was present in your office? 

A.
Agent Smith.

Q.
Was Agent Smith present throughout? 

A.
Yes.

Q.
Where?

A.
In the office with the accused and me.

Q.
What was his role?

A.
Observer.  He signed as a witness under Block B of the DA Form 3881.

PROCEDURE FOR OBTAINING THE STATEMENT

Q.
What happened after the accused waived his rights and agreed to give a statement?

A.
I asked him if he wanted a break to use the latrine or get something to drink.

Q.
What was the accused’s response?
A.
He said no. 

Q.
What happened next?

A.
I obtained a sworn statement from the accused.

Q.
Was Agent Smith present when you obtained the sworn statement?
A.
Yes. 

Q.
Please describe how you obtained the sworn statement?

A.
First, I had the accused tell me in his own words what happened with the victim.  

Q.
What did you do after the accused told you what happened? 

A.
I told the accused to tell me again what happened and that I would type what he said on the sworn statement form.  

Q.
What did you do after you typed the accused's statement?
A.
After I was finished typing his narrative of the incident, I typed in questions I had on the sworn statement and typed in his responses to them.

Q.
What happened after you typed in the accused's responses?
A.
I asked the accused to read it carefully and make sure it was accurate.

Q.
Did the accused read his statement?

A.
Yes.

Q.
How do you know he read it?

A.
I watched him.  

Q.
How long did it take for the accused to read his statement?
A.
Approximately 5 minutes.

Q.
What happened after the accused read his statement?

A.
I asked him if he wanted to make any changes to it?

Q.
What was his response?

A.
He said there were some words misspelled.   

Q.
What did you do after he told you there were misspelled words?

A.
I told him to show me which words were misspelled and I corrected them and had him initial each correction. 

Q.
What did you do after you had him initial each correction?

A.
I had the accused  initial the end of each paragraph in the statement.

Q.
Why did you have the accused initial each paragraph?

A.
To ensure he read his statement. 

Q.
Did the accused have any questions about his statement?

A.
No. 

Q.
What did you do after you had the accused initial each paragraph?   

A.
I typed in the accused’s name, my name, and our location in the affidavit section of the sworn statement 

Q.
What did you do after you typed in this information?   

A.
I swore the accused to his statement and had him sign it.

Q.
What happened after you had the accused sign his statement?

A.
I signed the sworn statement.

Q.
What did you do after you signed the statement?

A.
I had Agent Smith sign as a witness to the statement. 

TC.
Your honor, may I approach the witness?
MJ.
Yes.

Q.
I am handing you what has been marked as P.E. 13 for ID, do you recognize it?
A.
Yes.

Q.
What is it?

A.
It is the accused's statement.

Q.
How do you know that it is the sworn statement you obtained from the accused?

A.
Because it has his administrative information on the form and mine and his signature. 

Q. Did the accused sign this statement in your presence?
A.
Yes.

TC.
Your honor, offer P.E. 13 for ID as P.E. 13?
MJ.
It is admitted.  (Have a copy for each member and publish them)  







Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· Understand the foundational elements for the foundation of the rights warning certificate and written confession.
· Know how to employ these foundational elements. 
· Plan and practice introducing the rights warning certificate and sworn statement with the agent. 
· Have duplicate copies of the rights warning certificate and written confession for the members.
IV. 


references.

A. Manual For Courts-Martial, United States, Mil. R. Evid, 304, 305, 801, 803 (1996).

B. Edward J. Imwinkelried, Evidentiary Foundations chapt. 10 (4th ed 1998).

ENCLOSURES

Counsel Handout

DA Forms 3881 and 2823

Sample Solution

FOUNDATIONS: Accused's written confession*
counsel handout

V. 
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TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for a rights warning certificate (DA Form 3881) and the accused’s sworn statement (DA Form 2823) at trial.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Additionally, review MRE 901.

VI. 
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KEYS TO SUCCESS.  

Know the Elements of a Foundation for Admission of a rights warning certificate and written confession.

A. Elements of the Foundation:  A Confession.
1. The witness administered proper rights warning.  

2. The accused waived these warnings. (Introduce DA Form 3881 using the  elements under Section F)  

3. The witness heard, read or observed the accused’s statement.  (Introduce the written confession (DA Form 2823) using the elements under Section G)

4. The confession was voluntary.

B. Elements of the Foundation:  DA Form 3881 (Written Waiver of Rights Form).
1. The witness is familiar with DA Form 3881 (the rights warning form).

2. The witness explains the basis for his familiarity with DA Form 3881.

3. The witness identifies the exhibit as the DA Form 3881 relevant to the case.

4. The witness explains how he recognizes the exhibit.

C. Elements of the Foundation:  DA Form 2823 (Written Sworn Statement).
1. The witness is familiar with DA Form 2823 (the sworn statement form).

2. The witness explains the basis for his familiarity with DA Form 2823.

3. The witness identifies the exhibit as the DA Form 2823 relevant to the case.

4. The witness explains how he recognizes the exhibit. 

VII. 



REFERENCES FOR FURTHER STUDY.

A. Manual For Courts-Martial, United States, Mil. R. Evid, 304, 305, 801, 803 (1996).

B. Edward J. Imwinkelried, Evidentiary Foundations chapt. 10 (4th ed 1998).

ENCLOSURES

DA Forms 3881 and 2823
[image: image5.png]RIGHTS WARNING PROCEDURE/WAIVER CERTIFICATE
For use of this.farm, see AR 190-30; the-proponent agency 1s 0DCSOPS

DATA REQUIRED BY THE PRIVACY ACT

AUTHORITY: ' Title 10, United States Code, Section 3012(g)

RINCIPAL PURPOSE: To provide commanders and law enforcement:officials with means by which information may be accurately identified.

ROUTINE USES: Your Social Security Number is used as an additional/alternate means of identification to facilitate filing and retrieval.

DISCLOSURE: Disclasure of your Social Security Number is voluntary.

1. LOCATION 2. DATE 3 TIME 4 FILE NO.

CID Field Office, Fort Brave 26 May XX 2300 98-2826

5. NAME /Last, First M)
Tucker, James H.

8. ORGANIZATION OR AODRESS
Headquarters Company

6. SSN , GRADE/STATUS : ftSth Support Battalion
278-46-7844 SPC Fort Brave
PART 1. RIGHTS WAIVERNON-WAIVER CERTIFICATE
Section A. Rights

The investigator whose name appears below- told me that he/she is with the United States Army

CID Field Office;, Fort Brave
and wanted to question me about the following offensels) of which | am

suspectad/accused: Rape

| do not have to answer any question or say anything.

AnymnqIsayorducanbeusedasewdonceaqwmmmacnmmalmal

Before he/she asked me any questions about the offensels), however, he/she made it clear to me that | have the following rights:

3., {For personnel subjact othe UCM.J ' | have the right to talk privately to a lawyer before, dumog and after questioning and to have a lawyer present with me
during questioning. Thlslawvercanbncmmnlakulmmforatnoaxumtnmeﬁwmmtofammtarvlawverdcmledformntnoexmtom

o both.

will be. appointed for me before any questioning begins.

SOr-

{For civiians.not subject to the UCMJ) | have the right to talk privately to a lawyer before, during, and after questioning and to have a lawyer present with
me during questioning. Iunderstandthattmslawwcanbennethatlmnqeforatmyownexm or if | cannot afford a lawyer and want one, a lawyer

1. -1t 1 am now willing to discuss the-offensels) under investigation, with or without a lawyer present; | have a right to stop answering questions at any time, or
% speakptmtctywumalawverbefmanswenanm evmnflssonﬂnwmhebw

5. COMMENTS  (Continue on reverse sidej

SPC Tucker waived his rightS at 2315, 26 May XX; sworn statement is attached.

Sget.ion B. Waiver

ﬁqmmnd my rights as stated above. | am now willing to discuss the offense(s) under investigation and make a statement without talking to a lawyer first and without having a lawyer present with me.

WITNESSES /If avaitable)

1a. ~ NAME (Type or Print)
None

SIGNATURE OF INTERVIEWEE

, %M%LN

b ORGANIZATION OR ADDRESS AND PHONE

4 SIGNATURE OF INVESTIGATOR

2. NAME (Type or Print)
None

5. TYPED NAME OF INVESTIGATOR
Agent Jack S. Moore

b. ORGANIZATION OR ADDRESS AND PHONE

6. ORGANIZATION OF INVESTIGATOR
CID Field Office,
Fort Brave

Section C. Non-waiver

1. | do not want to give up my rights
O 1 wanta lawyer

{1 do not want to be questioned or say anything ’

L SIGNATURE OF INTERVIEWEE

ATTACH THIS WAIVER CERTIFICATE TO ANY SWORN STATEMENT (DA FORM 2823) SUBSEQUENTLY EXECUTED BY THE SUSPECT/ACCUSED

DA FORM 3881, NOV 89

EDITION OF NOV 84 IS OBSOLETE S : ~ USAPPC V100
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THE WARNING

1. WARNING - inform the suspecv/accused of:
a.  -Your official position. )
b.  Nature of offense(s).
¢ The fact that he/she 1s a suspect/accused. -
2. RIGHTS - Advise the suspect/accused of higher nghts as follows:
“Before.| ask you any questions, you must understand your rights."
a.  "Youdo not have to answer my questions or say anything."
b..  "Anything you say or do can be used as evidence against you in-a criminai trial."
{For personnel subject to the UCMJ) "You have the right to talk privately to a lawyer before,
c. . during, ami after questioning and to have alawyer present with you durind questioning. This
lawyer .

can be a civilian you arrange for at no expense to the Government or a mufitary fawyer detailed for you at no
expense 10 you, or.both." '

—of- -
(For civilians not subject ta the- UCMJ/ You have the right to:talk privately to a-lawyer before, during, and
after questioning and to have a lawyer present with you during questiomng. This lawyer can be one you
arrange for at your own expense, or if you cannot afford a lawyer and want one, a lawyer-will be appointed
for you before any questioning begins."

d. “If you are now willing to discuss the-offense(s) under investigation, with or without a lawyer
present, you have a right to Stop answering questions at any time, or speak privately with a
lawyer before answering further, even if you sign a waiver certificate.”

Make certain the suspect/accused fully understands his/her rights.

THE WAIVER

"De you understand your.rights?" i
{If the suspect/accused says "no," determine what is not understood, and if necessary repeat the
appropriate rights advisement. If the suspect/accused says “yes." ask the following question.)

"Have you ever requested a lawyer after being read your rights?”

{If the suspect/accused says “yes;" find out when and where. If the request was recent /ie., fewar than
30 days agoj, obtain legal advica whether to continue the interrogation. If the suspect/accused says “ne;"
or if the priar request was not recent, ask himvher the following question.)

“Do you:want a lawyer at this time?"
{if the suspect/accused says "yes," stop the questioning until he/she has a lawyer. If the suspect/accused
says "no," ask himvher the following question.)

. . “At this time, are you willing to discuss the offense(s) under investigation and make a statement Without

talking to a lawyer and without having a lawyer presmywith you?" (if the suspect/accused says "no, stop
the interview and have him/her read and sign the nor-waiver section of the waiver certificate on the othér
side of this form. if the suspact/accusad says *yes, " have him/her read and sign the waiver section of the
waiver certificate on the other side of this form.)

SPECIAL INSTRUCTIONS

WHEN SUSPECT/ACCUSED REFUSES TO SIGN WAIVER.CERTIFICATE: if the suspect/accused orally waives
hig/her rights but refuses to sign the waiver certificate, you may proceed with the questioniﬁo. Make
notations on the waiver certificate.to the effect that'he/she has stated that he/she understands hisher
rights, does not want a lawyer, wants to discuss the offense(s) under investigation, and refuses to sign the
waiver certificate.

IF WAIVER CERTIFICATE CANNOT BE COMPLETED IMMEDIATELY: In ait cases the waiver certificate must
be completed as soon as possible. Every effort should:bé-made to compiete the waiver certificate before
any questioning begins. if the waiver cartificate cannot be completed at once, as-in the case of street
interrogation, completion may be temporarily postporied. Notes should be kept on-the circumstances.

PRIOR INCRIMINATING STATEMENTS:

1. If the supsect/accused has made spentaneocus incriminating statements before being property
adwised of his/her rights he/she should be told that such statements do not obligate himher to
answer further questions.

2. if the suspect/accused was questioned as-such sither without being advised of hi/her rights or some
question exists as to the propriety of the first statement, the accused must be so advised. The office
of the serving Staft Judge Advocata should be contacted for assistance in drafting the proper rights
advisal.

NOTE: 1f 1 or 2 applies, the fact that the suspect/accused was advised accordingly should be noted in
the comment section on the waiver certificate and initialed by the suspect/accused.

WHEN SUSPECT/ACCUSED DISPLAYS INDECISION ON EXERCISING. HIS OR HER RIGHTS DURING THE
INTERROGATION PROCESS: If during the interrogation. the suspect displays indecision about requesting
counset {for example, "Maybe ¢ should get a lawyer."), further questioning must ceasa immediatgly. At that
point, you may question the suspéct/accused only conceming whether he or she desires to waive counsel,
The questianing may nat be utilizad to discourage a suspect/accused from exarcising hister rights. (For
example, do not make such.comments as “If you didn't do anything wrong, you shouldn't need an attomey.")

COMMENTS (Continved)
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‘LOCATION 1 -DATE | TIME . FILE NUMBER

CID Field Office, Fort Braye ) - .26'May XX 2330 | 98-2826
LAST NAME, FIRST NAME, MIDDLE NAME- . SOCIAL SECURITY.NUMBER | GRADE/STATUS
Tucker, James H. C

278-46-7844 ‘ SPC

ORGANIZATION OR ADDRESS
Headquarters Company, 45th Support Battalion, Fort Brave

. ] did she tell me "no" or "stop.” Just at the point that I was about to climax, I withdrew my penis from-her vagina and

, SPC James H. Tucker . WANT TO MAKE THE FOLLOWING STATEMENT UNDER OATH:

My name is SPC James H. Tucker. I am assigned to Headquarters Company, 45th Support Battalion, Fort Brave. I have
been stationed at Fort Brave for approximately two years. ‘

I have known PFC Beth Lewis for approximately six months; although we were nevet what you would call good friends, I've
seen her off and on around post and at one or two intramural softball games. I think we may have both been at a couple of
barracks parties,. also. .

" .| Before tonight, I had never been on a date with PFC Lewis, or ever really been together with her one-on-one socially. We
have some common acquaintances, but, again, we were never what you'd call close friends. :

In the last several months I've heard some of the guys talking about PFC Lewis. The scuttlebutt and rumors pretty much havej
it that she's loose and likes to party. What I mean is that she has a reputation for being sexually active. However, before -
tonight, I never knew this for sure, and quite frankly, never really paid that much attention to any of it.

I live in the barracks directly across the parking lot from PFC Lewis's barracks. Tonight, at around 1700, a bunch of us were
hanging out in SPC Stewart's barracks room. We were drinking beer and listening to music. At around 1800 I noticed PFC
Lewis was there. She was wearing-a pair of satin shorts and a loose-fitting T-shirt. She came over and said "Hi." We had a
casual conversation. She mentioned that she remembered seeing me at a softball game and a party. While we were talking,
she was drinking a rum and coke. She appeared to be a little intoxicated. By this time [ was pretty drunk. Isuggested that
we dance. She agreed. We danced a couple of fast songs. A slow song came along and she threw her arms around me and
brought her body very close to mine. She then whispered in my ear, "How about we go to my room and have our own privat4
party?" I could hardly believe my ears; I told her, "That works for me.” The song ended and she said, "Give me ten
minutes, then meet me in my room . . . I'll leave the door unlocked.” She said good-bye to her friends and left the party. [
had another beer and left the party. I went directly to PFC Lewis's room.

The door to PFC Lewis's room was unlocked. I opened the door and peeked in; she was lying on the bed. - She said to come
on in. I locked the door when I went in. There was a lamp on, but it was very low. [ went over to the bed and sat down.
She pulled up her gown, and I began kissing her and touching her breasts. After a few minutes, I took off my shorts and
underwear and got on top of her. ‘she began to moan loudly, and I put my hand over her mouth so no one would hear her.
She seemed to get even more excited, and was moving around even harder. We had sex for a few more minutes. At no time

ejaculated all over her bed sheet and her nightgown. She was upset with me for messing up her bedding. - Afterward, we just | -
laid there together for a couple of minutes, catching our breath. I told her it was very good, but I hoped that no one heard us.|
‘PFC Lewis appeared very concerned; for the first time she told me that she wasn't exactly sure if we did the right thing. She |
told me that she had a boyfriend and that if he found out she had sex with me, he would get really mad. She told me this was
a one-time deal, and that T was not to "tell a soul.” 1 got dressed and left. [ went back to the party.

I returned to the party at around 2100, I started drinking heavily--mostly beers. At around 2200, ‘Agent Moore arrived and
: zf‘sked me to accompany him to his office to talk about my sexual encounter with PFC Lewis. I agreed and went to his office
or questioning. : D «

I am not sure how many beers I drank't&night., My best gueé" is somewhere between 12 and 15 beers.

EXHBIT INITIALS OF PERSON MAKING STATEMENT
#98-2826-01 ; ‘ , PAGE1OF  _Z.  PAGES
ADDITIONAL PAGES MUST CONTAIN.THE HEADING “STATEMENTOF . ___TAKENAT __ DATED ____ CONTINUED."
THE BOTTOM OF EACH ADDITIONAL PAGE MUST BEAR THE INITIALS OF THE PERSON MAKING THE STATEMENT AND BE INITIALED AS "PAGE
oF PAGES." WHEN ADDITIONAL PAGES ARE UTILIZED, THE BACK OF PAGE 1 WILL BE LINED OUT, AND THE

STATEMENT WILL BE CONCLUDED ON-THE REVERSE SIDE OF ANGTHER COPY OF THIS FORM. .

DA FORM 2823, JUL 72 SUPERSEDES DA FORM 2823, 1 JAN 58, WHICH WILL BE USED. USAPPC V2.00
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, SPC James H. Tucker _ - , HAVE READ OR HAVE HAD READ TO ME THIS STATEMENT
WHICH BEGINS ON PAGE 1 AND ENDS ON PAGE 1 Ay UNDERSTAND THE CONTENTS OF THE ENTIRE STATEMENT MAOE

BY ME. THE STATEMENT IS TRUE. | HAVE INITIALED ALL CORRECTIONS AND HAVE INITIALED THE BOTTOM OF EACH PAGE CONTAINING THE STATEMENT. | HAVE MADE THIS
STATEMENT FREELY WITHOUT HOPE OF BENEFIT OR REWARD, WITHOUT THREAT OF PUNISHMENT, AND  WITHOUT COERCION, UNLAWFUL INFLUENCE, OR UNLAWFUL INDUCEMENT.

(Signature of Person Making Starement)

WITNESSES: * Subscribed and sworn to before me, 3 person authorized by law to
: ' : administer oaths, this 26th . dayof May 19
at Fort Brave ‘ '

Q;/V\a.._/

None

ORGANIZATION OR ADDRESS - /S:gnatm of Person Administénng om/
Agen Jack S. Moore
Al (TypedﬂamaofPasonAdnmmamgOath}
) ‘ » ; Article. 136 UCMJ ‘ L
ORGANIZATION OR ADDRESS - , T Autbority To Adninistor Oaths] .

INITIALS OF PERSON MAKING STATEMENT ‘ ~ ' ' ~ ‘
sicet - - | | eaee 1 oF 2 paces

USAPBCV2:00





FOUNDATIONS:  Accused's written confession

SAMPLE SOLUTION

[image: image9.wmf]
Q.
Agent Moore, where do you work?

A.
CID office on Fort Brave.

Q.
Are you familiar with this case?
A.
Yes, I am the lead agent in the case and interviewed the witnesses and the accused.

Q.
How long have you been a CID agent?

A.
12 years sir.  

Q.
How long have you been at Fort Brave?

A.
2 years sir.  

Q.
What are your present duties?

A.
Investigating felony crimes, interviewing witnesses, suspects,gathering evidence.

Q.
What type of training do you undergo to qualify you as a CID agent?

A.
Investigative procedures, legal training, search and seizure training, gathering evidence procedures, proper legal procedures for taking sworn statements and statements from suspects, etc.  

Q.
Approximately how many times have you obtained a sworn statement from a suspect?

A.
Over 200 times.

Q.
What are the procedures you follow when interviewing a suspect of a crime?

* [Note:  the witness will give a detailed account of the procedures]

WAIVER OF RIGHTS (DA FORM 3881)

Q.
On March 25, 1998, did you obtain a sworn statement from the accused?

A.
Yes.

Q.
Where did you take the sworn statement?

A.
At my office at CID.

Q.
Why did the accused come into your office?

A.
I called him and asked him if he would come in and discuss the allegation. 

Q.
What was the accused's response?

A.
He said he would come in since he had nothing to hide.    

Q.
Did an agent pick the accused up or did he come in on his own?  

A.
On his own.
Q.
What time did the accused arrive at your office?

A.
Around 2225 hours

Q.
Please describe your office?
* [Note:  have the agent give a detailed description of the office]

Q.
Did you read the accused his rights before you questioned him?  

A.
Yes.

Q.
How did you read him his rights?
A.
I used a DA Form 3881, Rights Warning Procedure/Waiver Certificate.

TC.
Your Honor, may I approach the witness?  

MJ.
Yes, you may.

Q.
I am showing you P.E. 12 for ID.  Do you recognize it?  (Already have the document marked.)

A.
Yes.

Q.
What is it?

A.
It is the DA Form 3881, Rights Warning Procedure/Waiver Certificate.

Q.
Why are you familiar with this form?

A.
Because the accused and I signed the form.  

Q.
Is P.E. 12 for ID the form you used in this case?

A.
Yes

Q.
How do you know?

A.
Because I recognize the accused’s signature and my signature on the form

Q.
Did the accused sign the form in your presence?

A.
Yes.

TC.
Your Honor, I offer P.E. 12 for ID as P.E. 12.

MJ.
It's  admitted. 

* [Note:  Counsel should request to publish the exhibit at the appropriate time.  Additionally, counsel should have copies for all the members.  This permits the fact-finder to follow along on the form while you question the agent.] 
Q.
Agent Moore, how did you use P.E. 12 to inform the accused of his rights against self-incrimination? 

A.
After I obtained general information about the accused, I typed the information on the DA Form 3881.  I then read the accused the rights listed under Section A of the form.  I asked the accused if he understood his rights, which he indicated he did.  I then had him initial the date and time blocks when the interview was conducted. 

Q.
What did you do after you had the accused initial those blocks?

A.
I told the accused that he was suspected of rape, conspiracy to commit rape and kidnapping. 

Q.
What did you do after you told the accused what he was suspected of?

A.
I typed on the form that the accused was suspected of rape and had him initial in Section A of the form.

Q.
What did you do after you had the accused initial Section A? 

A.
I read the accused his rights directly from Section A of the DA Form 3881.

Q.
Using the DA Form 3881, would you please read the rights you gave the accused.

A.
(Agent reads the rights directly from Section A) 

Q.
What was the accused doing while you were reading him his rights?

A.
He was looking at me and appeared to be listening.

Q.
What happened after you read the accused his rights?  

A.
I asked him if he had any questions about his rights or needed something repeated.

Q.
What was the accused’s response? 

A.
He said he heard his rights and didn’t have any questions. 

Q.
What did you do after the accused stated he didn't have any questions?

A.
I asked him if he understood his rights. 

Q.
What was the accused’s response? 

A.
He said that he understood them.

Q.
Did you have any reason to believe that the accused did not understand his rights?

A.
No, he was listening and looking at me when I read them to him.  

QUESTIONS ON ACCUSED’S PHYSICAL APPEARANCE

Q.
Did the accused appear confused about his rights?
A.
No.

Q.
Please describe the accused’s physical appearance when you gave him his rights? 
A.
Appeared normal.  He was alert and quick to respond.

Q.
Agent Moore, have you ever dealt with people in your work who were under the influence of alcohol or drugs?
A.
Yes.

Q.
Approximately how many times in your twelve years of law enforcement experience how you dealt with people under the influence of alcohol or drugs? 

A.
Easily over a hundred times.

Q.
Did the accused appear to be intoxicated?

A.
No, not at all.  He walked and talked fine.  

Q.
Were you ever close enough to the accused to smell alcohol on his breath if he had been drinking?
A.
Yes, when I read him his rights and took his statement, I was only a few feet away from him. 

Q.
Did you smell any alcohol on his breath?
A.
No.

Q.
Did the accused appear to be on drugs?

A.
No, not at all.

Q.
Was the accused slurring his words?

A.
No.  His speech was fine.

Q.
How did the accused respond to your questions when you read him his rights? 
A.
Fine, he was quick to respond. 

Q.
If you thought the accused was intoxicated or under the influence of drugs, what would you have done?  

A.
I would have stopped the interview.

Q.
Was the accused restrained in any way?

A.
No.  I told him he was free to leave any time he wanted. 

WAIVER

Q.
After providing the warnings, did the accused want to talk to you?

A.
Yes. 

Q.
Did the accused agree to answer your questions at that time without an attorney being present?

A.
Yes. 

Q.
Did the accused sign anything waiving his rights?

A.
Yes, the accused signed Section B, DA Form 3881.

Q.
Who else was present in your office? 

A.
Agent Smith.

Q.
Was Agent Smith present throughout? 

A.
Yes.

Q.         Where?

A.
In the office with the accused and me.

Q.
What was his role?

A.
Observer.  He signed as a witness under Block B of the DA Form 3881.

PROCEDURE FOR OBTAINING THE STATEMENT

Q.
What happened after the accused waived his rights and agreed to give a statement?  

A.
I asked him if he wanted a break to use the latrine or get something to drink.

Q.
What was the accused’s response?
A.
He said no. 

Q.
What happened next?

A.
I obtained a sworn statement from the accused.

Q.
Was Agent Smith present when you obtained the sworn statement?
A.
Yes. 

Q.
Please describe how you obtained the sworn statement?

A.
First, I had the accused tell me in his own words what happened with the victim. 

Q.
What did you do after the accused told you what happened? 

A.
I told the accused to tell me again what happened and that I would type what he said on the sworn statement form.

Q.
What did you do after you typed the accused's statement?
A.
After I was finished typing his narrative of the incident, I typed in questions I had on the sworn statement and typed in his responses to them. 

Q.
What happened after you typed in the accused's responses?
A.
I asked the accused to read it carefully and make sure it was accurate.

Q.
Did the accused read his statement?

A.
Yes.

Q.
How do you know he read it?

A.
I watched him.  

Q.
How long did it take for the accused to read his statement?
A.
Approximately 5 minutes.       

Q.
What happened after the accused read his statement?

A.
I asked him if he wanted to make any changes to it?

Q.
What was his response?

A.
He said there were some words misspelled.   

Q.
What did you do after he told you there were misspelled words?

A.
I told him to show me which words were misspelled and I corrected them and had him initial each correction. 

Q.
What did you do after you had him initial each correction?

A.
I had the accused  initial the end of each paragraph in the statement.

Q.
Why did you have the accused initial each paragraph?

A.
To ensure he read his statement. 

Q.
Did the accused have any questions about his statement?

A.
No. 

Q.
What did you do after you had the accused initial each paragraph?

A.
I typed in the accused’s name, my name, and our location in the affidavit section of the sworn statement 

Q.
What did you do after you typed in this information?

A.
I swore the accused to his statement and had him sign it.

Q.
What happened after you had the accused sign his statement?

A.
I signed the sworn statement.

Q.
What did you do after you signed the statement?

A.
I had Agent Smith sign as a witness to the statement. 

TC.
Your honor, may I approach the witness?
MJ.
Yes.

Q.
I am handing you what has been marked as P.E. 13 for ID, do you recognize it?
A.
Yes.

Q.
What is it?

A.
It is the accused's statement.

Q.
How do you know that it is the sworn statement you obtained from the accused?

A.
Because it has his administrative information on the form and mine and his signature. 

Q.
Did the accused sign this statement in your presence?
A.
Yes.

TC.
Your honor, offer P.E. 13 for ID as P.E. 13?
MJ.
It is admitted.  (Have a copy for each member and publish them)  

* The term “confession” and “admission” are used interchangeably in this module.  The law of self-incrimination does not discriminate between these two terms.


* The term “confession” and “admission” are used interchangeably in this module.  The law of self-incrimination does not discriminate between these two terms.
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