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FOUNDATIONS:  habit evidence
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I. 



SKILL OVERVIEW.

A. Goals.  In our practice, laying the proper foundation for evidence is important for counsel to master.  Counsel's ability to lay a foundation for an item of evidence develops confidence and provides for efficiency during the presentation of their case.  This exercise develops counsel's ability to lay a proper foundation to introduce habit evidence.  The supervisor should first lead a discussion of the law, review the practice pointers, and then conduct the suggested drill. 

B. Training Overview.  The supervisor can conduct training with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of the practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.  It should take no longer than one hour to complete this training module.

II. 



the law.

A. "Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice."  M.R.E. 406.

B. M.R.E. 404 and 405 normally preclude introduction of evidence of prior acts to prove that an individual or organization acted in conformity with those acts.  M.R.E. 406 creates an exception to the general ban on propensity evidence in two instances: (1) when the Government or defense offers evidence to show that a witness or the accused acted in conformity with a habit on a specific occasion; or (2) when the Government or defense offers evidence to show that an organization acted in conformity with a routine practice.

C. The terms "habit" and "routine practice" are undefined in the Rule.  For an act to achieve the status of habit or routine practice, it must be "regular, consistent and specific."  Habitual conduct includes acts that occur with what has been termed "invariable regularity."  Evidence of habit includes only specific actions taken routinely with little or no thought under certain circumstances.  Examples might include using a car's turn signal, turning off the lights before leaving home, tying one's shoes in a double knot, etc.

D. Habit evidence may not be introduced for the purpose of proving that an accused has the habit of engaging in criminal conduct or committing criminal acts.  In other words, evidence of habit may not be used to circumvent the prohibitions found in M.R.E. 404(b) and 405.

E. Elements of the Foundation:  Habit Evidence or Routine Practice.
1. The witness is familiar with the person or business;

2. The witness’s familiarity has existed for a substantial period;

3. The witness believes the person or business has a habit, a specific behavioral pattern; and 

4. The witness has observed the person or business act in conformity with the habit or business practice on multiple occasions.

III. 


practice pointers.

While it is relatively easy to establish the foundation for admitting evidence of an individual's  "habit" or a business's "routine practice," the weight the panel will give the evidence depends on how well counsel prepares the witness, the thoroughness of the foundational questions, and the familiarity of the witness with the activity.  Discuss the following points with counsel.

· Habit evidence versus propensity.  Although these two types of evidence appear very similar, the law treats them differently. One way to distinguish them is to consider habit evidence as being more specific and predictable than character evidence.  The admissibility of habit evidence must also comply with the other rules concerning character evidence.  Therefore, the Government is unable to use habit evidence to show an accused's propensity to commit a certain crime, which would violate M.R.E. 404.  

· Occasions for use.  Habit evidence is useful when there is no witness with personal knowledge about how the accused or some other key player acted on a specific occasion.  In this situation, either the Government or the defense may argue that the key player has a habit of acting a particular way in the circumstances in question.  Thus the witness who testifies about a "habit" or "routine practice" does not need to have actual knowledge of the events in question, just personal knowledge of the prior acts giving rise to the "habit" or "routine practice."

· Method of proof.  Habit evidence may only be proven by opinion evidence.  Reputation evidence is not allowed. You should attempt to lay the foundation for the opinion evidence as substantially as possible to show familiarity with the accused’s habit.  When attempting to prove a habit or routine practice, consider the following five questions:  (1)  How often has the individual been observed performing the same conduct?  (2)  How similar is the past conduct with the conduct sought to be proved?  (3)  How unique is the conduct?  (4)  How uniformly or consistently has the conduct been performed?  and (5)  Does the conduct appear to be virtually automatic rather than discretionary in practice?

· When to introduce the testimony in the case.  Critically analyze the strength of the habit evidence as a defense in your case.  Employ the concepts of primacy and recency, i.e., introduce your strongest evidence first and last.  Although corroboration is not required, if the accused or another witness with personal knowledge testifies about specifics in the case involving the habit evidence, presenting testimony immediately afterwards facilitates a logical presentation and strengthens the overall testimony.  If the habit evidence is your best evidence, you should consider introducing it first or last.  However, if the habit evidence is weak, yet you still feel it offers relevant evidence, consider introducing it in the middle of your case-in-chief. 

· Identify witnesses that may contradict the accused's habit.  Always ask your client if there is any evidence that would reduce the effectiveness of the habit evidence.  Ensure that your own witnesses have not seen the accused fail to act consistently with the habit evidence you are offering.  Be especially wary of potential rebuttal witnesses.  If there are witnesses who will contradict your habit evidence, consider forgoing presentation of the evidence.  The strength of this evidence is the consistent and repetitive nature of your client's response.  If a witness is able to show that the accused does not always behave a certain way, the strength of this type of evidence is diminished.  

IV. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Determine the essential elements needed to establish habit evidence.

3. Lay a proper foundation for admitting habit evidence.  

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom with all necessary documents.  Start with the enclosed statement of Sergeant Bill Day.

2. Role-Play:  The supervisor will play the role of the judge.  Designate counsel to play the role of defense counsel and the witness.  The remaining participants will sit in the panel box and make appropriate objections.

3. Execution:  Educate counsel about the elements of the foundation.  Furnish counsel a list of the elements, either in a handout or on a chalkboard or easel.  Give counsel Sergeant Day's statement and provide them fifteen minutes to prepare the foundation.  Allow counsel to go through the foundation once with notes.  Have them lay the foundation a second time, using only the foundation elements listed on the handout, chalkboard, or easel.  Repeat the drill several times with each counsel.

Drill:  Foundation for admitting Habit Evidence.
4. The Facts.  A Marine died in a traffic accident.  He was one of two passengers in the car and was riding in the back seat.  The autopsy and accident reconstruction expert testify that the dead Marine was not wearing a seat belt and would have lived had he been wearing such a safety restraint.  The driver of the vehicle was not at fault for the accident.  However, the Government charged him with negligent homicide for failing to ensure that the passengers in his car were wearing their seat belts as the state and installation law requires.  The driver made a statement that both passengers had their seat belts on when he started his vehicle and began driving.  He was unaware that the individual in the rear seat had unfastened his restraint (see attached sworn statement of Sergeant Day). 

5. Sample foundation for the witness' testimony on the accused's habit.

Q:
Do you know Sergeant Joe Green?

A:
Yes I do.

Q:
How do you know him?

A:
We are in the same unit together.  We also live in the same apartment complex in town.

Q:
Are you familiar with Sergeant Green’s driving skills?

A:
Yes I am.

Q:
How is it that you are familiar with his driving skills?

A:
We carpool to work during the week.  Additionally, I have ridden in his car on the weekend if we both needed to run errands and occasionally, we have gone out after work with friends from the command.

Q:
How long have you and Sergeant Green carpooled together?

A:
Ever since we got back from deployment and my wife arrived.  It has been over 18 months.

Q:
How frequently does he drive during the week when you carpool together?

A:
Sergeant Green drives three times a week, on Monday, Wednesday, and Friday.  I drive on Tuesday and Thursday.

Q:
How often do you ride in Sergeant Green’s car besides carpooling to work together?

A:
At least once a week and sometimes more.

Q:
Was it common for you two to run errands on the way home from work?

A:
Yes, we would stop by the store and pick up some groceries or go to the bank on Friday to get cash for the weekend.

Q:
On these occasions when you ran errands on the way home from work, would you stay in the car or go with Sergeant Green?

A:
I would always go along with him.  I did not like to sit in the car by myself.

Q:
Are you familiar with the term “habit”?

A:
Yes, I am. 

Q:
What does it mean to you?

A:
It means that someone always does something the same way. 

Q:
Did Sergeant Green have any particular habits when it came to driving a car?

A:
Yes, he did. 

Q:
What was Sergeant Green’s habit?

A:
He always made you put on your seat belt before he started or moved  the car. 

Q:
How many times did you see Sergeant Green behave consistent with this habit of making people in his car fasten their seat belt before he would start or move the car?
A:
Every time I got in the car when he picked me up in the morning or when we got in the car together when running errands. 

Q:
Have you ever seen Sergeant Green behave consistently with this habit when other people were in his car?

A:
Yes.  The apartment complex we live in has many servicemembers living there from our command.  He frequently gives others a ride to or from work.

Q:
How often would you say that he gives other people rides?

A:
Probably once a week. 

Q:
Does he make them wear their seat belts in the back seat?

A:
Sergeant Green makes everyone that gets in his car wear their seat belts.  No if, and, or buts about it.   If you ride in his car, you wear a seat belt.

Q:
Have you ever seen him fail to fasten his seat belt in his car?

A:
Never.  Even when he rode in my car, he always fastened his seat belt. 

Q:
Have you ever seen him allow someone else to ride in his car without fastening his or her seat belt?

A:
No. 

Q:
Please explain what happens when you get in Sergeant Green’s car in the morning?

A:
I put my bag in the back seat then get in the passenger seat.  After I sit down, I fasten my seat belt.  Once Sergeant Green sees me fasten my seat belt he will put the car in gear and drive away. 

Q:
Has it always been this smooth?

A:
No.  When we first started car-pooling, I would not put on my seat belt.  Sergeant Green would ask me to buckle up.  Once the seat belt was on, he would drive away.  I did not like wearing a seat belt so he always had to tell me at first.  It got old hearing him say buckle up so I started fastening the seat belt once I got in the car.  Occasionally, I will forget and Sergeant Green always reminds me.

Q:
Is he this strict with people in the back seat?

A:
Yes.  When someone else is riding with us, he will actually turn his head around so that he can see if the other passenger has the seat belt fastened. 

Q:
Have you ever unbuckled your seat belt while riding in Sergeant Green’s car?

A:
Yes.  In the mornings, the gate guard will frequently check identification cards for all people coming on base. I usually keep my wallet in my hand instead of putting it in my back pocket.  If I forget, then I have to reach into my back pocket to get my wallet out.  To do this, I must unbuckle my seat belt.

Q:
Does Sergeant Green say anything to you about unbuckling your seat belt?

A:
Not anymore, because I always fasten the seat belt as soon as I get my wallet.  When we first started driving together, he would always remind me to buckle up after I unfastened the seat belt to get my wallet.

C. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· Understand the foundational elements for habit evidence.
· Understand the distinction between habit evidence and character evidence 
· Know how to employ these foundational elements. 
V. 
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TRAINING OVERVIEW.

D. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for admitting habit evidence at trial.

E. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Additionally, review M.R.E. 406.

II. 
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KEYS TO SUCCESS.  

Know the Elements of a Foundation for admitting evidence of habit and routine practice.

1. The witness is familiar with the person or business;

2. The witness’s familiarity has existed for a substantial period;

3. The witness believes the person or business has a habit, a specific behavioral pattern; and

4. The witness has observed the person or business act in conformity with the habit or business practice on numerous occasions.

III. 



REFERENCES for further study.

F. Manual for Courts-Martial, United States, Mil. R. Evid, 406 (1998).

G. Stephen A. Saltzburg, et. al., Military Rules of Evidence Manual (4th ed. 1997).

H. Edward J. Imwinkelried, Evidentiary Foundations ch. 10 (4th ed. 1998).

ENCLOSURES

Sergeant Day’s Statement

Sworn Statement of Sergeant Bill Day

I hereby make the following statement to Investigator Jones of the Criminal Investigative Division concerning my knowledge of Sergeant Joe Green:

I am presently assigned to Headquarters Battalion, 2nd Marine Division, Camp LeJeune, North Carolina.  I live at 350 Oakwood Drive, Apartment 2A, Jacksonville, North Carolina.

Sergeant Joe Green is a fellow Noncommissioned Officer in our unit.  I first met him before we deployed on a Mediterranean Cruise over two years ago.  After returning from the float, my wife and I moved into the same apartment complex where Sergeant Green lives.  Sergeant Green and I carpool to work during the week.  I have also ridden in his car on the weekend if we both needed to run errands.  Our families have also gone out together on the weekends and occasionally, we will go out after work with friends from the command.  I have ridden in Sergeant Green’s car outside of carpooling at least once a week and sometimes more over the past 18 months.  

Sergeant Green and I have carpooled
together ever since we returned from deployment and my wife arrived.  It has been over 18 months.  Sergeant Green normally drives three times a week, on Monday, Wednesday, and Friday.  I drive on Tuesday and Thursday.  We frequently stop by the store and pick up some groceries or go to the bank on Friday to get cash for the weekend.  Whenever we run errands together, we both get out of the car; I don’t like to sit in the car by myself.

I am familiar with the term “habit.”  It means that someone always does something the same way.   Sergeant Green had the habit of always making you put on your seat belt before he started or moved the car.   Every time I got in the car when Sergeant Green picked me up in the morning or when we got in the car together he made me wear my seat belt.  Even when Sergeant Green rode in my car, he always fastened his seat belt. 

If anyone else rode in Sergeant Green’s car, he would always make them fasten their seat belt.  The apartment complex we live in has many servicemembers living there from our command.  He gives others a ride to or from work at least once a week.  Sergeant Green makes everyone that gets in his car wear their seat belts.  No if, and, or buts about it.   If you ride in his car, you wear a seat belt.

On a typical morning, I follow the following routine.  I put my bag in the back seat then get in the passenger seat.  After I sit down, I fasten my seat belt.  Once Sergeant Green sees me fasten my seat belt he will put the car in gear and drive away.   It was not always this smooth.  When we first started car-pooling I would not put on my seat belt.  Sergeant Green would ask me to buckle up.  Once the seat belt was on, he would drive away.  I did not like wearing a seat belt so he always had to tell me at first.  It got old hearing him say buckle up so I just started fastening the seat belt once I got in the car.   Occasionally, I will forget and Sergeant Green always reminds me.  When someone else rides with us, he will actually turn his head so that he can see if they have their seat belt fastened. 

Frequently, when we come to work in the mornings the gate guard will check identification cards for all people entering the base.  I usually keep my wallet in my hand instead of putting it in my back pocket.  If I forget, then I have to reach into my back pocket to get my wallet out.  To do this, I must unbuckle my seat belt. When we first started driving together, he would always remind me to buckle up after I unfastened the seat belt to get my wallet.  Sergeant Green does not have to remind me anymore because I always fasten the seat belt as soon as I get my wallet.  

I hereby solemnly swear that the statement that I have given is the truth, the whole truth, and nothing but the truth, so help me God.






      /s/  BILL DAY

Sergeant, USMC
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SAMPLE SOLUTION
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Q:
Do you know Sergeant Joe Green?

A:
Yes I do.

Q:
How do you know him?

A:
We are in the same unit together.  We also live in the same apartment complex in town.

Q:
Are you familiar with Sergeant Green’s driving skills?

A:
Yes I am.

Q:
How is it that you are familiar with his driving skills?

A:
We carpool to work during the week.  Additionally, I have ridden in his car on the weekend if we both needed to run errands and occasionally, we have gone out after work with friends from the command.

Q:
How long have you and Sergeant Green carpooled together?

A:
Ever since we got back from deployment and my wife arrived.  It has been over 18 months.

Q:
How frequently does he drive during the week when you carpool together?

A:
Sergeant Green drives three times a week, on Monday, Wednesday, and Friday.  I drive on Tuesday and Thursday.

Q:
How often do you ride in Sergeant Green’s car besides carpooling to work together?

A:
At least once a week and sometimes more.

Q:
Was it common for you two to run errands on the way home from work?

A:
Yes, we would stop by the store and pick up some groceries or go to the bank on Friday to get cash for the weekend.

Q:
On these occasions when you ran errands on the way home from work, would you stay in the car or go with Sergeant Green?

A:
I would always go along with him.  I did not like to sit in the car by myself.

Q:
Are you familiar with the term “habit”?

A:
Yes, I am. 

Q:
What does it mean to you?

A:
It means that someone always does something the same way. 

Q:
Did Sergeant Green have any particular habits when it came to driving a car?

A:
Yes, he did. 

Q:
What was Sergeant Green’s habit?

A:
He always made you put on your seat belt before he started or moved the car. 

Q:
How many times did you see Sergeant Green behave consistent with this habit of making people in his car fasten their seat belt before he would start or move the car?
A:
Every time I got in the car when he picked me up in the morning or when we got in the car together when running errands. 

Q:
Have you ever seen Sergeant Green behave consistently with this habit when other people were in his car?

A:
Yes.  The apartment complex we live in has many servicemembers living there from our command.  He frequently gives others a ride to or from work.

Q:
How often would you say that he gives other people rides?

A:
Probably once a week. 

Q:
Does he make them wear their seat belts in the back seat?

A:
Sergeant Green makes everyone that gets in his car wear their seat belts.  No if, and, or buts about it.   If you ride in his car, you wear a seat belt.

Q:
Have you ever seen him fail to fasten his seat belt in his car?

A:
Never.  Even when he rode in my car, he always fastened his seat belt. 

Q:
Have you ever seen him allow someone else to ride in his car without fastening his or her seat belt?

A:
No. 

Q:
Please explain what happens when you get in Sergeant Green’s car in the morning?

A:
I put my bag in the back seat then get in the passenger seat.  After I sit down, I fasten my seat belt.  Once Sergeant Green sees me fasten my seat belt he will put the car in gear and drive away. 

Q:
Has it always been this smooth?

A:
No.  When we first started car-pooling, I would not put on my seat belt.  Sergeant Green would ask me to buckle up.  Once the seat belt was on, he would drive away.  I did not like wearing a seat belt so he always had to tell me at first.  It got old hearing him say buckle up so I start fastening the seat belt once I got in the car.  Occasionally, I will forget and Sergeant Green always reminds me.

Q:
Is he this strict with people in the back seat?

A:
Yes.  When someone else is riding with us, he will actually turn his head around so that he can see if the other passenger has the seat belt fastened. 

Q:
Have you ever unbuckled your seat belt while riding in Sergeant Green’s car?

A:
Yes.  In the mornings, the gate guard will frequently check identification cards for all people coming on base. I usually keep my wallet in my hand instead of putting it in my back pocket.  If I forget, then I have to reach into my back pocket to get my wallet out.  To do this, I must unbuckle my seat belt.

Q:
Does Sergeant Green say anything to you about unbuckling your seat belt?

A:
Not anymore, because I always fasten the seat belt as soon as I get my wallet.  When we first started driving together, he would always remind me to buckle up after I unfastened the seat belt to get my wallet.
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