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FOUNDATIONS:  photographs

supervisor’s GUIDE

I. 



SKILL OVERVIEW.

A. Goals.  This exercise develops counsel’s ability to lay the proper foundation for a photograph.  The foundation for this kind of evidence is simple and should become second nature to all counsel.  Lead a discussion of the law and practice pointers and then conduct the suggested drills.  Consider using examples of good and bad techniques from recent records of trial.

B. Training Overview.  Training can be conducted by the supervisor with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.

II. 



the law.

A. The Authentication Requirement.  

· “The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.”  MRE 901.

· Typically, a photograph is authenticated by a witness who states that the photograph accurately and fairly depicts the scene in question.  There is no need to address the mechanics of exposing or developing the film, or the camera’s working condition.

· The sufficiency of the authenticating evidence is a question of fact for the military judge under MRE 104(a).  In addition to the authentication requirement, the proponent of evidence must be prepared to respond to objections based upon relevance, confusion or unfair prejudice, and hearsay.

B. Elements of the Foundation.
1. The witness is familiar with the object or scene.
“Did you respond to a report of a damaged vehicle on 6 August 1997?”

2. The witness explains the basis for his familiarity with the object or scene.

“I now hand you P.E. 1 for identification.  What is it?”

3. The witness recognizes the object or scene in the photograph.

“How do you recognize it?”

4. The witness testifies the photograph is a “fair,” “accurate,” “true,” or “correct” depiction of the object or scene at the relevant time.

“Does this photo fairly and accurately depict the car on 6 August 1997?”

III. 


practice pointers.

While it is relatively easy to establish the foundation for a photograph, the effectiveness of the photograph as a persuasive tool depends on how well it is prepared and presented in court.  Discuss the following points with counsel.

· Photographs should be large and in color.  Originals should be enlarged to 8” X 10” size, without loss of contrast, and mounted on stiff backing.  Color photographs are preferable, especially where the scene has low contrast.  If a particular photograph is critical, consider having it enlarged to poster size and having it mounted on poster board.  Your TASC office on post can do this for you.

· Whom to call as a witness.  The person who took the picture need not testify.  Anyone familiar with the scene may verify the photo.

· Prepare the photograph with the witness.  Make sure that the sponsoring witness has complete familiarity with the object or scene in the photograph.  Resolve any questions about the photograph with the witness before trial.

· Using enlargements of photographs.  When displaying an enlarged photograph in court, if possible, place the photo directly centered before the panel, about 10 feet away.

· When to admit an enlargement into evidence.  Establish the foundation for the photograph and admit the photo into evidence while the witness is still on the stand.  Have the witness go to the photo and explain the exhibit after the photo has been admitted.
· Tell the story twice.  Don’t forget another collateral benefit of photographs and other demonstrative evidence:  it permits you to tell a story at least two times.  First, have the witness tell the story without assistance.  Then, the witness will have the opportunity to tell the story a second time when laying the foundation for and explaining the exhibit.

IV. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for a photograph.

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom with all necessary props.  Start with the enclosed photograph and the facts below.

2. Role Play:  The instructor will play the role of the witness and military judge.  Designate counsel to play the roles of proponent and opponent.  Remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as military judge.

3. Execution:  Inform counsel of the elements of the foundation (provide on handout or chalkboard).  Give counsel five minutes to prepare the foundation.  Suggest you allow counsel to go through the foundation once with notes.  Have them lay the foundation a second and third time, using only the foundation elements listed on the handout, chalkboard or easel.  

Drill:  Foundation for a Photograph.
4. The facts.  The accused was involved in the damage of a vehicle parked in the Fort Knight parking lot.  The witness, SFC Ussell, has been called to verify testimony concerning the condition of the vehicle.  The incident occurred in August 1997.  The photograph depicts a brown two-door Oldsmobile Cutlass parked in a parking lot.  The windshield of the vehicle is smashed.

5. Sample foundation for a Photograph:  SFC Ussell, witness.

Q.
Sergeant First Class Ussell, where do you work?

A.
I am the supply sergeant at Fort Knight, USA.

TC.
Your Honor, I request that this be marked as Prosecution Exhibit 1 for Identification. [Court reporter would so mark the exhibit and hand back to counsel.]

MJ.
The record will so reflect.

TC.
Your Honor, I request permission to approach the witness.

MJ.
Permission granted.

Q.
I now hand you P.E. 1 for Identification.  What is it?

A.
It is a picture of a brown car in the Fort Knight parking lot.  The car has its windshield smashed.
Q.
 How do you recognize it?

A.
I was on duty the morning of 6 August 1997.  As part of my duty, I did an inspection of the parking lot.  During my inspection of the lot, I discovered the car with its windshield broken.  I took a picture of the vehicle in the parking lot to document my inspection.

Q.
What viewpoint does this photograph show?

A.
The picture is centered on the passenger side front quarter panel of the car so that the windshield on the passenger side and the passenger side of the car are clearly in view.

Q.
Does this photo fairly and accurately depict the car on 6 August 1997?

A.
It sure does.

TC.
Your Honor, I now offer P.E. 1 for Identification into evidence as P.E. 1. 




Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· Memorize the foundational elements for authentication of a photograph.
· Know where to find them when recall fails.
· Plan and practice the use of the photograph with the sponsoring witness.
· Photographs should be large and in color.
V. 


references.

A. David A. Schlueter et al., Military Evidentiary Foundations chapt. 4 (1994).

B. Thomas A. Mauet, Trial Techniques chapt. 5 (4th ed. 1996).
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VI. 



TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for a photograph at trial.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Review MRE 901.

VII. 



KEYS TO SUCCESS.  

Know the Elements of a Foundation for Admission of a Photograph.

1. The witness is familiar with the object or scene.

2. “Did you respond to a report of a damaged vehicle on 6 August 1997?”

3. The witness explains the basis for his familiarity with the object or scene.

4. “I now hand you P.E. 1 for identification.  What is it?”

5. The witness recognizes the object or scene in the photograph.

6. “How do you recognize it?”

7. The witness testifies the photograph is a “fair,” “accurate,” “true,” or “correct” depiction of the object or scene at the relevant time.

8. “Does this photo fairly and accurately depict the car on 6 August 1997?”

VIII. 



REFERENCES FOR FURTHER STUDY.

A. David A. Schlueter et al., Military Evidentiary Foundations chapt. 4 (1994).

B. Thomas A. Mauet, Trial Techniques chapt. 5 (4th ed. 1996). 
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SAMPLE SOLUTION
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Q.
Sergeant First Class Ussell, where do you work?

A.
I am the supply sergeant at Fort Knight, USA.

TC.
Your Honor, I request that this be marked as Prosecution Exhibit 1 for Identification.  [Court reporter would so mark the exhibit and hand back to counsel.]

MJ.
The record will so reflect.

TC.
Your Honor, I request permission to approach the witness.

MJ.
Permission granted.

Q.
I now hand you Prosecution Exhibit 1 for Identification.  What is it?

A.
It is a picture of a brown car in the Fort Knight parking lot.  The car has its windshield smashed.
Q.
How do you recognize it?

A.
I was on duty the morning of 6 August 1997.  As part of my duty, I did an inspection of the parking lot.  During my inspection of the lot, I discovered the car with its windshield broken.  I took a picture of the vehicle in the parking lot to document my inspection.

Q.
What viewpoint does this photograph show?

A.
The picture is centered on the passenger side front quarter panel of the car so that the windshield on the passenger side and the passenger side of the car are clearly in view.

Q.
Does this photo fairly and accurately depict the car on 6 August 1997?

A.
It sure does.

TC.
Your Honor, I now offer P.E. 1 for Identification into evidence as P.E. 1. 
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