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FOUNDATIONS:  Business and Military Records
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I. 



SKILL OVERVIEW.

A. Goals.  This exercise develops counsel’s ability to lay the proper foundation for business and military records.  This foundation typically has two components.  First, counsel must authenticate a document.  Second, counsel must satisfy the hearsay elements of MRE 803(6).  Counsel must distinguish the two components but realize the typical in-court foundation couples the authentication and hearsay foundation into a seemingly single set of questions.

B. Training Overview.  Training can be conducted by the supervisor with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.

II. 



the law.

A. The Authentication Requirement.
· Authenticating Record with a Witness.  The reason counsel want to introduce business or military records at trial is, most often, to get the jury to believe -- or at least to see -- facts contained within those records.  Thus, counsel need to call a witness who can explain how those records are kept to support the inference that the information contained in those records is accurate.  The witness does not need to be aware of the specific assertions contained within the records; he simply has to be able to identify the record and the reasons for which it was kept.

· Elements of Foundation. (MRE 901(b)(1)).

1) The witness has personal knowledge of the business or military’s filing or record system;

2) The witness removed the record in question from a certain file;

3) It was a proper file or entry; 

4) The witness recognizes the exhibit as the record he or she removed from the files; and

5) The witness specifies the basis on which he or she recognizes the 
exhibit.

· Authenticating Without a Witness (Self-Authenticating Document).  It may be that counsel seeks to introduce a military record the authenticity of which is presumed (e.g., a record of an Article 15 or DA Form 2A or 2-1 taken from the accused’s official files).  The drill here is simpler, and does not require a sponsoring witness.

· Elements of Foundation.  MRE 902(4a)

1) A document that purports to be a copy of an official record;

2) A certificate attached to the copy (the certificate must state that the signatory is the custodian of official records and that the document is a true and accurate copy of an original, official record);

3) A certificate that bears a presumptively authentic signature or seal.

B. Hearsay.
· Having established the authenticity of a record, counsel must establish that the contents of the report are admissible as an exception to the hearsay rule.  Counsel must understand that for hearsay purposes, there is no practical difference between the foundational elements for a “business” record and a “military” record.  Moreover, counsel will see that there is a good deal of overlap between the foundations for authentication and for the hearsay exception.  Indeed, laying the hearsay foundation usually serves to authenticate the record. 

· Elements of the Foundation. 

1) The report was prepared by a person having a relationship with the agency preparing the report;

2) The person had a duty to report the information;  

3) The person had personal knowledge of the facts or events reported;

4) The business report was prepared contemporaneously with the events;

5) It was a routine practice of the business to prepare such reports;

6) The report was reduced to written form; and

7) The business report was made in the regular course of business.

C. Best evidence.  This rule excludes secondary evidence of a writing’s contents.  Where a writing’s terms are in issue, counsel must either produce an original or duplicate or show the excuse for the non-production of the originals and present an admissible type of secondary evidence.  While this rule is not applicable simply because a document may be offered into evidence, counsel must consider this rule whenever a document may be used.

III. 


practice pointers.

· Know Purpose of Admission, Anticipate Objections.  Counsel should remember, as part of their case preparation, to think through the items of evidence they intend to introduce, the reason that they intend to introduce such evidence, and possible objections.  Obviously, counsel must be able to describe an item of evidence and explain its relevance to the court, yet counsel must always bear in mind that relevance is not the only test for admissibility. 

· Fewer Witnesses.  You need not call every witness who touched the evidence.  The point of the Chain-of-custody (CofC) is to relieve the government from calling everyone in the chain.  The evidence custodian is usually the best person to introduce the chain-of-custody.  In addition, it is a good idea to call the individual who initiated the CofC (seized the drugs from the accused) and the person who closed the chain (typically the evidence custodian).

· Authentication, Hearsay and Best Evidence Rule.  In the case of business and government records, the rules of evidence impose several requirements.  First, the records must be authenticated:  That is, counsel must demonstrate that the records are what counsel says that they are.  Second, counsel must remember that the declarations contained within a business record are out-of-court declarations offered to prove the truth of the matter contained in those records, and, thus, hearsay.  Consequently, counsel must establish that the records meet an applicable hearsay exception.  Finally, if the terms of the record itself is in issue, the Best Evidence (“original document”) Rule may apply.

· Make it a Routine.  Counsel should also understand that they will very often encounter these rules when trying to introduce a commonly-used law enforcement document such as a chain-of-custody form typically offered through the CID or MPI evidence custodian.  The chain-of-custody form is the document that goes with an item of evidence through the various stages of the investigation (seizure, testing, etc.).  The chain-of-custody helps to show relevance and to show that the item being offered in court is the item that was seized and tested by the government (identifying the item is easy if it is something distinctive, like a gun or a knife; more difficult if the item is more generic, like drugs).

· Unique vs. Fungible:  Remember that fungible, that is, non-unique evidence requires a CofC.  It is admissible after a showing of continuous custody that preserves the evidence in an unaltered state.  For unique evidence, so long as your witness testifies to the unique characteristic, “I scratched my initials and date on the handle of the knife,” you don’t need a CofC.

· Presumption of Regularity.  The CofC reflects a presumption of regularity by both law enforcement and forensic personnel.  “[T]he government benefits from a presumption of proper handling while in the custody of a public officer, including law enforcement officers.”  United States v. Ortiz, 9 M.J. 523, 525 (A.C.M.R. 1980).  

· Lab tests are presumed to be trustworthy under the business records exception (MRE 803(6)) because the lab applies independent standards and is not part of a “prosecution team.”

· Defects.  Remember, minor errors in handling or recording are not necessarily fatal.  You need not exclude all theories of tampering or imperfection.  United States v. Wallace, 14 M.J. 1019 (A.C.M.R. 1982); United States v. Hudson, 20 M.J. 607 608-9 (A.F.C.M.R. 1985).

· Link it Up!  Link the lab report with the CofC.  Though lab reports are admissible under MRE 902(4a) they do not have probative value -- they are not authenticated as pertaining to a particular soldier or item of evidence -- until they are linked with the evidence on the CofC.  Ensure you cross reference the specimen or evidence number on the CofC with the report received from the lab.

· Goes to Weight, Not Admissibility.  Most defense objections to errors or missing links should be met with this response.

· Avoid Signing Voucher!  Counsel should avoid becoming part of the CofC on DA Form 4137.  Doing so makes counsel a potential witness in the evidence chain.

IV. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for a Chain-of-Custody document (DA Form 4137) and a Lab Report.

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom with all necessary props.  Start with the enclosed chain-of-custody form and lab report.  You must supply your own baggies.

2. Role Play:  The supervisor will play the roles of sponsoring witness and military judge.  Designate counsel to play the roles of proponent and opponent.  Remaining participants will sit in the panel box and make objections.

3. Execution:  
a. Chain-of-custody.  Have counsel lay a foundation first for the chain-of-custody document.  They should authenticate the baggies of heroin and then satisfy the hearsay requirements by asking the witness appropriate questions.  A sample examination is provided below.

b. Lab Report.  Have counsel lay a foundation for the lab report through a self-authenticating certificate.  Counsel should be told to lay a foundation for the lab report as a self-authenticating report.  They should then realize they must draft a self-authenticating certificate, attach it to the exhibit, and then offer it with the proper foundation.  A sample certificate is also attached.

C. Drill:  Foundation for Business Records.
1. The facts.  The accused, SGT Jones, is charged with drug distribution.  On 15 July, Jones sold heroin to SA Bond.  The government has the drugs, in a baggie marked with SA Bond’s initials. The government wishes to offer the chain-of-custody; the document that tracks the substance from the seizure by SA Bond through the evidence custodian, SA Bean, to the CID drug lab back to SA Bean.  It also has the laboratory report, describing the results of tests done on the heroin.

2. The evidence custodian, SA Bean, is on the stand.  Trial counsel should assume that SA Bond already testified about the sale of drugs by the accused, and that SA Bond identified the baggie which the accused handed him (Bond had written his name on the baggie with an indelible pen).

D. Sample foundation for a Chain-of-custody.

Q.
As the evidence custodian, did you receive the bag of heroin in this case?

A.
Yes.

Q.
From whom?
A.
Agent Bond.

Q.
When?
A.
On 15 July, the night of the drug bust.

Q.
Did you make a record when you received the evidence?

A.
Yes.

Q.
What did you do with it after you received it?

A.
I placed it in the evidence room.

Q.
Who has access to that room?

A.
I do.  It's locked when I'm not there.  Everyone has to sign out evidence from me if they want to take it from the evidence room.

Q.
Did you at some point send the evidence to the CID Crime Lab at Fort Gillem?

A.
Yes, I did.

Q.
How did you send it to the lab?

A.
I sent it by registered mail.

Q.
Did you make a record when you sent the drugs to the laboratory?

A.
Yes.

Q.
Did you later receive the evidence back from the lab?
A.
Yes.

Q.
Did you record that as well?

A.
Yes.

Q.
Did you record all of this information regarding the movement of the evidence on the same document?
A.
Yes.

Q.
What is that document?

A.
It’s a DA Form 4137, an evidence/property document or a chain-of-custody document.

Q.
What's the purpose of this form?

A.
To track a piece of evidence as it goes from one person or one office to the next.

Q.
Is such a form used for every piece of evidence processed by CID?

A.
Yes.

Q.
I'm handing you Prosecution Exhibit 10 for Identification.  What is that?

A.
It's DA Form 4137, the chain-of-custody document for the heroin.

Q.
Does your name appear on this document?

A.
Yes.

Q.
Where does it appear the first time?

A.
The first time it appears is in the right column on the first line, under the "received by" column.

Q.
Is that your name and signature?

A.
Yes, it is.

Q.
Did you enter your name and signature when you received the evidence from Agent Bond?

A.
Yes, I did.

Q.
Is that the normal procedure -- to make the entry each time the evidence is transferred?

A.
Yes, it is.

Q.
What is the entry to the left of yours?

A.
It's the name and signature of Agent Bond.

Q.
What do these two entries mean?

A.
They mean that Agent Bond handed the suspected heroin to me on the 
fifteenth of July.

Q.
You mentioned that you later sent the evidence to the laboratory.  Is that 
reflected on the form?

A.
Yes, it is.

Q.
Please explain.

A.
Notice on the next line I placed the evidence in the evidence room.  Then you see the entry with my name showing it was shipped by registered mail with the registered mail number and the notation in the right column "transmitted to crime lab for examination."

Q.
And then you mentioned you later received the evidence again.  Is that reflected on this form?

A.
Yes.

Q.
Where?

A.
If you look on the back of the form, after all of the notations made at the lab, you notice that I received the evidence in registered mail and placed it in the evidence room.

Q.
Again your signature appears next to those entries.  Did you make the entries at the time?

A.
Yes.

Sample foundation for a Lab Report.  Having established a chain-of-custody, you now want to ask additional questions to link the lab report with the chain-of-custody document.

Q.
When the evidence came back from the lab with the chain-of-custody document, Prosecution Exhibit 10 for Identification, did any other documents come with it?

A.
Yes.

Q.
What other documents?

A.
A laboratory report showing the results of testing performed on the evidence.

Q.
Did that document come with a certification letter?
A.
Yes.

Q.
What letterhead appeared on that certificate?

A.
The letterhead is from the U.S. Army Criminal Investigation Laboratory.

Q.
Who signed the certificate?

A.
Mr. Simmons.

Q.
What is his position?  

A.
He’s the records custodian at the lab.

Q.
Was anything attached to the certificate signed by Mr. Simmons?
A.
Yes.

Q.
What was attached?

A.
A laboratory report showing the results of testing done on the suspected heroin.

Q.
Do you normally receive such reports in response to a request for testing of evidence?

A.
Yes.

Q.
Was the report you received on this occasion similar in format to other such reports you have received from the laboratory in the past?
A.
Yes.

Q.
Did you personally open the envelope containing the evidence, the chain-of-custody document and the report from the lab?

A.
Yes.

Q.
I'm now handing you Prosecution Exhibit 11 for Identification, a two page document.  What is it?

A.
It's the certificate from Mr. Simmons showing that the laboratory report is attached.

Q.
What does the lab report pertain to?

A.
It pertains to the bag of suspected heroin we sent to the lab.

Q.
How do you know this?

A.
Compare the specimen number noted in the top right hand corner of the chain-of-custody document.

Q.
Prosecution Exhibit 10 for Identification?

* [Counsel may want to project on an overhead, use a blowup copy or provide a copy to each panel member of the CofC.  This will depend on the complexity and importance of the evidence.  Most CofC documents are routine and not worthy of extra time or theatrics.]

A.
Yes.  Compare that specimen number on the chain-of-custody document with the specimen number mentioned in the cover letter from the lab and on the lab report that is attached to that letter.

Q.
On Prosecution Exhibit 11 for Identification?
A.
Yes.  They are the same, meaning it’s the same piece of evidence.

Q.
I'm withdrawing Prosecution Exhibits 10 and 11 from the witness Your Honor, the Government asks that these two exhibits be admitted into evidence as Prosecution Exhibits 10 and 11.

MJ.
Defense, any objection?

DC.
Yes, Your Honor.  I object on the ground that there has been insufficient authentication of the lab report.  No sponsoring witness from the lab has verified the authenticity of this lab report.

MJ.
Trial Counsel?

TC.
Your Honor, testimony from a lab expert is unnecessary.  The law generally presumes that public officials have properly performed their duties and that their purported signatures and seals are presumed genuine.  This lab report is authenticated through the evidence custodian and under MRE 902(4a) by the attesting certificate attached to the document which indicates that the report is a true and accurate copy.  

MJ.
Objection overruled.  Prosecution Exhibit 10 for ID is admitted as P.E. 10.

TC.
Your Honor, at this point I would like to hand prosecution exhibits 10 and 11 to the court members and inform them of the results of the test on the heroin.

MJ.
Go ahead.

TC.
Please note that the lab report states that the substance in the CID evidence pouch numbered 96-CID4445503 tested by the laboratory was heroin.

* [Counsel must remember that the self-authenticating certificate is essential to allow admission of this lab report.  They must pay close attention to the content of the certificate and in some cases prepare the certificate themselves to ensure its accuracy.  Counsel must recall that the attesting certificate for such a lab report will contain language that ensures authentication requirements, 902(4a), and hearsay requirements, 803(6).  Such language is provided in the student handouts.]
* [The foundations for documents such as an Article 15, DA Form 2A and 2-1 are satisfied just like the lab report.  Counsel must ensure the attesting certificates satisfy the foundational requirements.]




Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solutions, and summarize the main points:

· Memorize the foundational elements for a business record.  Know where to find them when recall fails.
· Plan and practice foundations with the sponsoring witness.
V. 
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TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for business and military records.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Review MRE 901.

VII. 
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KEYS TO SUCCESS.  

A. Know the Elements of a Foundation for Authenticating a Document.

1. The witness has personal knowledge of the business or military’s filing or record system;

2. The witness removed the record in question from a certain file;

3. It was a proper file;

4. The witness recognizes the exhibit as the record he or she removed from the files; and

5. The witness specifies the basis on which he or she recognizes the exhibit.
B. Know the Elements of a Foundation for a Self-Authenticating Document.

1. A document that purports to be a copy of an official record;

2. A certificate attached to the copy (the certificate must state that the signatory is the custodian of official records and that the document is a true and accurate copy of an original, official record);

3. A certificate that bears a presumptively authentic signature or seal.
C. Know the Elements of a Hearsay Foundation for a Business Record.

1. The report was prepared by a person having a relationship with the agency preparing the report;

2. The person had a duty to report the information;  

3. The person had personal knowledge of the facts or events reported;

4. The business report was prepared contemporaneously with the events;

5. It was a routine practice of the business to prepare such reports;

6. The report was reduced to written form; and

7. The report was made in the regular course of business.
VIII. 
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DRUG CHEMISTRY DIVISION:
Submitter Case Number: 0021-97-CID455 ‘
USACIL-CONUS Referral Number: 97-CID151-1234

Suspect(s):  JONES, Frank R.

EXHIBITS: |

Exhibit 1 - Clear plastic baggie in heat sealed pouch containing brown powder substance.
(Item 1, V# 144-97) ;

FINDINGS:

' Examination of the powder contents of Exhibit 1 revealed the presence of heroin. Heroin is
controlled by Schedule I of the Controlled Substances Act

Amount (m grams):
1 0.58 0.03 055

"
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Forensic Chemist





[image: image6.png]For use of this form see AR 19045 and AR lSS-S.ﬁuwwwnllsum

EVIDENCE/PROPERTY CUSTODY DOCUMENT

MPRICID SEQUENCE NUMBER
0021-97-CID455

CRD REPORT/CID ROI NUMBER

Crimingl lovestigation Command
RECEIVING ACTMVITY LOCATION ,
USACIDC . FORT KNIGHT
NAME, GRADE AND TITLE OF PERSON FROM WHOM RECEIVED ADDRESS Uincke Zip Codhl ,
CXT owen A Company, 1/44 Infantry, 21st Infantry Division
[ Jomer Fort Knight
LOCATION FROM WHERE OBTAINED REASON OBTAINED TIMEJDATE OBTAINED
Rec'd from the right hand of SGT Frank Jones Evidence 2250/15 July 1997
ITEM nsscmﬁnnn OF ARTICLES
NO. m‘m_m ; finclude moda, sarial number, condition and wwswal marks or seratehes) -
1 1 Baggie of small quantity of suspected heroin, r, brown in color. Placed in heat seal bag and
Marked for ID: SMC, 2250 15 July 97. //I///////I//LAST ITEML./NTHTTTHTTTTT
; CHAIN OF CUSTODY
_ITEM : ‘ PURPOSE OF CHANGE
N0, DATE RELEASED BY RECENED BY OF CUSTOOY
SIGNATURE SIGNATORE ‘
|~ SM Refused to Sign e Evaluation as Evidence
1 15 Jul 97 ["RANE; GRAGE OR THLE 'NAME, GRADE OR i = ‘
SGT Frank Jones 1 SA Sam Bond
SIGNATURE - D ’ smm\runs
| | S 2ed— | ééﬁ s Released to Evidence
1 15 Jul 97 [WAWE GRADE OR THLE NAME GRADEORTITEE Custodian
SA Sam Bond ~ SARoyBean
SIGNATURE - SIGNATURE
- ‘4{% é'éov— __ Registered Mail Forwared to
1 16 Jul 97 ["NAWE, cRADEOR TITEE =~ "NAME, GRADE OR TITLE USACIL-CONUS for
‘SA Roy Bean ' - #987654 examination
SIGNATORE SIGNATURE i 7
| Registered Mail | Ao Sweom— | Received at USACIL-
1 18 Jul 97 ["NA%E GRADE OR TITLE | NAME, GRADEORTHLE CONUS for
#987654 Paulme A. Gooch GS-09 examination
SIGNATURE T SIGNATURE - 4
R ~ ‘c Examination .
1 22 Jul 97 | "NAME, GRADE OR TITLE WAWE, GRADE OR TILE 7 ) '
k ‘ Pauline A. Gooch, GS-09 SA Joh_q ?gnny, Drug Chem Div.
DA FORM 4137, 1 JUL 76 ' B DA UM 137, g T L , Socms usareE VL0
28 569 75 Which e Dbsolets . ~ LOCATION NUMBER





[image: image7.png]L CHAIN OF CUSTODY (Contived
TEM DATE : ; RELEASED BY RECEVED BY ; PURPOSE OF CHANGE
NO. ‘ . R | orcusrooy
SGNATURE _ | SIGNATURE . B
‘T:Ew-, SR mﬂR\A—mﬁ"é‘ﬂ#’ﬁ— Examination Complete
1 22 Jul 97 [ "WaANE, GRADE OR TITLE ' NAME, GRADE OR TITLE , j
SA John Penny, Drug Chem Div. |  Pauline A. Gooch, GS-09
SIGNATURE SIGNATURE -
T é‘z AT ~ Registered Mail | Returned to Submitter
1 | 24 Jul 97 [Nawe cRADE oRTLE | WAME, GRADE OR TITLE » :
Pauline A. Gooch, GS-09 SR #456789 N ‘ !
— SIGNATURE g SIGNATURE _
| - Registered Mail , \A»aéé/k ~— Received by Evidence
1 26 Jul 97 [WAMEGRADEGRTITE. | NAWE GRADEOR Custodian
' #456789 S SA Roy Bean, Evid. Custodlan
SIGNATURE. -
, &V_ | ke Pl Released to SJA-TC
1 [trial] —ms.'s'm"_ﬁ/zm NAME, GRADE OR TITLE for court. Sealed Bag
SA Roy Bean, Evid. Custodian |  Ludlow B. Porch, MAJ, JA opened for court.
SIGNATURE ' “SIGNATURE
NAME, GRADE OR TITLE , NAME, GRADE OR TITLE
SIGNATURE ' "SIGNATURE
[ NAME, GRADE OR TITLE - NAME, GRADE OR TITLE
SIGNATURE SIGNATURE
NAME, GRADE OR TITLE | NAME, GRADE OR TITLE
SIGNATURE | SIGRATURE
NAME, GRADE OR TITLE NAME, GRADE OR TITLE
FINAL DISPOSAL ACTION

RELEASE TO OWNER OR OTHER - Vamelinit

DESTROY
OTHER /Specity)
FINAL DISPOSAL AUTHORITY
ITEMIS) ON THIS DOCUMENT, PERTAINING TO THE INVESTIGATION INOLYING
" (Brade)

. ; S {1S) {ARE) NO LONGER ‘
REQUIRED AS EVIDENCE AND MAY BE DISPOSED OF AS INDICATED ABOVE. W articlos) st be rtained, 6o not sign, but explain i separate
comespondence.) R ) . ’

(TypedPriated Name, Grade, Titk] . T T Sipnatary ’ » . ~atel

‘ WITNESS T0 DESTRUCTION OF EVIDENCE
THE ARTICLE(S) LISTED AT ITEM NUMBERIS) - : . (WAS) (WERE) DESTROYED BY THE EVIDENCE
CUSTODIAN, IN MY PRESENCE, ON THE DATE INDICATED ABOVE. . : :

USAPPG V1.00




FOUNDATIONS:  business records

SAMPLE SOLUTIONs


[image: image8.wmf]
Drill:  Chain of Custody
Q.
As the evidence custodian, did you receive the bag of heroin in this case?

A.
Yes.

Q.
From whom?
A.
Agent Bond.

Q.
When?
A.
On 15 July, the night of the drug bust.

Q.
Did you make a record when you received the evidence?

A.
Yes.

Q.
What did you do with it after you received it?

A.
I placed it in the evidence room.

Q.
Who has access to that room?

A.
I do.  It's locked when I'm not there.  Everyone has to sign out evidence from me if they want to take it from the evidence room.

Q.
Did you at some point send the evidence to the CID Crime Lab at Fort Gillem?

A.
Yes, I did.

Q.
How did you send it to the lab?

A.
I sent it by registered mail.

Q.
Did you make a record when you sent the drugs to the laboratory?

A.
Yes.

Q.
Did you later receive the evidence back from the lab?
A.
Yes.

Q.
Did you record that as well?

A.
Yes.

Q.
Did you record all of this information regarding the movement of the evidence on the 
same document?
A.
Yes.

Q.
What is that document?

A.
It’s a DA Form 4137, an evidence/property document or a chain-of-custody document.

Q.
What's the purpose of this form?

A.
To track a piece of evidence as it goes from one person or one office to the next.

Q.
Is such a form used for every piece of evidence processed by CID?

A.
Yes.

Q.
I'm handing you Prosecution Exhibit 10 for Identification.  What is that?

A.
It's DA Form 4137, the chain-of-custody document for the heroin.

Q.
Does your name appear on this document?

A.
Yes.

Q.
Where does it appear the first time?

A.
The first time it appears is in the right column on the first line, under the "received by" 
column.

Q.
Is that your name and signature?

A.
Yes, it is.

Q.
Did you enter your name and signature when you received the evidence from Agent Bond?

A.
Yes, I did.

Q.
Is that the normal procedure -- to make the entry each time the evidence is transferred?

A.
Yes, it is.

Q.
What is the entry to the left of yours?

A.
It's the name and signature of Agent Bond.

Q.
What do these two entries mean?

A.
They mean that Agent Bond handed the suspected heroin to me on the fifteenth of July.

Q.
You mentioned that you later sent the evidence to the laboratory.  Is that reflected on the form?

A.
Yes, it is.

Q.
Please explain.

A.
Notice on the next line I placed the evidence in the evidence room.  Then you see the entry with my name showing it was shipped by registered mail with the registered mail number and the notation in the right column "transmitted to crime lab for examination."

Q.
And then you mentioned you later received the evidence again.  Is that reflected on this form?

A.
Yes.

Q.
Where?

A.
If you look on the back of the form, after all of the notations made at the lab, you notice that I received the evidence in registered mail and placed it in the evidence room.

Q.
Again your signature appears next to those entries.  Did you make the entries at the time?

A.
Yes.

Drill:  Lab Report
Having established a chain-of-custody, you now want to ask additional questions to link the lab report with the chain-of-custody document.

Q.
When the evidence came back from the lab with the chain-of-custody document, Prosecution Exhibit 10 for Identification, did any other documents come with it?

A.
Yes.

Q.
What other documents?

A.
A laboratory report showing the results of testing performed on the evidence.

Q.
Did that document come with a certification letter?
A.
Yes.

Q.
What letterhead appeared on that certificate?

A.
The letterhead is from the U.S. Army Criminal Investigation Laboratory.

Q.
Who signed the certificate?

A.
Mr. Simmons.

Q.
What is his position?  

A.
He’s the records custodian at the lab.

Q.
Was anything attached to the certificate signed by Mr. Simmons?
A.
Yes.

Q.
What was attached?

A.
A laboratory report showing the results of testing done on the suspected heroin.

Q.
Do you normally receive such reports in response to a request for testing of evidence?

A.
Yes.

Q.
Was the report you received on this occasion similar in format to other such reports you have received from the laboratory in the past?
A.
Yes.

Q.
Did you personally open the envelope containing the evidence, the chain-of-custody document and the report from the lab?

A.
Yes.

Q.
I'm now handing you Prosecution Exhibit 11 for Identification, a two page document.  What is it?

A.
It's the certificate from Mr. Simmons showing that the laboratory report is attached.

Q.
What does the lab report pertain to?

A.
It pertains to the bag of suspected heroin we sent to the lab.

Q.
How do you know this?

A.
Compare the specimen number noted in the top right hand corner of the chain-of-custody document.

Q.
Prosecution Exhibit 10 for Identification?

* [Counsel may want to project on an overhead, use a blowup copy or provide a copy to each panel member of the CofC.  This will depend on the complexity and importance of the evidence.  Most CofC documents are routine and not worthy of extra time or theatrics.]
A.
Yes.  Compare that specimen number on the chain-of-custody document with the specimen number mentioned in the cover letter from the lab and on the lab report that is 
attached to that letter.

Q.
On Prosecution Exhibit 11 for Identification?
A.
Yes.  They are the same, meaning it’s the same piece of evidence.

Q.
I'm withdrawing Prosecution Exhibits 10 and 11 from the witness Your Honor, the Government asks that these two exhibits be admitted into evidence as Prosecution Exhibits 10 and 11.

MJ.
Defense, any objection?

DC.
Yes, Your Honor.  I object on the ground that there has been insufficient authentication of the lab report.  No sponsoring witness from the lab has verified the authenticity of this lab report.

MJ.
Trial Counsel?

TC.
Your Honor, testimony from a lab expert is unnecessary.  The law generally presumes that public officials have properly performed their duties and that their purported signatures and seals are presumed genuine.  This lab report is authenticated through the evidence custodian and under MRE 902(4a) by the attesting certificate attached to the document which indicates that the report is a true and accurate copy.  

MJ.
Objection overruled.  Prosecution Exhibit 10 for ID is admitted as P.E. 10.

TC.
Your Honor, at this point I would like to hand prosecution exhibits 10 and 11 to the court members and inform them of the results of the test on the heroin.

MJ.
Go ahead.

TC.
Please note that the lab report states that the substance in the CID evidence pouch 
numbered 96-CID4445503 tested by the laboratory was heroin.

* [Counsel must remember that the self-authenticating certificate is essential to allow admission of this lab report.  They must pay close attention to the content of the certificate and in some cases prepare the certificate themselves to ensure its accuracy.  Counsel must ensure that the attesting certificate for such a lab report will contain language that satisfies authentication requirements 902(4a) and hearsay requirements, 803(6).  Such language is provided in the student handouts.]
* [The foundations for documents such as an Article 15, DA Form 2A and 2-1 are satisfied just like the lab report.  Counsel must ensure the attesting certificates satisfy the foundational requirements.]
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