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Module 3

Develop the Skill:

Foundations
Bad Checks





FOUNDATIONS:  bad check

supervisor’s GUIDE

I. 



SKILL OVERVIEW.

A. Goals.  This exercise develops counsel’s ability to lay the proper foundation for a bad check, a frequently encountered example of documentary evidence.  The foundation for this kind of real evidence is simple and should become second nature to all counsel.  Lead a discussion of the law and practice pointers and then conduct the suggested drills.  Consider using examples of good and bad techniques from recent records of trial throughout the training.

B. Training Overview.  Training can be conducted by the supervisor with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.

II. 



the law.

A. The Authentication Requirement.  

· The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.  MRE 901.  In the case of a check, this means showing that the check was written by the accused, cashed by the financial institution, and returned for lack of sufficient funds.

· Typically, a bad check is authenticated by two witnesses and a document.  

· The first witness usually is the cashier from the store or bank where the accused cashed the check.  

· The cashier need not be the one who cashed the check and need not recognize the accused, although these conditions are ideal.  

· The cashier only needs to testify as to where and when the check was cashed and what the accused received for cashing the check.  The cashier can do this by explaining the procedure for cashing checks and examining the markings on the check.

· The second witness is the custodian of the accused’s check.  

· The custodian is the person to whom the check was sent once it was dishonored.  For checks cashed at the post exchange, the person probably will be the installation check control officer, but it may also be a representative from the accused’s bank.

· The custodian can establish that the check was returned for insufficient funds by explaining the check return procedures and the dishonor stamp on the check.

· The insufficient funds stamps are admissible as an exception to the hearsay rule because they are a record of a regularly conducted activity.  MRE 803(6).

· To establish the meaning of an insufficient funds stamp on a check, ask the judge to take judicial notice of U.C.C. ( 3-510(b) (1977) (providing that a bank’s dishonor stamp on a check is admissible as a business records exception to the hearsay requirement and creates a presumption of dishonor.)  United States v. Dababneh, 28 M.J. 929 (N.M.C.M.R. 1989); United States v. Dean, 13 M.J. 676 (A.F.C.M.R. 1982).

· The document is the original canceled check.  If the original is not available, a photocopy may be an acceptable substitute.

· The sufficiency of the authenticating evidence is a question of fact for the military judge under MRE 104(a).  In addition to the authentication requirement, the proponent of demonstrative evidence must be prepared to respond to objections based upon relevance, confusion or unfair prejudice, and hearsay.  

B. Elements of the Foundation.
1. The canceled check, bearing the accused’s signature, is marked “dishonored for insufficient funds” or words to that effect.

2. The cashier is familiar with the procedures for cashing checks at the bank or merchant where the accused cashed the check in question.

3. The cashier establishes where the check was cashed and what the accused received in return. 

4. The custodian was sent the check once it was dishonored.

5. The custodian establishes that the check was returned for insufficient funds and certain markings were made on the check in the normal course of business.

6. The trial counsel asks the judge to take judicial notice of U.C.C. ( 3-510(b) in conjunction with MRE 902(9) to admit the dishonor stamps as an exception to the hearsay rule.

III. 


practice pointers.

Discuss the following points with counsel.

· Stipulation.   Counsel should consider stipulating to the admissibility of the check.  More likely than not, the plausible defense in a bad check case is that the accused did not have the knowledge or intent to commit the crime, i.e., the accused did not know that his or her account had insufficient funds.  In addition to facilitating a good working relationship between counsel, a stipulation allows the parties to focus on the main issues of the case and preserves scarce legal resources.  On the other hand, defense counsel can sometimes profit from government ineptness or imprecision so they should not stipulate when there is a reasonable chance that the government will fail to lay a proper foundation for the check.

· Rebuttal evidence.   The prosecutor should have the accused’s bank records or an officer from the accused’s bank present to testify in rebuttal if the accused alleges that the check was dishonored because of a bank error.

IV. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for a bad check.

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom with all necessary props.  Start with the enclosed bad check and the facts below.

2. Role Play:  The instructor will play the roles of the witnesses (cashier and custodian) and military judge.  Designate counsel to play the roles of proponent and opponent.  Remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as military judge.

3. Execution: Having informed counsel of the elements of the foundation (provide on handout or chalkboard), counsel shall be given five minutes to prepare the foundation.  Suggest you allow counsel to go through foundation once with notes.  Have them lay foundation a second or third time, using only the foundation elements listed on the handout, chalkboard or easel.

C. Drill:  Foundation for a Bad Check.
1. The facts.  The accused, LT Minderbender, is the signatory of the enclosed check, cashed at the Fort Knight post exchange, and returned by the bank for insufficient funds.  J. Yossarian is the head cashier at the post exchange.  M. M. Major is the installation check control officer.

Sample foundation for a Bad check:  J. Yossarian, cashier.

Q.
Please state your full name, social security number, and address.

A.
J. Yossarian, 123-45-6789, Fort Knight, USA.

Q.
Please describe your job.

A.
I am the head cashier at the Fort Knight post exchange.  In addition to supervising the other cashier, I assist customers with minor financial transactions.

Q.
Does your job involve cashing customers’s checks?
A.
Yes.

Q.
What procedures does the post exchange use to cash customers’ checks?

A.
To cash a check, the post exchange requires that the customer have name, rank, home address, home telephone number, social security number, unit, and unit telephone number on the front of the check.  Also, the check must be endorsed on the back.  We require the customer to present his or her military identification card.  The name on the ID card is checked against the name on the check.  The signature on the check is compared with the signature on the ID card.  The picture on the ID card is compared to the individual cashing the check.  If the customer is in uniform, the name on the uniform is compared with the name on the check.

Q.
What does a customer receive in return when he or she cashes a check?

A.
The money for the amount the check is written, less any purchases, and a receipt.

Q.
I hand you Prosecution Exhibit 1 for Identification [hand witness the check]; do you recognize that?

A.
Yes, I do. 

Q.
Are there any markings on the check indicating it was cashed at your post exchange?

A.
Yes.

* [Note:  The endorsements and other markings on the check are admissible as an exception to the hearsay rule because they are records of a regularly conducted activity.  MRE 803(6).]

Q.
Are those markings placed on the check by your post exchange at the time of the transaction by a person with knowledge of the transaction?

A.
Yes.

Q.
Are they made and kept in the regular course of business?

A.
Yes.

Q.
Please describe what each of those markings mean.
A.
The marking reads “Fort Knight, USA.”  That means that the check was processed by our cash register at the Fort Knight post exchange.

2. Direct examination of the post exchange installation check custodian, M. M. Major.

Q.
Please state your full name, social security number, and address.
A.
M. M. Major, 987-65-4321, Fort Knight, USA. 

Q.
Please state what your job is and describe your duties.

A.
I am the installation check custodian for the Fort Knight post exchange.  I monitor the processing of checks through our facility from cashing until the checks are cleared.

Q.
Do you receive checks that have been returned for insufficient funds in the course of your duties? 

A.
Yes, I do.

Q.
What procedures are used to return these checks to you? 

A.
The bank where the customer’s check bounced sends the check back to the Fort Knight post exchange, to my attention.  

Q.
I hand you P.E. 1 for Identification [hand witness the check]; do you recognize that? 

A.
Yes.

Q.
Are there any markings on these checks indicating that they were returned to your office for insufficient funds? 

A.
Yes.

* [Note:  If DC objects to the introduction of the dishonor stamps as hearsay, TC can state that the dishonor stamps are admissible as an exception to the hearsay rule because they are a record of a regularly conducted activity.  MRE 803(6).]

Q.
Are those markings placed on the checks at the time the checks are returned by a person with knowledge of the status of the accused’s account? 

A.
Yes.

Q.
Are they made and kept in the regular course of business? 

A.
Yes.

Q.
Please describe what each of those markings means. 

A.
The dishonor stamp on the front reads “returned for insufficient funds.”  That means that the customer did not have the funds in his or her account at the drawee bank at the time the check was cashed.

TC.
Your honor, I request that you take judicial notice of U.C.C. section 3-510(b) (1977) which provides that, as a regular business practice, a bank’s dishonor stamp on a check is admissible and creates a presumption of dishonor.

*[Counsel may offer the bad check into evidence.]







Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· Memorize the foundational elements for check authentication. 
· Know where to find them when recall fails.
· Stipulate the admissibility of the bad check into evidence, if possible.
V. 


references.

A. David A. Schlueter et al., Military Evidentiary Foundations chapt. 4 (1994).

B. Thomas A. Mauet, Trial Techniques chapt. 5 (4th ed. 1996).

C. R. Peter Masterton, Proving Economic Crime:  A Guide for Prosecutors, Army Law., Apr. 1994, at 18.

D. Henry R. Richmond, Bad Check Cases:  A Primer for Trial and Defense Counsel, Army Law., Jan. 1990, at 3.

E. Timothy A. Raezer, Introducing Documentary Evidence, Army Law., Aug. 1985, at 30.

ENCLOSURES

Counsel Handout

Sample Solution

FOUNDATIONS:  Bad Checks 

counsel handout

VI. 



TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for a bad check at trial.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  MRE 803, 804, 901, and 902.

VII. 



KEYS TO SUCCESS.  

Know the Elements of a Foundation for Admission of a Bad Check.

1. The canceled check, bearing the accused’s signature, is marked “dishonored for insufficient funds” or words to that effect.
2. The cashier is familiar with the procedures for cashing checks at the place where the accused cashed the check in question.
3. The cashier establishes where the check was cashed and what the accused received in return. 
4. The custodian was sent the check once it was dishonored.
5. The custodian establishes that the check was returned for insufficient funds.
6. The trial counsel asks the judge to take judicial notice of U.C.C. ( 3-510(b) in conjunction with MRE 902(9) to admit the dishonor stamps as an exception to the hearsay rule.
VIII. 



REFERENCES FOR FURTHER STUDY.

A. David A. Schlueter et al., Military Evidentiary Foundations chapt. 4 (1994).

B. Thomas A. Mauet, Trial Techniquesy chapt. 5 (4th ed. 1996). 
C. R. Peter Masterton, Proving Economic Crime:  A Guide for Prosecutors, Army Law., April 1994, at 18.

D. Henry R. Richmond, Bad Check Cases:  A Primer for Trial and Defense Counsel, Army Law., Jan. 1990, at 3.

E. Timothy A. Raezer, Introducing Documentary Evidence, Army Law., Aug. 1985, at 30.

ENCLOSURE

Bad Check
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FOUNDATIONS:  bad checks

SAMPLE SOLUTION
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Direct examination of the cashier
Q.
Please state your full name, social security number, and address.

A.
J. Yossarian, 123-45-6789, Fort Knight, USA.

Q.
Please describe your job.

A.
I am the head cashier at the Fort Knight post exchange.  In addition to supervising my other cashier, I assist customers with minor financial transactions.

Q.
Does your job involve cashing customers’s checks?
A.
Yes.

Q.
What procedures does the post exchange use to cash customers’s checks?

A.
To cash a check, the post exchange requires that the customer have name, rank, home address, home telephone number, social security number, unit, and unit telephone number on the front of the check.  Also, the check must be endorsed on the back.  We require the customer to present his or her military identification card.  The name on the ID card is checked against the name on the check.  The signature on the check is compared with the signature on the ID card.  The picture on the ID card is compared to the individual cashing the check.  If the customer is in uniform, the name on the uniform is compared with the name on the check.

Q.
What does a customer receive in return when he or she cashes a check?

A.
The money for the amount the check is written, less any purchases, and a receipt.

Q.
I hand you Prosecution Exhibit 1 for Identification [hand witness the check]; do you recognize that?

A.
Yes, I do. 

Q.
Are there any markings on the check indicating it was cashed at your post exchange?

A.
Yes.

* [Note:  The endorsements and other markings on the check are admissible as an exception to the hearsay rule because they are records of a regularly conducted activity.  MRE 803(6).]

Q.
Are those markings placed on the check by your post exchange at the time of the transaction by a person with knowledge of the transaction?

A.
Yes.

Q.
Are they made and kept in the regular course of business?

A.
Yes.

Q.
Please describe what each of those markings mean.
A.
The marking reads “Fort Knight, USA.”  That means that the check was processed by our cash register at the Fort Knight post exchange.

Direct examination of the post exchange installation check custodian

Q.
Please state your full name, social security number, and address.
A.
M. M. Major, 987-65-4321, Fort Knight, USA. 

Q.
Please state what your job is and describe your duties.

A.
I am the installation check custodian for the Fort Knight post exchange.  I monitor the 
processing of checks through our facility from cashing until the checks are cleared.

Q.
Do you receive checks that have been returned for insufficient funds in the course of your duties? 

A.
Yes, I do.

Q.
What procedures are used to return these checks to you? 

A.
The bank where the customer’s check bounced sends the check back to the Fort Knight 
post exchange, to my attention.  

Q.
I hand you P.E. 1 for Identification [hand witness the check]; do 
you recognize that? 

A.
Yes.

Q.
Are there any markings on these checks indicating that they were returned to your office for insufficient funds? 

A.
Yes.

* [Note:  If DC objects to the introduction of the dishonor stamps as hearsay, TC can state that the dishonor stamps are admissible as an exception to the hearsay rule because they are a record of a regularly conducted activity.  MRE 803(6).]

Q.
Are those markings placed on the checks at the time the checks are returned by a person with knowledge of the status of the accused’s account? 

A.
Yes.

Q.
Are they made and kept in the regular course of business? 

A.
Yes.

Q.
Please describe what each of those markings means. 

A.
The dishonor stamp on the front reads “returned for insufficient funds.”  That means that the customer did not have the funds in his or her account at the drawee bank at the time the check was cashed.

TC.
Your honor, I request that you take judicial notice of U.C.C. section 3-510(b) (1977) 
which provides that, as a regular business practice, a bank’s dishonor stamp on a check is admissible and creates a presumption of dishonor.

* [Counsel may offer the bad check into evidence.]
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