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I. 



SKILL OVERVIEW.

A. Goals.  When a witness’s memory fails - whether due to stress, fatigue, discomfort or forgetfulness - counsel can attempt to refresh the witness’s recollection.  This exercise develops counsel’s ability to lay the proper foundations to refresh a witness’s memory and, if necessary, introduce a previous record of a fact recorded by the witness. Instructors should first lead a discussion of the law, review practice pointers and then conduct the suggested drills.

B. Training Overview.  This training module requires at least three participants:  one supervisor and two counsel.  The training is divided into four steps: (1) an instruction period; (2) counsel preparation time; (3) a practical exercise and critique; and (4) a sample solution review.  It takes one hour to complete this training module.  There are two scenarios that serve as training vehicles, one for refreshing memory and one for past recollection recorded.

II. 



the law.

A. Refreshing a witness’s memory.  

· The forgetful witness is a common feature of courts-martial practice.  When faced with a witness who cannot recall a particular fact, counsel can try to refresh her memory by referring to a writing, document or other aid.  There are few, if any, limitations on the means counsel can use to refresh a witness’s recollection.   Some common aids include letters, objects, documents, magazines, newspaper clippings, income tax returns, smells, police reports, notes, photographs, prior Article 32 testimony, and tape recordings. 

B. Elements of the foundation.  The following elements establish the foundation for refreshing the recollection of a witness.

1. Witness states she cannot recall a fact or event;

2. Witness states that a particular writing or other aid could help jog her memory; 

3. Witness is given the writing to read or view silently to herself;

4. Witness returns the writing to counsel;

5. Witness states that the writing has refreshed her memory; and

6. Witness testifies to the fact or event, without further aid of the writing.

C. Sample foundation. 

Q.
Agent Edwards, what was the address of the house where you first encountered the accused on the date of his apprehension?

A.
I can’t remember.  I know it was in the village of Hoenecken, but I can’t remember anything more specific.

Q.
Is there anything you could review which would help you remember?
A.
Yes.  I made a report shortly after the apprehension.

Q.
Agent Edwards, I’m handing you what has been marked as Prosecution Exhibit 5 for Identification, a copy of which I am handing to the defense.  What is it?

A.
It’s a copy of the report I made regarding this case.

Q.
Please read it over silently to yourself. 

(pause)

Q.
I have retrieved Prosecution Exhibit 5 for Identification from the witness.  Agent Edwards, does that refresh your memory?
A.
Yes.

Q.
What is the address of the house where you first encountered the accused on the day of his apprehension?
A. 
It was #3a Lerchenstrasse in the village of Hoenecken.

Recorded recollection.

· Notwithstanding attempts to refresh a witness’s memory, that witness may still be unable to independently remember a particular fact about which he has been called to testify.  When there has been some sort of written record of that fact or event, the writing may qualify as an exception to the hearsay rule and be introduced into evidence as past recollection recorded and considered as substantive proof by the fact-finder.  MRE 803(5). 

· Elements of the Foundation.  The following elements establish the foundation for introducing evidence of a past recorded fact as an exception to the hearsay rule for a witness’s present recall of that fact. 
1. Witness cannot remember a fact or event on the stand;

2. Witness had firsthand knowledge at one time;

3. That knowledge is reflected in a memorandum or record made at or near the time the fact or event occurred;

4. Record was accurate and complete when made;

5. Record is in same condition now as when made; and

6. Witness still cannot completely and accurately recall the fact or event even after reviewing the record.

D. Sample Foundation.

Q.
PFC Simpson, did you see the automobile as it sped away?

A.
I was on the ground, but I looked up and saw the license plate.

Q.
What was the tag number?
A.
I don’t recall.  I know it was a Missouri tag, but I can’t remember the numbers.

Q.
Is there anything that would help you to recall?
A.
Yes, I thought the number would be important so I scribbled it down a few minutes later when I found some paper.

NOTE:  At this point, you would lay the same foundation you would to refresh recollection under MRE 612.

Q.
I’m handing you what’s been marked as Defense Exhibit D for Identification, a copy of which I have provided the government.  What is it?
A.
It’s the note I made of the license number. 

Q.
Please take a moment to read it over.

(pause)

Q.
I’m retrieving Defense Exhibit D for Identification from the witness.  Now, PFC Simpson, please tell the panel the number of the license plate.
A.
Sir, I know it’s going to sound strange, but I still can’t remember.

Q.
PFC Simpson, think again about Defense Exhibit D for Identification,  When did you write this note?

A.
About 10 minutes after the car sped away with the guys who stole my wallet.

Q.
Are you sure it is accurate?
A.
Yes. I kept repeating the license number to myself until I had a pencil and paper.

Q.
I’m handing you again Defense Exhibit D for Identification.  Your honor, I ask the court’s permission for PFC Simpson to testify from past recollection recorded using Defense Exhibit D for Identification.
MJ.
Objection?

TC.
None.

MJ.
The witness may testify.

Q.
Tell the members the numbers on the license plate.

A.
It was a Missouri plate with the number TGV 8765.

DC.
Your honor, the defense offers Defense Exhibit D for Identification into evidence as Defense Exhibit D and asks that it be published to the members. 

TC.
The government objects your honor.  The evidence is the witness’s testimony, not the actual exhibit.

MJ.
Agreed.  The exhibit will not be published.

III. 


practice pointers.

A. Present Memory Refreshed.

· You must explain the elements of the foundation for recorded recollection to your witness before trial.   Rehearse with them before trial and make sure they know that there is nothing wrong with failing to remember and reading a piece of paper on the stand to refresh their memory.

· Decide which cue words to use to prompt the witness.  For example: “Do you recall anything else?”; “Not that I remember.”  “Would anything help you to refresh your recollection?”  “Yes.”  “What is that?”

· Don’t be afraid to use this technique.  It’s not sneaky or under-handed.  It’s a legitimate advocacy tool and especially appropriate for witnesses testifying about technical data, easy-to-forget matters such as dates, license plates, serial numbers and nanogram levels, or for young or nervous witnesses.

· Be exact about the procedure.  Be sure to withdraw the document so the witness testifies from memory (albeit his refreshed memory) and not from the piece of paper.  Distinguish the use of a document to refresh memory from use of the document as a substitute for testimony, which will require an exception to the hearsay rules.   When you are refreshing memory, the testimony, not the document, is the evidence; but you still mark the document as an exhibit and it becomes part of the record although it is not admitted into evidence.

· Show a copy of the document you use to refresh the witness’s memory to opposing counsel.  More importantly, opposing counsel can introduce into evidence the portions your witness relies upon.  You must ensure that it does not contain embarrassing or unhelpful information to your case.  Don’t be sneaky and use an excerpt from a document if the full document will harm your case.

· Mask the document so that irrelevant or privileged information cannot be read.  The rule requires the military judge to redact irrelevant or privileged information.  Have a masked copy and an original ready for inspection.

· When you are on the other side,  always take the time to read the entire document.  Be sure to object if it sounds unduly suggestive or prompts the witness in a way you think the panel ought to know.  If you are given the opportunity to be present during an out-of-court witness refreshment, do not decline and go to lunch.  You never know what you might learn.

· Finally, even though the writing is read into evidence, it is not taken back with the panel members into deliberations unless offered by the adverse party. 

B. Past Recollection Recorded.

· Why it’s hearsay:  You are offering an out-of-court statement (the contents of the contemporaneous writing) as evidence for the truth of its contents.

· Why it’s admissible:  It carries circumstantial guarantees of trustworthiness because it was made at or near the time of the incident.

· The writing itself need not be made by the testifying witness.  It suffices if the witness adopted the record, if made at or near the time of the event, and the witness testifies, the record accurately reflects the facts. 

· It will look better to the fact-finder if your witness can testify from his present memory.  If the witness cannot remember, first try to refresh his memory according to MRE 612.  If the witness still cannot remember, then lay the foundation for past recollection recorded.

· Though the witness may read from the document, the evidence is testimonial – the oral statement of the witness - not documentary.  The writing itself should not be admitted into evidence unless offered by the opposing counsel.

· Remember, the document need not be formal –it can be a scrap of paper on which the witness scribbled a telephone number.  However, opposing counsel can raise some skepticism about its authenticity, depending on the witness’s veracity.

IV. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for refreshing memory.

3. Lay a proper foundation for past recollection recorded.

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom with all necessary props.  

2. Role Play:  The supervisor will play the roles of witness and military judge.  Designate counsel to play the roles of proponent and opponent.  Remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel to act as military judge.

3. Execution:  Inform counsel of the elements of the foundation (provide on handout or chalkboard).  Give counsel five minutes to prepare.  Counsel should go through the foundation once with notes.  They should then lay the foundation again, using only the foundational elements listed on the handout, chalkboard or easel.  

a. Refreshing Memory.  Give counsel the basic facts of the case.  PFC Smidly has been accused of child molestation.  SGT Two Loose Latrek is the witness.  He is a military police officer who recovered several items from the accused’s house - to include tapes, magazines, articles of clothing, shoes, linen, and cards and letters addressed to his step-daughter.  The offense occurred 13 months ago and Latrek failed to review his case file before testifying.  When questioned by counsel, he forgets what items were seized.  Latrek previously catalogued the items seized from the house on a DA Form 4137 Evidence/Property Custody Document.

b. Past Recollection Recorded.  Give counsel the basic facts of the case.  Johnson is an undercover officer with the installation drug suppression team.  On 2 August, he sets out on a controlled buy using pre-recorded funds.  Before the buy, he writes the serial numbers of five $20 bills on a piece of paper, dates and initials, and places it in his wallet.  He then conducts a buy-bust with the accused, PFC Doper.  At trial, counsel asks about the serial numbers.  Despite reviewing the paper, Johnson still cannot recite them from memory. 

C. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· Witnesses will forget essential facts because they are often nervous and unfamiliar with the surroundings.

· Memorize the foundational elements for refreshing memory and past recollection recorded.

· Know where to find them when recall fails.

· Any document can be used to refresh memory - it need not be prepared by the witness.  By contrast, past recollection recorded must be made or adopted by the witness when the matter is fresh in the witness’s memory. 

· Documents used merely to refresh memory aren’t admitted into evidence.  Documents qualifying as past recollection recorded may be admitted but are only read to the trier of fact unless offered by the adverse party. 

· Plan, prepare and practice with each witness.

V. 
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VI. 
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TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  You will master the technique of laying foundations for refreshing memory and past recollection recorded.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross-examination, and objections.  Review MRE 803(5).

VII. 
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KEYS TO SUCCESS.  

A. Steps for refreshing recollection must begin with a cue, such as “Can you remember?” or “Would anything help you to remember?”  Whatever you choose, your witness must know its significance.  Raise and discuss this point during pretrial preparation.

B. Know the elements of a foundation for refreshing memory and past recollection recorded.

1. Refreshing memory.
a. Establish witness memory is exhausted concerning specific fact or event;

b. Determine memory might be refreshed by reference to a particular writing or object;

c. Give witness writing or object to read or view silently;

d. Ask witness if item has refreshed her memory;

e. Retrieve writing; and 

f. Ask witness to testify to the fact or event, without further aid of the item.

2. Past recollection recorded. 

a. Witness has insufficient recollection of a fact or event;

b. Witness had firsthand knowledge at one time;

c. Knowledge is reflected in a memorandum or record made at or near the time the event occurred;

d. Copy of record given for inspection by opposing counsel;

e. Record was accurate and complete when made;

f. Record is in same condition now as when made;

g. Witness still cannot completely and accurately recall the fact or event even after reviewing the record; and

h. Fact read into the record.

VIII. 
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A. David A. Schlueter et al., Military Evidentiary Foundations (1994).

B. Thomas A. Mauet, Trial Techniques (4th ed. 1996). 
C. David Binder, Hearsay Handbook (3rd ed. 1993).

FOUNDATIONS:

refreshing memory and past recollection recorded

SAMPLE SOLUTIONs


[image: image4.wmf]
Refreshing Memory
Q.
SGT Latrek, do you recall what you removed from the accused’s house?

A.
Well, not really, it has been almost a year since the apprehension and I forgot to review 
my notes before testifying today.

Q.
Would anything help you to refresh your memory (CUE PHRASE)?

A.
Yes.  I filled out a DA Form 4137 the day we searched the house.

Q.
What is DA Form 4137?

A.
Yes, Sir.  It’s an Evidence and Property Control Document we fill out each time we take anything from the scene of a crime.

Q.
SGT Latrek, I’m handing you what’s been marked as Prosecution Exhibit 7 for Identification, a copy of which I provided the defense.  Do you know what it is?

A.
Yes.  This is the 4137 I filled out the day we searched the house.

Q.
Please look over Prosecution Exhibit 7 for Identification and read it to yourself.  (pause)  I’ve retrieved Prosecution Exhibit 7 for Identification.

Q.
Did Prosecution Exhibit 7 for Identification help you refresh your memory?
A. 
Yes.  I remember now.   We took several pornographic videotapes from the accused’s bedroom, dozens of  books and magazines from his garage  - all dealing with child prostitution, some blue jeans from his closet which his step-daughter told us he wore the last time she was molested, two cartons of cards and letters written by the accused and addressed to his step-daughter  - every single one was sexually explicit, and finally, the bed sheets from the victim’s bedroom.

Past Recollection Recorded
Q.
Officer Johnson, what were the serial numbers of the bills you used to buy the cocaine from the accused?
A.
I don’t remember. 

Q.
Would anything help you refresh your recollection?
A.
Well, I did write down the numbers of the bills I used before going out on the buy.

Q.
Officer Johnson, I am handing you what’s been marked as Defense Exhibit F for Identification.  Do you recognize it?

A.
Yes.  It’s the note I wrote with serial numbers of the bills I used that night.

Q.
Please read it silently to yourself.  

(Pause)

Q.
I’ve retrieved Defense Exhibit D for Identification.  Officer Johnson, can you now tell us what the serial numbers of the bills were?

A.
Sorry.  I still can’t recall without referring to my piece of paper.

Q.
With regard to that piece of paper, Defense Exhibit F for Identification, when did you write it? 

A.
About five minutes before I went out on the buy.

Q.
Are you sure it is accurate?

A.
Yes.  I was looking at the numbers as I was writing them down and I checked them against each other twice just to make sure.  Then I put the date of the buy and initialed on the top right hand corner.

Q.
Is it in substantially the same condition now as when it was made?

A.
Yes, exactly.  I saw no alterations.

Q.
Officer Johnson, I’m returning Defense Exhibit F for Identification to you.  Your honor, I  ask the court’s permission for Officer Johnson to testify about the serial numbers using Defense Exhibit F for Identification.

TC.
Objection.

MJ.
Hold on defense.  Trial counsel, did I hear you right.  Did you just object?

TC.
Yes, your honor.

MJ.
Basis?

TC.
Uh, hearsay, your honor?

MJ.
Objection overruled, the defense has laid more than an adequate foundation for Defense Exhibit F for Identification to be considered as past recollection recorded under Military Rule of Evidence 803(5).  The witness may testify.

Q.
Officer Johnson, what were the serial numbers of the bills you used to allegedly purchase cocaine from my client?

A.
A34592894A, B04294323D, A376406271H, E08006469D, and E47996370C. 

Q.
Officer Johnson, were any of those bills found in my client’s possession?
A.
No sir, but if you let me explain….

DC.
Thank you, Officer Johnson, no need.  You testified you used certain pre-recorded bills to purchase the cocaine.  You also testified the seller was out of your sight for less than three seconds.  Yet, none of those bills were found on my client.  As I said in my opening statement, you apprehended the wrong man.  No further questions.  

TC.
Objection, your honor.  Counsel is testifying.

MJ.  
No lie.
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