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I. 



SKILL OVERVIEW.

A. Goals.  This exercise develops counsel’s ability to lay the proper foundation for a diagram.  The foundation for this kind of demonstrative evidence is simple and should become second nature to all counsel.  Lead a discussion of the law and practice pointers and then conduct the suggested drills.  Consider using examples of good and bad techniques from recent records of trial throughout the training.

B. Training Overview.  Training can be conducted by the supervisor with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.

II. 



the law.

A. The Authentication Requirement.  

· “The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.”  MRE 901.

· Typically, a diagram is authenticated by a witness with personal knowledge of the scene, who testifies that the diagram is a “fair and accurate” depiction of the scene.  Counsel must ensure that the witness explains labels and other markings on the diagram.

· The sufficiency of the authenticating evidence is a question of fact for the military judge under MRE 104(a).  In addition to the authentication requirement, the proponent of demonstrative evidence must be prepared to respond to objections based upon relevance, confusion or unfair prejudice, and hearsay.  

· To authenticate a diagram, counsel must show it to the sponsoring witness, give him the opportunity to examine it, and ask the witness if it is a “fair and accurate” depiction.  Except when exact distances are crucial, the diagram need not be to scale.  The lack of exact scale may be pointed out on either direct or cross-examination.  If the diagram is drawn to scale, that should be stated on the record and the scale shown clearly on the diagram.

B. Elements of the Foundation.
1. The diagram depicts a certain area or object.

2. The witness is familiar with that area or object.

3. The witness explains the basis for his knowledge of the area or object.

4. The witness affirms the accuracy of the diagram.

III. 


practice pointers.

While the foundation for a diagram is relatively easy to establish, the effectiveness of the diagram as a persuasive tool depends on how well it is prepared and presented in court.  Discuss the following points with counsel.

· Use only the highest quality computer-generated graphics.  Panel members are accustomed to the graphic presentation of information.  Every OPLAN briefing includes operational graphics.  The routine use of computer-generated products has created high expectations for all graphic products among military professionals.  Counsel must meet or exceed those expectations to be effective in court.  A shabby diagram will be interpreted as an indication of a shabby case or investigation.  Remember that a powerful diagram will continue selling your case even during deliberations.  

· A large diagram with easel is better than an overhead projector.  Generally, a large, easel-mounted foam board diagram is superior to other methods of presentation, such as an overhead projector.  It is easier from a stage management perspective and it will dominate the deliberation room in a way that an overhead slide or facsimile cannot.  Ensure that the diagram is large enough for the panel to see the detail without straining.  Test it in the courtroom with someone unfamiliar with the case.  If acetate is used, use non-glossy type to reduce glare.

· Prepare the diagram with the witness.  Make sure that the sponsoring witness has complete confidence in the accuracy of the diagram.  Resolve any questions about the diagram with the witness before trial.

· Practice stage management before trial.  Obtain a good lightweight easel and adjust it in advance.  Make sure that the diagram is positioned so that the panel can clearly see it.  Determine whether the witness needs to dismount the stand to point at the diagram.  Rehearse necessary movements with the witness. 

· As a general rule, mark, annotate, and label the diagram with the witness before trial.  It is usually better to have the witness mark the diagram before trial showing the locations of evidence or people that will be included in his testimony.  Such annotations can then be incorporated into the computer graphics before final production of the exhibit.  Marking a diagram in court as the witness testifies can be awkward, sloppy, and time-consuming.  Under pressure, the witness may equivocate or make mistakes.  You want a smooth, clear presentation of the evidence.  There are exceptions to the rule, however.  If you want to show progression or movement, there may be an advantage in having some markings made during testimony.  Another advantage of in-court marking is the spontaneity of the act and its inherent tendency to hold the panel’s interest and enhance the witness’s credibility.  Always seek the opinion of other counsel and those unfamiliar with the case before deciding which way to go.

· Tell the judge before trial what you plan to do.  Judges hate surprises.  If you tell the judge what you plan to do, he may give you some helpful advice about positioning and movement of the diagram.  Prior notice in the R.C.M. 802 session also gives the opposing counsel an opportunity to express any concerns about the diagram or its use.

· Get help.  Most organizations and installations have experts of some sort who can help you design, create, and display evidence.  Consider engineers, medical personnel and others with technical or design experience to help generate such evidence.  Be aware that many military “professional witnesses” (e.g., fingerprint and handwriting analysts from the CID lab) will create and carry their own demonstrative evidence.

· Tell the story twice.  Don’t forget another collateral benefit of diagrams and other demonstrative evidence: it permits you to tell a story at least two times.  First, have the witness tell the story without assistance.  Then, the witness will have the opportunity to tell the story a second time when laying the foundation for and explaining the exhibit.  You might get the story out a third time if the witness then gets to use the exhibit by moving stickers or by drawing on it.  On the other hand, consider raising an asked-and-answered objection when your opponent uses an exhibit as a pretext for needless repetition.




SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for a diagram.

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom with all necessary props.  Start with the enclosed diagram and the facts below, but also use several diagrams from old cases, if available.

2. Role Play:  The instructor will play the roles of sponsoring witness and military judge.  Designate counsel to play the roles of proponent and opponent.  Remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as military judge.

3. Execution:  Inform counsel of the elements of the foundation (provide on handout or chalkboard).  Give counsel five minutes to prepare the foundation.  Suggest you allow counsel to go through foundation once with notes.  Have them lay foundation a second or third time, time permitting, using only the foundation elements listed on the handout, chalkboard or easel.  

C. Drill:  Foundation for a Diagram.
1. The facts.  For the enclosed diagram, SGT Callahan is the witness.  He was robbed at gunpoint at an automatic teller machine (ATM) during hours of darkness.  SGT Callahan’s girlfriend witnessed the robbery while waiting for him in his car.  The ATM is marked “ATM.”  The street light is marked “Light.”  The victim’s car is marked “Car.”

2. In addition to laying the basic foundation, counsel will ask the witness to mark the exhibit indicating his position at the time of the robbery and the direction of the assailant’s approach to the ATM.  

3. Sample foundation for a Diagram.

Q.
Sergeant Callahan, WHERE did the robbery occur?
A.
At the ATM machine at the intersection of Ardennes and Bastogne in the Division area.

Q.
SGT Callahan, please direct your attention to the diagram on the easel to your left, which is marked Prosecution Exhibit ___ for Identification.  Do you recognize this diagram?

A.
Yes.

Q.
WHAT is it?

A.
It is a diagram of the area around the ATM machine where I was robbed.

Q.
HOW do you recognize it?

A.
I’ve been in the Division for three years.  I am very familiar with this area.

Q.
HOW often did you use this ATM?

A.
About once or twice a week for the last three years.

Q.
Is this diagram a fair and accurate representation of the area around the ATM?

A.
Yes, it looks good to me.

* [This completes the foundation of an unmarked diagram.  Because  this diagram is marked, it is necessary to have the witness explain the labels that have been superimposed on various objects on the diagram.]

Q.
SGT Callahan, HOW did you get to the ATM on the night of the robbery?

A.
I drove my car there.

Q.
WHERE did you park your car when you got there?

A.
By the curb on Bastogne, about ten meters from the machine.

Q.
Is the position of your parked car shown on this diagram, P.E. ___ for ID?

A.
Yes, sir, it is shown as a car with the word “Car” next to it on the diagram.

Q.
HOW is the ATM machine marked on the diagram?

A.
There is a picture of a building with the letters “ATM” next to it.  

Q.
You testified earlier that it was dark outside when you arrived at the ATM.  Was the area around the ATM also dark?
A.
No.  It was lit fairly well by the streetlight located about five meters from the ATM.

Q.
Can you please point out the location of the street lamp for the members of the court?

A.
Yes, sir.  There is a picture of a street lamp which is labeled “Light” on the diagram.

Q.
SGT Callahan, tell us what happened after you arrived at the ATM.
A.
Well, my girlfriend stayed in the car and I went to the machine to withdraw some cash.  As I was entering my PIN number, a man in a ski mask came around the side of the machine and pointed a gun at me.  He said that he would kill me if I didn’t give him all my money.

Q.
Your honor, request permission to have the witness approach the diagram.

MJ.
Go ahead.

Q.
Using the blue marker, please place an “X” where you were standing when the masked man approached you.

A.
Yes, sir.

Q.
The witness marked P.E. ___ for ID, as directed.  Now using the red marker, draw an arrow to indicate the approach used by the gunman before he robbed you.
A.
Yes, sir.

Q.
The witness marked P.E. ___ for ID with a red arrow as directed.

* [Counsel may offer the diagram into evidence at this time or any time before resting the case.  The diagram may not be further marked after it is admitted.  Opposing counsel may ask that the judge instruct the panel that the diagram is not to scale.]




Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· High-quality graphics are a must with military panels.
· Memorize the foundational elements for diagram authentication. 
· Know where to find them when recall fails.
· Plan and practice use of the diagram with the sponsoring witness.
IV. 


references.

A. David A. Schlueter et al., Military Evidentiary Foundations chapt. 4 (1994).

B. Thomas A. Mauet, Trial Techniques chapt. 5 (4th ed. 1996).

ENCLOSURES

Counsel Handout

Diagram

Sample Solution
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Counsel Handout

V. 



TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for diagrams and the effective use of diagrams at trial.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Review MRE 901.

VI. 



KEYS TO SUCCESS.  

Know the Elements of a Foundation for Admission of a Diagram.

1. The diagram depicts a certain area or object.

2. The witness is familiar with that area or object.

3. The witness explains the basis for his knowledge of the area or object.

4. The witness affirms the accuracy of the diagram.

VII. 



REFERENCES FOR FURTHER STUDY.

A. David A. Schlueter et al., Military Evidentiary Foundations chapt. 4 (1994).

B. Thomas A. Mauet, Trial Techniques chapt. 5 (4th ed. 1996).
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SAMPLE SOLUTION
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Q.
Sergeant Callahan, WHERE did the robbery occur?
A.
At the ATM machine at the intersection of Ardennes and Bastogne in the Division area.

Q.
SGT Callahan, please direct your attention to the diagram on the easel to your left, 
which is marked Prosecution Exhibit ___ for Identification.  Do you recognize this 
diagram?

A.
Yes.

Q.
WHAT is it?

A.
It is a diagram of the area around the ATM machine where I was robbed.

Q.
HOW do you recognize it?

A.
I’ve been in the Division for three years.  I am very familiar with this area.

Q.
HOW often did you use this ATM?

A.
About once or twice a week for the last three years.

Q.
Is this diagram a fair and accurate representation of the area around the ATM?

A.
Yes, it looks good to me.

* [This completes the foundation of an unmarked diagram.  Because this diagram is marked, it is necessary to have the witness explain the labels that have been superimposed on various objects on the diagram.]

Q.
SGT Callahan, HOW did you get to the ATM on the night of the 
robbery?

A.
I drove my car there.

Q.
WHERE did you park your car when you got there?

A.
By the curb on Bastogne, about ten meters from the machine.

Q.
Is the position of your parked car shown on this diagram, P.E. ___ for ID?

A.
Yes, sir, it is shown as a car with the word “car” next to it.

Q.
HOW is the ATM machine marked on the diagram?

A.
It's shown as a building with the letters “ATM” next to it.

Q.
You testified earlier that it was dark outside when you arrived at 
the ATM.  Was the 
area around the ATM also dark?
A.
No.  It was lit fairly well by the streetlight located about five meters from the ATM.

Q.
Can you please point out the location of the street lamp for the members of the court?

A.
Yes, sir.  It’s pictured as a street lamp with the word “Light” next to it.

Q.
SGT Callahan, tell us what happened after you arrived at the ATM.
A.
Well, my girlfriend stayed in the car and I went to the machine to withdraw some cash.  As I was entering my PIN number, a man in a ski mask came around the side of the machine and pointed a gun at me.  He said that he would kill me if I didn’t give him all my money.

Q.
Your honor, request permission to have the witness approach the diagram.

MJ.
Go ahead.

Q.
Using the blue marker, please place an “X” where you were standing when the masked man approached you.

A.
Yes, sir.

Q.
The witness marked P.E. ___ for ID, as directed.  Now using the 
red marker, draw an arrow to indicate the approach used by the gunman before he robbed you.
A.
Yes, sir.

Q.
The witness marked P.E. ___ for ID with a red arrow as directed.

* [Counsel may offer the diagram into evidence at this time or any time before resting the case.  The diagram may not be further marked after it is admitted.  Opposing counsel may ask that the judge instruct the panel that the diagram is not to scale.]
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