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Foundations

Fingerprints





foundations:  fingerprints

supervisor's guide

I. 



skill overview.

A. Goals.  Understand the foundational requirements for admission of fingerprint evidence.

B. Training Overview.  Training can be conducted with one or more counsel and is divided into four phases.  First, review the materials contained within this module (and the cited references, if desired), and have counsel review the counsel handout provided.  Second, instruct counsel on the law and discuss the practice pointers.  Third, engage in one or more practical exercises; after which, provide a critique.  Finally, summarize teaching points and distribute the sample solution.

II. 



The law.

A. Reliability and Admissibility.
· The reliability of fingerprint evidence to prove the identity of a person is well established.

· It is generally held that fingerprint evidence, when competent, relevant, and material, and when presented by a qualified expert, is admissible for the purposes of establishing the identity of an individual.

B. Foundation Requirements.
· The introduction of fingerprint evidence has two parts: 1) the introduction of the fingerprints found at the scene (latent prints) and the fingerprints taken from the accused  (present prints) ; and 2) the expert's opinion that the fingerprints are the accused's.  Each part has its own foundational requirements.

1. The Fingerprints.
· The witness is qualified to (lift latent) (take present) fingerprints;

· The witness did so in proper manner;

· The witness safeguarded the fingerprints (testifies to circumstances making it unlikely that substitution or tampering occurred); and

· The exhibit is the fingerprint (lifted) (taken) by the witness.

2. Expert Opinion.
[This module does not cover the foundational requirements for having the witness recognized by the military judge as an expert or the scientific validity of fingerprint evidence. (See generally Tab C, Module 5)]

· The witness observed the two sets of fingerprints (those lifted from the scene and those taken from the accused); and

· The witness has an opinion.
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practice pointers.

· Chain-of-Custody.  The individual taking the latent fingerprints from the crime scene most likely will log the fingerprint as an item of evidence, which necessitates the use of a chain-of-custody document to establish the fingerprint’s authenticity.

· You need not call every witness who touched the evidence.  The point of the chain-of-custody document is to relieve the government from calling everyone in the chain.

· Counsel should avoid becoming part of the chain-of-custody.

· Use Enlargements.  The impact of fingerprint evidence is increased tenfold when the members can see the fingerprints and join the expert in making the comparison in open court.

· Use highest quality enlargements.

· Using large diagrams on easels rather than an overhead projector eliminates problems of glare and readability.

· Before trial, practice moving and positioning the enlargements with the witness.

· Before trial, mark, annotate, and label enlargements with the witness.

· Before trial, tell the judge and opposing counsel what you plan to do.

IV. 

 
skill drills.

A. Goal:  Train counsel to employ the following skills.

1. Lay a proper foundation for the admission of the fingerprints.

2. Lay a proper foundation for the admission of an expert’s opinion concerning the fingerprints.

B. Conduct the Drills.

1. Preparation:  Conduct this training in the courtroom with a minimum of two participants—a supervisor and one counsel.  The supervisor should review the materials prior to the training and select one or more drills.

2. Role Play.  The supervisor plays the role of the witness, military judge, and evaluator.  Designate counsel to lay the foundation.  Remaining participants sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as the military judge.

3. Execution.  The training is divided into four steps: (1) a short period of instruction (15 minutes); (2) counsel preparation time (10 minutes); (3) one or more drills and critique (5-10 minutes); and, (4) a review of the sample solution (15 minutes)

C. The Drill.

1. Witness #1:  Evidence technician who took the fingerprints at the crime scene.

2. Witness #2:  Special Agent who took the accused’s fingerprints.

3. Witness #3:  Fingerprint expert.

4. Examination of the Witnesses:  Evaluate counsel’s ability to lay the proper foundations.

D. 
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· Memorize the foundational elements for the admissibility of fingerprints and expert opinion concerning the prints.

· Know the reference(s) to find the foundational elements.

· Fingerprint evidence is so well established that you can ask the military judge to take judicial notice of the scientific principle behind fingerprinting.

V. 


References.

A. David A. Schlueter et al, Military Evidentiary Foundations, 91-99, 115-116 (1994).

B. Edward J. Imwinkelried, Evidentiary Foundations, 279-298 (1998).
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foundations: fingerprints

counsel handout

VI. 



training overview.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ____________, from ______ to ________ hours.  The training will focus on laying the foundation for admission of fingerprint evidence.

B. Preparation.  Bring your MCM to the training.  Review basic rules concerning fingerprint evidence—MRE 901(b)(3).
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Keys to success.

A. Know the Elements of a Foundation for the Fingerprints Themselves.

· The witness is qualified to (lift latent) (take present) fingerprints;

· The witness did so in proper manner;

· The witness safeguarded the fingerprints (testifies to circumstances making it unlikely that substitution or tampering occurred); and

· The exhibit is the fingerprint (lifted) (taken) by the witness.

Know the Elements of a Foundation for an Expert Opinion.

· The witness observed the two sets of fingerprints (those lifted from the scene and those taken from the accused); and

· The witness has an opinion.

VIII. 


references for further study.

A. David A. Schlueter et al, Military Evidentiary Foundations, 91-99, 115-116 (1994).

B. Edward J. Imwinkelried, Evidentiary Foundations, 279-298 (1998).

ENCLOSURE

Drill Scenario

foundations: FINGERPRINTs

DRill scenario
IX. OVerview.

The purpose of this drill is to enhance counsel’s ability to lay a proper foundation for admission of fingerprint evidence and to elicit an opinion concerning the identity of the latent prints taken from the crime scene.  Counsel will conduct a mock examination of Tom Jones, the crime scene technician who “lifted” the latent prints from the scene; Bert H. Dink, the CID agent who took the accused’s prints when the accused was interviewed; and Herb Albert, an expert in the area of fingerprint analysis.  Pay special attention to the foundational requirements for admission of real evidence, demonstrative evidence, and eliciting an opinion.  Upon completion of the exercise, a sample solution will be provided.

X. facts.

The home of Ray Stevens, a civilian, was burglarized and several items were stolen, including a television set.  Evidence Technician Tom Jones, of the state law enforcement agency (SLED), was at the crime scene and was able to lift several prints from the window that was the point of entry.  Fingerprints were taken of all members of the Stevens family and they were all ruled out as the source of the prints taken from the window.  Several weeks later, the local cops apprehended the accused, Specialist (SPC) Jules English, when he tried to pawn a TV identified as being stolen from the Stevens’ home.   SPC English was turned over to the military for prosecution and has been charged with burglary and larceny.  During the initial interview, CID Special Agent Bert Dink took SPC English’s fingerprints.  The latent prints from the window were given to CID and compared by Herb Albert to the prints taken directly from SPC English.  Mr. Albert is of the opinion that the latent prints belong to the accused.

XI. TAsk.

A. Conduct a direct examination of Tom Jones for the admission of the latent prints taken from the crime scene, P.E. 1 for ID, and the enlargement, P.E. 2 for ID.

B. Conduct a direct examination of Special Agent Dink for the admission of the fingerprints taken from the accused, P.E. 3 for ID, and the enlargement, P.E. 4 for ID.

C. Conduct a direct examination of Herb Albert to elicit his opinion concerning the identity of the fingerprints taken from the crime scene.

foundations: FINGERPRINTs

drill scenario -- sample solutions
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Latent Fingerprints

Q:
Mr. Jones, were you involved in the investigation of the burglary and theft from the home of Mr. Stevens?
A:
Yes, I was.

Q:
What was your involvement?

A:
I was the evidence technician assigned to the case.

Q:
What did you do in that capacity?

A:
Well, Detective Torme was in charge.  He believed a rear window was the point of entry and asked if I could get any prints from it.

Q:
As an evidence technician, have you received training in obtaining fingerprints from a crime scene?

A:
Yes.

Q:
What training have you received?

A:
I attended the FBI Academy’s month-long training program.  I also have attended many local and state fingerprint training seminars.  Additionally, experienced evidence technicians supervised me while I performed on-the-job fingerprint training. 

Q:
Turning your attention to this case, did you get prints?

A:
Yes, I got a very good thumbprint off the lower casing of the window.

Q:
How did you get the prints?

A:
I dusted the area that I thought most likely to have a print.  The powder showed a latent print.  I then used a special adhesive to lift the print and place it on a fingerprint card.

Q:
What did you do with the fingerprint card?

A:
I entered it into evidence as item 1 on the custody document and kept it with me until I could give it to the evidence custodian.

Q:
What, if anything, did you do with the card before you turned it into the evidence custodian?
A:
I made a copy of the card for Torme’s case file.

Q:
Mr. Jones, I’m showing you what has been marked as Prosecution Exhibit 1 for identification.  Do you recognize this exhibit?

A:
Yes, I do.

Q:
What is Prosecution Exhibit 1 for identification?

A:
It is the fingerprint card I made from the Stevens crime scene.

Q:
How do you recognize it?

A:
I wrote the date, time, and place the print was lifted on the fingerprint card and recognize this as my handwriting.

Q:
Is this card and the print that appears on it in the same condition as when you gave it to your evidence custodian?

A:
Yes it is.

Q:
Is this the thumbprint that you lifted from the window at Mr. Stevens’ home?
A:
Yes it is.

Q:
Mr. Jones, I’m now showing you what has been marked Prosecution Exhibit 2 for identification and ask if you recognize it?

A:
Yes, I do.

Q:
What is Prosecution Exhibit 2 for identification?
A:
It is a 2½-foot by 3-foot enlargement of the thumbprint that I lifted .

Q:
Is it an accurate depiction of the print that you lifted?
A:
Yes.

Q:
Your honor, I have retrieved Prosecution Exhibits 1 and 2 for identification from the witness and ask that they be admitted into evidence as Prosecution Exhibits 1 and 2.
Direct Fingerprints

Q:
Special Agent Dink, did you interview the accused in connection with the burglary and theft from the Stevens’ home?

A:
Yes, I did.

Q:
Other than questioning the accused, what else did you do during that interview?
A:
I took his fingerprints.

Q:
How did you take his fingerprints?

A:
I started with SPC English’s left hand, first with his pinkie finger.  I took his finger, rolled it across the inkpad, and then rolled it on the fingerprint card leaving an ink print of his finger on the card.  I did this with each of his fingers. 

Q:
What did you do with the fingerprint card?
A:
I had typed in his name, the date, place, and my name before I took his prints.  After taking his prints, I initialed the card, made a copy for the case file and placed the original in an evidence bag with a chain-of-custody document and placed that in the evidence locker.

Q:
Special Agent Dink, I’m now showing you what has been marked as Prosecution Exhibit 3 for identification.  Do you recognize this exhibit?
A:
Yes, I do.

Q:
What is Prosecution Exhibit 3 for identification?

A:
It is the fingerprint card I made with SPC English.

Q:
How do you recognize it?

A:
I recognize my handwriting on the card and on the seals on the evidence bag.

Q:
Is this card and the print that appears on it in the same condition as when you placed it in the evidence locker?

A:
Yes it is.

Q:
Special Agent Dink, I’m now showing you what has been marked as Prosecution Exhibit 4 for identification and ask if you recognize it?
A:
Yes, I do.

Q:
What is Prosecution Exhibit 4 for identification?
A:
It is a 2½ foot by 3 foot enlargement of the right thumb print that I took from SPC English.

Q:
Is it an accurate depiction of the print that you lifted?
A:
Yes.

Q:
Your honor, I have retrieved Prosecution Exhibits 3 and 4 for identification from the witness and ask that they be admitted into evidence as Prosecution Exhibits 3 and 4.
Expert Opinion

[This solution assumes the appropriate foundation was laid for the acceptance of the witness as an expert by the court.  See generally Tab C, Module 5)]

Q:
Mr. Albert, I’m handing you what has been admitted into evidence as Prosecution Exhibits 1 and 3.  Have you had the opportunity to review these items prior to today?
A:
Yes.  These items were in the CID evidence locker.  I retrieved them from the evidence custodian for the purposes of examination.  I examined them and then returned them to the evidence custodian.

Q:
You said you conducted an examination.  What exactly did you do? 

A:
I compared Prosecution Exhibit 1 against the individual prints appearing on Prosecution Exhibit 3.  I did this both with the naked eye and under a microscope.

Q:
Have you formed an opinion concerning these exhibits?

A:
Yes, I have.

Q:
What is your opinion?

A:
It is my opinion that the individual who made this right thumbprint on Prosecution Exhibit 3 is the same individual who made the thumbprint found on Prosecution Exhibit 1.

Q:
I have retrieved the exhibits from the witness.  Mr. Albert, I draw your attention to Prosecution Exhibits 2 and 4.  Do you recognize these exhibits?
A:
Yes.  Prosecution Exhibit 2 is an enlargement of Prosecution Exhibit 1, the single thumbprint.  Prosecution Exhibit 4 is an enlargement of just the right thumb print shown on Prosecution Exhibit 3.

Q:
Using these exhibits, would you please explain how you came to your conclusion that they are both from the same individual?
A:
[witness does as asked]
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