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FOUNDATIONS:  x-ray film

supervisor’s GUIDE
I. 



SKILL OVERVIEW.

A. Goals.  This exercise develops counsel’s ability to lay the proper foundation for X-ray film.  Lead a discussion of the law and practice pointers and then conduct the suggested drills.  

B. Training Overview.  Training can be conducted by the supervisor with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique;  and (4) summary of training points and distribution of sample solutions. 

II. 



the law.

A. The Authentication Requirement.  

· “The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.”  MRE 901.

· "Photographs include still photographs, X-ray films, video tapes, and motion pictures."  MRE 1001(2).

· Typically, an X-ray is authenticated by a witness who states that the X-ray film accurately and fairly shows the condition of the patient’s body as it was at the relevant date.  There is no need to address the scientific basis for X-ray technology or that the X-ray machine was in good working order or properly used.  (Note, however, that some courts may require evidence that the machine was in proper working condition.)  The treating physician identifies the X-ray film as that of the particular patient.  

· Another method is to introduce an X-ray film as a business record.  Medical facilities routinely take, label, and maintain X-ray films under established procedures, and rely on them for diagnosing and treating patients.

· A third method is to treat the X-ray film as a readily identifiable article.  This method may be utilized when the X-ray technician uses an identification assembly (i.e., typed label with patient’s name, date, sponsor’s social security number, and hospital which is exposed on the film) during the X-ray.  

· The sufficiency of the authenticating evidence is a question of fact for the military judge under MRE 104(a).  In addition to the authentication requirement, the proponent of evidence must be prepared to respond to objections based upon relevance, confusion or unfair prejudice, and hearsay.  See MREs 403 and 803.

B. Elements of the foundation when using as photograph (photographs, See Tab E, Module 5).
1. The witness (i.e., usually the treating doctor) is familiar with the patient’s condition on the relevant date.

2. The witness explains the basis for his familiarity with the X-ray film.

3. The witness recognizes the X-ray film.

4. The witness testifies the X-ray film “fairly and accurately” shows the condition of the patient’s body as it was on the relevant date.

C. Elements of the foundation (using  business records, See Tab E, Module 4).
1. Witness is the custodian or other qualified witness.

2. X-ray film and label were made by a person with knowledge of the facts or made from information transmitted by a person with knowledge of the facts.

3. X-ray film was made at or near the time of the conditions (label) appearing  on it. 

4. X-ray film was made as part of the routine practice of the hospital.

5. X-ray film was kept in the course of a regular conducted business activity.   

Elements of the foundation when using an identification assembly.
6. The operator was a qualified X-ray technician.

7. The operator filmed a certain part of a person’s body at a certain time and place.

8. The operator used certain equipment that was in good working condition.

9. The operator used an identification assembly on the cassette (film).

10. The operator maintained custody of the film between filming and trial; the chain of custody includes proof of the proper development of the film (i.e., explanation of the identification assembly).

III. 


practice pointers.

· Is the x-ray necessary?  As with any piece of evidence, evaluate whether there is a better way to prove the fact in issue.  Presentation of x-rays in court will require special equipment and may pose foundational problems.  If an expert is going to present the relevant testimony, ask if a professionally produced diagram would be a simpler and more effective way of communicating the information found on the x-ray.  See MRE 705.

· Stipulate, if possible.  If the issue of authentication is not really in doubt, the opposing counsel may be willing to stipulate to the admissibility of X-ray film.  

· Check hospital procedures.  Most hospitals use an identification assembly during the X-ray.  Hospitals use typed labels inserted into the cassette (film).  The X-ray technician places the patient’s name, date and social security or patient file number in the corner of the film.  This practice simplifies the task of authentication.

· Prepare for alternative methods of authentication.  If the photograph or identification assembly methods are unavailable, prepare to use the business records method as a back up.  Many hospital personnel can provide testimony to lay a business record foundation, and the doctor testifying as an expert may also have the requisite personal knowledge to lay this foundation.  

· Ask the military judge.  If you think that the x-ray will be needed, ask the military judge at an 802 conference early in the case what he will require to authenticate the x-ray.  

· Occasionally, a court may require the proponent of the X-ray film to show the operator’s qualifications, the working order of the X-ray, and a chain of custody for the X-ray cassette.  It may be wise to seek admission of the x-ray at a pretrial 39a.

· Practice stage management.  Presentation of testimony about x-ray film will require special equipment (i.e., a light board).  Rehearse the use of such equipment and ensure it is in good working order prior to trial.

IV. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for X-ray film.

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom with all necessary props.  Use an X-ray film from the local military treatment facility.  

2. Role-Play:  The instructor will play the role of the witness and military judge.  Designate counsel to play the roles of proponent and opponent.  Remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as military judge.

3. Execution:  Inform counsel of the elements of the foundation (provide on handout or chalkboard).  Give counsel five minutes to prepare the foundation.  Suggest you allow counsel to go through the foundation once with notes.  Have them lay the foundation a second and third time, using only the foundational elements listed on the handout, chalkboard or easel.  

C. Drills:  Assume the following facts for each drill.  Lola Mason (age 6) was taken to the Fort Apache military hospital for treatment.  Her father (Major Frank Mason) brought Lola to the emergency room and explained she had fallen off her bike.  Lola told the medical staff her left arm hurt and would not provide anymore information.  Captain (Dr.) Butler examined Lola and ordered X-ray films of her left arm.  Specialist Charlie Ward took two X-ray films of Lola’s arm.  Specialist Ward used a typed label to place Lola’s name, date, (sponsor’s) father’s social security number, and Fort Apache hospital on the cassettes.  The X-ray films revealed two spiral fractures of her left arm.  The X-ray films were later examined by Dr. Sam Spock, the region’s leading child abuse expert. Major Frank Mason is on trial for aggravated assault of a child under the age of 16 years.  
1. Drill 1.  Lay the foundation for the X-ray films through Captain Butler using the photograph method.  Assume Captain Butler has already been qualified as an expert in the general practice of medicine.

2. Drill 2.  Lay the foundation for the X-ray films through Ms. Kathryn Booth using the business record method.  Assume Ms. Booth is a civilian employee of the hospital.  She works in the patient records department.

3. Drill 3.  Lay the foundation through Specialist Ward using the identification assembly method.  The first time assume the judge does not require the operator’s qualifications, etc.  Repeat the drill assuming the judge requires the proponent to show the operator’s qualifications, the working order of the X-ray, and a chain of custody for the X-ray cassette. 







Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points.

· There are three foundation methods for X-ray films.  The three methods are business record, identification assembly, and photograph.
· Know the law and foundation requirements for admitting X-ray film into evidence.  Determine what the court requires for the foundation.  It is possible that the court will require testimony that both the operator and machine were in working order and there is a chain of custody .
· Rehearse your presentation with your witness(es).
V. 
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VI. 



TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for a X-ray film at trial.

B. Preparation.  Review MRE’s 901 and 1001(2).

VII. 
[image: image2.wmf]

keys to success.

VII. Know the elements of the foundation when using as a photophraph.

1. The witness (i.e., usually the treating doctor) is familiar with the patient’s condition on the relevant date.

2. The witness explains the basis for his familiarity with the X-ray film.

3. The witness recognizes the X-ray film.

4. The witness testifies the X-ray film “fairly and accurately” shows the condition of the patient’s body as it was on the relevant date.

VII. Know the elements of the foundation when using as a business record.

1. Witness is the custodian or other qualified witness.

2. X-ray film and label were made by a person with knowledge of the facts or made from information transmitted by a person with knowledge of the facts.

3. X-ray film was made at or near the time of the conditions (label) appearing  on it. 

4. X-ray film was made as part of the routine practice of the hospital.

5. X-ray film was kept in the course of a regular conducted business activity.   

VII. Know the elements of the foundation when using an identification assembly.

1. The operator was a qualified X-ray technician.

2. The operator filmed a certain part of a person’s body at a certain time and place.

3. The operator used certain equipment that was in good working condition.

4. The operator used an identification assembly on the cassette (film).

5. The operator maintained custody of the film between filming and trial; the chain of custody includes proof of the proper development of the film (i.e., explanation of the identification assembly).

VIII. 



REFERENCES FOR FURTHER STUDY.

A. David A. Schlueter et al., Military Evidentiary Foundations (1994).

B. Edward J. Imwinkelried, Evidentiary Foundations (2nd ed. 1989).

C. Andrew A. Moenssens, et al, Scientific Evidence in Civil and Criminal Cases (4th ed. 1995). 

D. Thomas A. Mauet, Trial Techniques  (4th ed. 1996).
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SAMPLE SOLUTION
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Drill 1:  Laying the foundation using the photograph method.

Assume that Captain Butler has completed part of his testimony.  He has described his initial examination of Lola Mason.

Q.
Captain Butler, did you order any X-rays of Lola Mason during your examination and treatment on __________?

A.
Yes, I did.

Q.
For what parts of the body did you order X-rays?

A.
I ordered two X-rays of her left arm, an anterior-posterior view and a lateral view.

TC.
Your Honor, I request that this be marked as Prosecution Exhibits __ and __ for Identification.

MJ.
The record will so reflect.

TC.
I am showing Prosecution Exhibits __ and __ to the Defense Counsel.

TC.
Your Honor, I request permission to approach the witness.

MJ.
Permission granted.

Q.
I now hand you Prosecution Exhibits __ and __ for Identification.  Do you recognize them?

A.
Yes, I do.

Q.
What are they?
A.        These are the two X-ray films of Lola’s arm taken on _________.
Q.
How do you recognize these particular X-ray films being of Lola Mason?
A.
Well, the identification assembly is exposed on the film when the X-rays are taken.

Q.
What information is in the identification assembly?
A.
The identification assembly always has the patient’s name, date, sponsor’s social security, and our hospital’s name on it.  These X-ray films show them to be of Lola Mason taken on ________.

Q.
Do the X-rays themselves help you determine who the patient is? 

A.
Both exhibits show spiral type fractures.  This type fracture is unusual and I remember seeing those exact fractures when I first examined Lola Mason’s X-rays.

Q.
Do Prosecution Exhibits __ and __ for identification fairly and accurately portray the bones in Lola Mason’s left arm as they were on ________?

A.
Yes, they do.

TC.
Your Honor, I now offer Prosecution Exhibit’s. __ and __ for Identification into evidence as Prosecution Exhibits __and __. 

MJ.
Does the Defense have an objection?

DC.
No, your honor.

MJ.
Prosecution Exhibits __ and __ for Identification are admitted into evidence as Prosecution Exhibits __ and __.

Drill 2:  Laying the foundation using the business record method.

Q.
Is your name Ms. Kathryn Booth?
A.
Yes, it is.

Q.
Your last name is spelled BOOTH?
A.
That’s correct.

Q.
You’re currently employed as a GS-5 at the Fort Apache hospital?
A.
Yes, I am.

Q.
What do you do at the hospital?
A.
I work in radiology.

Q.
What are your responsibilities regarding records?
A
I’m responsible for the radiology records.  I ensure they are kept, maintained, filed and secured in accordance with our SOP.

Q.
Are there orders and regulations that govern radiology records?
A.
Yes, there are.  DOD, Department of the Army and Fort Apache hospital orders all give guidance for records.  They tell me everything I need to know.

Q.
Do you and others in the hospital follow those orders and regulations?
A.
Yes, we do.

Q.
What is in a radiology record?
A.
[Witness describes various parts of a record.]

Q.
Describe how these records are compiled?
A.
Whenever any care provider is doing something, he or she will document what he did on the appropriate form.  One example is when you see the doctor.  He or she will document on Standard Form ___ what occurred.  Radiology keeps the same type of records.

Q.
Are X-ray films part of the record?
A.
Anytime X-rays are taken they become part of the patient’s medical record.  Our orders and common sense require it.  X-ray films can be important for treatment now or in the future.

Q.
Who takes the X-rays and puts the information on the identification assembly?
A.
The X-ray technician.

Q.
When does the X-ray technician put the information on the label?
A.
At the time he takes the picture.  The label is part of the X-ray film.

Q.
Are the taking and labeling of X-ray films part of the regular practice of the hospital?
A.
Yes, it happens everyday.

Q.
Are X-ray films used in the hospital?
A.
Yes, they are used every day.  Doctors use the entire medical record every day.  Before I go home every day, I pull the radiology records of any patient who has an appointment.  I send the record to the department that will treat the patient.

Q.
Are radiology records, to include X-ray films, kept in the course of your hospital’s regular practice?
A.
Yes, that is what I do every day.  It’s my job.

TC.
Your Honor, I request that this be marked as Prosecution Exhibits __ and __ for Identification.

MJ.
The record will so reflect.

TC.
I am showing Prosecution Exhibits __ and __ to the Defense Counsel.

TC.
Your Honor, I request permission to approach the witness.

MJ.
Permission granted.

Q.
Ms. Booth, I’m showing you Prosecution Exhibits __ and __ for identification.  Do you recognize them?
A.
Yes, I do.

Q.
What are Prosecution Exhibits __ and __?
A.
They are X-ray films taken of Lola Mason at Fort Apache hospital on _______.

Q.
How do you know that?
A.
The X-ray labels tell me that.  I also removed these X-ray films from Lola Mason’s radiology record at your request.

TC.
Your Honor, I now offer Prosecution Exhibit’s. __ and __ for Identification into evidence as Prosecution Exhibits __and __. 

MJ.
Does the Defense have an objection?

DC.
No, your honor.

MJ.
Prosecution Exhibits __ and __ for Identification are admitted into evidence as Prosecution Exhibits __ and __.

Drill 3:  Laying the foundation using the identification assembly method.

PART 1.  Assume Specialist Ward has already identified himself.

Q.
What do you do at the hospital?
A.
I am an X-ray technician.

Q.
Where were you on the afternoon of _______?
A.
I was on duty at the hospital.

Q.
Did you take any X-rays of Lola Mason?
A.
Yes, I did.  Dr. Butler ordered me to take some X-rays of her left arm.

Q.
What did you do when Lola arrived at your department?
A.
Her father was with her.  I explained what I would be doing.  I showed her the machine, table, and went into quite a bit of detail because she was young.  I emphasized that she must tell me if I’m hurting her.

Q.
What is the identification assembly?
A.
It consists of typed labels inserted into the film cassette.  The information is exposed when the X-ray is taken.

Q.
What letters and numbers do you use?
A.
I use the patient’s name, date, sponsor’s social security number, and Fort Apache hospital.  That’s our SOP.

TC.
Your Honor, I request that this be marked as Prosecution Exhibits __ and __ for Identification.

MJ.
The record will so reflect.

TC.
I am showing Prosecution Exhibits __ and __ to the Defense Counsel.

TC.
Your Honor, I request permission to approach the witness.

MJ.
Permission granted.

Q.
Specialist Ward, I’m handing you Prosecution Exhibits __ and __ for identification.  Do you recognize them?
A.
Yes, sir.

Q.
What are they?
A.
They are the X-ray films I took of Lola’s arm.

Q.
How do you recognize them?
A.
I recognize the type of film, and I see Lola Mason’s name, our hospital, sponsor’s social security number, and the date I shot the pictures.

Q.
Do Prosecution  Exhibits __ and __ fairly and accurately portray the bones and other internal structures of Lola’s left arm as it was on _______?
A.
Yes, they do.

TC.
Your Honor, I now offer Prosecution Exhibit’s. __ and __ for Identification into evidence as Prosecution Exhibits __and __. 

MJ.
Does the Defense have an objection?

DC.
No, your honor.

MJ.
Prosecution Exhibits __ and __ for Identification are admitted into evidence as Prosecution Exhibits __ and __.

PART 2.  Establishing witness’s qualification, working order of x-ray machine, and chain of custody.

Assume Specialist Ward has already identified himself.

Q.
What do you do at the hospital?
A.
I am an X-ray technician.

Q.
How long have you worked as an X-ray technician?
A.
For three years.

Q.
What training have you had as an X-ray technician?
A.
I went to a 12-week school at Fort Sam Houston in ______.  The 12-week school was entirely devoted to X-rays.

Q.
Have you had any further training since then which focused on X-rays?
A.
Yes, I’ve been sent to two courses since then.  Both were week long classes on X-rays.

Q.
Where were you on the afternoon of _______?
A.
I was on duty at the hospital.

Q.
Did you take any X-rays of Lola Mason?
A.
Yes, I did.  Dr. Butler ordered me to take some X-rays of her left arm.

Q.
What did you do when Lola arrived at your office?
A.
Her father was with her.  I explained what I would be doing.  I showed her the machine, table, and went into quite a bit of detail because she was young.  I emphasized that she must tell me if I’m hurting her.

Q.
After providing your explanation, what did you do?
A.
I set up the equipment.

Q.
What equipment?
A.
The X-ray machine and the identification assembly.

Q.
What is an X-ray machine?
A.
It is a source where X-rays are projected through an object such as an arm, and captured on film.

Q.
What is the cassette?
A.
It’s the film.  The X-rays make the impression on the film in the cassette.

Q.
What is the identification assembly?
A.
It consists of a typed label which is exposed on the film.

Q.
What information is on the label?
A.
I use the patient’s name, date, sponsor’s social security number, and Fort Apache hospital.  That’s our SOP.

Q.
What condition was  the equipment in?
A.
It was in proper working order.

Q.
How do you know that?
A.
I calibrate the machine monthly.  I have not had any problems with the equipment at Fort Apache.

Q.
How did you learn to check the equipment?
A.
I was taught that at school at Fort Sam.

Q.
How did you take Lola’s X-ray?
A.
I showed her how to position her arm.  Then I stepped behind the leaded glass.  I viewed Lola during the X-ray.  I adjusted the amperage and voltage settings, and then I turned on the machine to make the exposure.

Q.
After taking the X-ray, what did you do?
A.
I re-entered the room, removed the cassette, repositioned the arm, and then repeated the process.

Q.
After taking both X-rays, what did you do with the cassette?
A.
I developed the cassettes.

Q.
How did you learn how to develop X-rays?
A.
Again, I was trained how to operate the machines at school.  That’s been my job for over three years.

Q.
How did you develop the X-rays?
A.
I fed the cassettes into the developer.  The machine processes the film and spits it out when it is ready.

Q.
What did you do with the film after you developed it?
A.
I looked at it to make sure the exposure was correct and that the positioning was adequate and took it to Dr. Butler.

TC.
Your Honor, I request that this be marked as Prosecution Exhibits __ and __ for Identification.

MJ.
The record will so reflect.

TC.
I am showing Prosecution Exhibits __ and __ to the Defense Counsel.

TC.
Your Honor, I request permission to approach the witness.

MJ.
Permission granted.

Q.
Specialist Ward, I’m handing you Prosecution Exhibits __ and __ for identification.  Do you recognize them?
A.
Yes sir.

Q.
What are they?
A.
They are the X-ray films I took of Lola’s arm.

Q.
How do you recognize them?
A.
I recognize the type of film, and I see Lola Mason’s name, our hospital, and the date I shot the pictures.  I also recognize the general appearance of the bones depicted.

Q.
Do Prosecution (Defense) Exhibits __ and __ fairly and accurately portray the bones and other internal structures of Lola’s left arm as it was on _______?
A.
Yes, they do.

TC.
Your Honor, I now offer Prosecution Exhibit’s. __ and __ for Identification into evidence as Prosecution Exhibits __and __. 

MJ.
Does the Defense have an objection?

DC.
No, your honor.

MJ.
Prosecution Exhibits __ and __ for Identification are admitted into evidence as Prosecution Exhibits __ and __.
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