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FOUNDATIONS:  videotapes

supervisor’s GUIDE
I. 



SKILL OVERVIEW.

A. Goals.  This exercise develops counsel’s ability to lay the proper foundation for a videotape.  Lead a discussion of the law and practice pointers, and then conduct the suggested drills.

B. Training Overview.  The supervisor can conduct training with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of training points and distribution of sample solutions.

II. 



the law.

A. The Authentication Requirement.  

· “The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.”  MRE 901.

· “Photographs include still photographs, X-ray films, videotapes and motion pictures.”  MRE 1001(2).

· The first method for authenticating a videotape is the pictorial testimony method.  The videotape is authenticated by the testimony of a witness who is familiar with the scene depicted and states that the videotape is an accurate representation of the scene.

· A second method for authenticating a videotape is the silent witness method.  This method is used when no person can verify from personal knowledge, that the videotape actually represents what occurred (e.g. videotape at automatic teller machine).  The videotape is authenticated by establishing the process by which the videotape is recorded, i.e. the installation of the camera, use and security of the camera, testing, removal of the film and testimony as to the chain of custody.  The evidence proves the operation, security, and maintenance of the camera.

B. Elements of the foundation for Pictorial Testimony (For foundations of photographs, see Tab E, Module 5).
II. The witness is familiar with the scene.

II. The witness explains the basis for his familiarity with the scene.
II. The witness recognizes the videotape.
II. The witness testifies the videotape is a “fair,” “accurate,” “true,” or “correct” depiction of the scene at the relevant time.
C. Elements of the Foundation by Silent Witness (operation, security, and maintenance of the camera system.
II. That the recording device was capable of recording at the relevant time.

II. The recording is authentic and correct (loading and removal of film done correctly).
II. No changes, additions, or deletions have been made to the film (operation, security, and maintenance of the camera system).
II. A showing of the manner of preservation of the recording.



III. 


practice pointers.

· Plan viewing angles.  Ensure television monitors are sufficient in size and picture quality to allow all members to see them clearly.  Consider using more than one monitor and have a plan for moving them into position for the presentation.  The monitors should be positioned so that the panel, the military judge, the sponsoring witness, and the accused can see.

· Test the tape and the equipment.  Any time counsel plans on using a videotape in court it is essential to test the equipment before trial and the morning of the trial to ensure it works.  The relevant portion of the tape should be played from the beginning to the end when tested.

· Cue the tape in advance.  If the tape needs to be cued to a particular segment, the counsel must personally do that preparation and double check immediately before the videotape will be used.  Ensure the record reflects the portion of the videotape that was played (e.g., from 1721 to 1742 on the videotape’s clock or from counter __ to counter__).

· Rehearse the presentation.  Because of the presentation logistics, counsel must rehearse the use of the videotape with the sponsoring witness.

· Alert the military judge.  Advise the military judge in a pretrial 802 conference of your intent to use the video presentation and discuss courtroom logistics.

· Turn the volume off.  If the videotape contains recordings as well, they will often constitute hearsay unless an exception applies, (e.g., admission by the accused).  Unless the hearsay problem is overcome, plan on having the audio turned off during the presentation.  Ensure the record reflects that the audio was turned off.




IV. 


SKILL DRILLS.

IV. Goal:  Train counsel to employ the following skills.
IV. Use direct examination techniques covered in previous training.

IV. Lay a proper foundation for a videotape.

IV. Conduct the drills.
IV. Preparation:  Conduct this training in the courtroom with all necessary props.  Have a videotape (e.g., any videotape will do since the purpose is to handle the evidence).

IV. Role Play:  The instructor will play the role of the witness and military judge.  Designate counsel to play the roles of proponent and opponent.  Remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as military judge.

IV. Execution:  Inform counsel of the elements of the foundation (provide on handout or chalkboard).  Give counsel five minutes to prepare the foundation.  You may allow counsel to go through the foundation once with notes.  Have them lay the foundation a second and third time, using only the foundation elements listed on the handout, chalkboard, or easel.  

IV. Drill 1:  Foundation for a Videotape using the Pictorial Testimony Method.
IV. The Facts:  The Criminal Investigative Division (Agent Oscar) has videotaped the area where the accused allegedly pushed the victim off a cliff.  The film was shot two months after the alleged offense occurred.  However, Agent Oscar had visited the area the day of the incident.  Have counsel admit the videotape through Agent Oscar.

Sample Solution.

TC.
Your Honor, I request permission to approach the witness.

MJ.
Permission granted.

Q.
I now hand you Prosecution Exhibit 1 for Identification.  What is it?

A.
It is a videotape I took on  (Date) of an area known as Pine Cliff.

Q.
How do you recognize it?

A.
I placed my initials on it.  I also reviewed the tape yesterday.

Q.
When did you film the videotape?

A.
On about _________ when you requested I go out and film the area.

Q.
Had you ever been to Pine Cliff before you filmed the area?
A.
Several times, I like to go to that area to picnic with my family.

Q.
Have you been to Pine Cliff in the course of your duties?

A.
Yes, I was there on ______, the day (victim’s) body was discovered.

Q.
Did you look around the area?

A.
Yes, I was investigating and spent several hours examining the area.

Q.
Please give a general description of the area known as Pine Cliff.
A.
It’s a beautiful area with lots of pine trees.  The pine trees go straight up to the edge of the cliff. From the top of the cliff there is a thousand foot drop to jagged rocks below.

Q.
Does this videotape fairly and accurately depict Pine Cliff on (date of body discovery)?

A.
Yes, it does.  The only real difference is the trees and foliage are a little greener than they were then.

TC.
Your Honor, I now offer P.E. 1 for Identification into evidence as P.E. 1.  After P.E. 1 is admitted, counsel should request permission to show the videotape to the members.

IV. Drill 2:  Foundation for a Videotape using the Silent Witness Method.
IV. The Facts:  The accused is charged with using the victim’s ATM card to commit a larceny of $200.00 on 22 December 1997.  Bank records show the withdrawal was made at 1721 hours.  Ms. Kathryn Martin is the security officer for the Free Take Out bank.  A camera is in place which films transactions at the ATM.  Have counsel admit the videotape through Ms. Martin.

IV. Sample solution.

Q.
Are you currently employed at the Free Take Out bank as the security officer?

A.
Yes, I am.

Q.
 Were you the security officer on 22 December 1997?

A.
Yes, I was.

Q.
What security procedures are employed on the ATM machines outside the bank?

A.
I can’t discuss all our security procedures.

Q.
I’ll be more specific.  Is there a videotape which films ATM transactions?

A.
Yes, there is.

Q.
What type of camera?

A.
It’s a JVC industrial VCR Camcorder with an 18x zoom lens.

Q.
Does it have any features to help determine the time and date?

A.
Yes.  As it films, the time in a 24-hour clock format and date, the day, month and year are in the upper right-hand corner of the film.

Q.
Who maintains the camera?

A.
I do unless I’m on vacation.

Q.
Were you on vacation in December of 1997?

A.
No, I wasn’t.

Q.
How do you maintain the camera?

A.
The camera can film for a 24 hour period.  I keep the film for a minimum of 30 days.  Obviously, if we need the film for a longer time it’s kept.  On most days there is no reason to keep the film so we reuse it.

Q.
How do you know the camera is working?

A.
I check it everyday.  I spot check it; I don’t review the whole film.  One thing I do is check to see it filmed me correctly when I use the ATM.

Q.
Have you ever had any problems with the camera and film?

A.
Only once, when I forgot to turn it back on after I had reloaded film.

Q.
What do you do with the film after you spot check it?

A.
I label it with the date and place it in my safe.

Q.
What happens if you get a request for a transaction?

A.
I will see first if I have the film, and then see if the transaction was captured.  

* [Same steps to mark exhibit as in Drill 1 and approach the witness.]

Q.
Ms. Martin, I am now handing you Prosecution Exhibit __ for Identification.  Do you recognize it?

A.
Yes, this is the ATM’s videotape from 22 December 1997?

Q.
How do you know that?

A.
That is my writing on the label with the date and I brought this to you around 1200 today.

Q.
Did this film the ATM area around 1721 hours?

A.
Yes, it did.  I’ve viewed the film and on the VCR in the courtroom you will find it between counter numbers ____ and ____.

Q.
Has this film been altered or modified in anyway?

A.
No, it hasn’t.

Q.
Have you kept control of this tape since the 23rd of December?

A.
It’s been in my possession at all times.  The tape has been in my safe or sight since I removed it from the VCR on 23 December 1997.  No one has tampered with it.

TC.
Your honor, I now offer Prosecution Exhibit __ for Identification into evidence.  Specifically, I offer that portion of the tape between the videotape’s clock 1720-1723 or counter __ and __.

IV. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· There are two primary methods of laying a foundation for a videotape. Know the foundation elements for authentication of a videotape using the pictorial testimony and silent witness methods.
· Know where to find foundation elements when recall fails.
· Plan and practice the use of the videotape with the sponsoring witness.
· Carefully plan courtroom logistics to ensure a smooth and professional presentation.
V. 
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VI. 
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TRAINING OVERVIEW.

VI. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for a videotape at trial.

VI. Preparation.  Review MRE’s 901 and 1001(2).

VII. 
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keys to success.

VII. Review basic techniques of effective direct examination.

VII. Preview the elements of the foundation for videotape listed below:

VII. Elements of Foundation for Pictorial Testimony.

· That the witness is familiar with the scene.
· The witness explains the basis for his familiarity with the scene.
· The witness recognizes the scene in the videotape.
· The witness testifies the videotape is a “fair,” “accurate,” “true,” or “correct” depiction of the scene at the relevant time.

VII. Elements of the Foundation by Silent Witness.

· That the recording device was capable of recording at the relevant time.
· The recording is authentic and correct (loading and removal of film done correctly).
· No changes, additions, or deletions have been made to the film (operation, security, and maintenance of the camera system).
· A showing of the manner of preservation of the recording.
VIII. 



REFERENCES FOR fURTHER STUDY.
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Drill 1:  Foundation for a Videotape using the Pictorial Testimony Method.
* [Ensure witness has been properly introduced.]

TC.
Your Honor, I request permission to approach the witness.

MJ.
Permission granted.

Q.
I now hand you Prosecution Exhibit 1 for Identification.  What is it?

A.
It is a videotape I took on (Date) of an area known as Pine Cliff.
Q.
How do you recognize it?

A.
I placed my initials on it.  I also reviewed the tape yesterday.

Q.
When did you film the videotape?

A.
On about _________ when you requested I go out and film the area.

Q.
Had you ever been to Pine Cliff before you filmed the area?

A.
Several times, I like to go to that area to picnic with my family.

Q.
Have you been to Pine Cliff in the course of your duties?

A.
Yes, I was there on ______, the day (victim’s) body was discovered.

Q.
Did you look around the area?

A.
Yes, I was investigating and spent several hours examining the area.

Q.
Please give a general description of the area known as Pine Cliff.

A.
It’s a beautiful area with lots of pine trees.  The pine trees go straight up to the edge of the cliff. From the top of the cliff there is a thousand foot drop to jagged rocks below.

Q.
Does this videotape fairly and accurately depict Pine Cliff on (date of body discovery)?

A.
Yes, it does.  The only real difference is the trees and foliage are a little greener than they were then.

TC.
Your Honor, I now offer P.E. 1 for Identification into evidence as P.E. 1.  After P.E. 1 is admitted, counsel should request permission to show the videotape to the members.

Drill 2:  Foundation for Videotape using the Silent Witness Method.

* [Ensure the witness has been properly introduced.]

Q.
Are you currently employed at the Free Take Out bank as the security officer?

A.
Yes, I am.

Q.
 Were you the security officer on 22 December 1997?

A.
Yes, I was.

Q.
What security procedures are employed on the ATM machines outside the bank?

A.
I can’t discuss all our security procedures.

Q.
I’ll be more specific.  Is there a videotape which films ATM transactions?

A.
Yes, there is.

Q.
What type of camera?

A.
It’s a JVC industrial VCR Camcorder with an 18x zoom lens.

Q.
Does it have any features to help determine the time and date?

A.
Yes.  As it films, the time in a 24-hour clock format and date, the day, month and year are in the upper right-hand corner of the film.

Q.
Who maintains the camera?

A.
I do unless I’m on vacation.

Q.
Were you on vacation in December of 1997?

A.
No, I wasn’t.

Q.
How do you maintain the camera?

A.
The camera can film for a 24 hour period.  I keep the film for a minimum of 30 days.  Obviously, if we need the film for a longer time it’s kept.  On most days there is no reason to keep the film so we reuse it.

Q.
How do you know the camera is working?

A.
I check it everyday.  I spot check it; I don’t review the whole film.  One thing I do is check to see it filmed me correctly when I use the ATM.

Q.
Have you ever had any problems with the camera and film?

A.
Only once, when I forgot to turn it back on after I had reloaded film.

Q.
What do you do with the film after you spot check it?

A.
I label it with the date and place it in my safe.

Q.
What happens if you get a request for a transaction?

A.
I will see first if I have the film, and then see if the transaction was captured.  

* [Same steps to mark exhibit as in Drill 1 and approach the witness.]

Q.
Ms. Martin, I am now handing you Prosecution Exhibit __ for Identification.  Do you recognize it?

A.
Yes, this is the ATM’s videotape from 22 December 1997?

Q.
How do you know that?

A.
That is my writing on the label with the date and I brought this to you around 1200 today.

Q.
Did this film the ATM area around 1721 hours?

A.
Yes, it did.  I’ve viewed the film and on the VCR in the courtroom you will find it between counter numbers ____ and ____.

Q.
Has this film been altered or modified in anyway?

A.
No, it hasn’t.

Q.
Have you kept control of this tape since the 23rd of December?

A.
It’s been in my possession at all times.  The tape has been in my safe or sight since I removed it from the VCR on 23 December 1997.  No one has tampered with it.

TC.
Your honor, I now offer Prosecution Exhibit __ for Identification into evidence.  Specifically, I offer that portion of the tape between the videotape’s clock 1720-1723 or counter __ and __.
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