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Impeachment of visual observation

supervisor’s guide

I. 
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skill overview.

A. Goals.  This exercise will develop counsel’s ability to impeach a witness who provides testimony about a visual observation by exposing factors that undermine the reliability of the witness’s perception and memory of the observation.

B. Training Overview.  This training can be conducted by the instructor with two or more counsel and at least one additional participant.  The training is divided into four phases: (1) preparation by the instructor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.

II. 



the law.

· “A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.”  MRE 602.

· “The credibility of a witness may be attacked by any party, including the party calling the witness.”  MRE 607.

· “Leading questions should not be used on direct examination of a witness.  Leading questions are permitted on cross-examination.”  MRE 611(c).

III. 
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the art.

A. Factors affecting the reliability of the testimony.  When preparing the direct or cross-examination of a witness who will provide testimony about a visual observation, counsel must consider both the internal and the external factors that may affect the accuracy of such testimony.  The proponent will normally seek to emphasize positive factors which support the credibility of the witness and to “reduce the sting” of negative factors.  The opposing counsel will try to demonstrate the unreliability of the visual observation by exposing as many negative factors as possible.

B. Internal factors:  Internal factors affecting the reliability of a visual observation include both physiological and psychological characteristics of the observer (witness).

1. The most obvious example of an internal physiological factor is a visual defect (poor eyesight) and lack of adequate corrective lenses.  Other factors are color blindness, physical disabilities, age, adaptation to darkness, and prior training.  Prior training is often overlooked.  Many soldiers have undergone extensive periods of night training, which may improve their ability to see at night.  It is also well established that experienced police officers and other trained observers are more competent to observe and recall factual detail.

2. Internal psychological factors include perception, memory and the witness’s ability to communicate.  Perception is effected by a variety of factors, such as distorted focus on certain elements of the scene to the exclusion of others (e.g., focus on the weapon in an assault, rather than the facial features of the assailant).  Personal expectations, such as bias, stereotypes, interpretations and assumptions (i.e., guessing) also affect the perceptual process.  Human beings have a natural desire to fill in the gaps in observation or recall by guessing. 

C. External factors.  External or environmental factors include such things as exposure time, line of sight, obstructions, lighting, weather, speed of movement, and distance.  The traumatic nature of the event observed is also an important external factor that may impact the witness’s ability to observe or remember.  

IV. 
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practice pointers.

· Consider your tone.  It is not necessary to adopt a hostile or sarcastic tone when cross-examining a witness who is called to testify as to a visual observation.  In fact, a friendly tone may produce better results in most cases.  Even if the witness has given testimony that is adverse to your cause, the goal of such cross-examination is simply to elicit facts that affect the witness’s ability to observe, interpret, and recall relevant facts accurately.

· Avoid the ultimate question.  Witnesses are naturally reluctant to concede the inaccuracy of their observations and recollections, especially after they have testified on direct.  Counsel must avoid the temptation to ask a question that directly challenges the accuracy of the witness by reciting the factors bearing on accuracy and then challenging the witness to agree that his original report or testimony was wrong.  In addition to being argumentative, such ultimate questions usually produce unsatisfactory responses.  When confronted with a direct challenge to their veracity, most witnesses forcefully reassert the certainty of their observations and memory.  As a general rule, save the reliability argument for summation.

· Scrutinize the witness's prior statements.  Examine the record for statements by the witness that show greater certainty about their observations at trial than immediately after the event.  These inconsistencies may not be sharp enough to clearly qualify as prior inconsistent statements, but they do tend to show that the witness has lost his objectivity over time.

· Examine the scene.  In order to prepare, you must conduct your own examination of the scene where the relevant observations took place.  Ensure that you have similar lighting conditions and other environmental factors and have an assistant reenact the action.  Measure distances and views from various angles.  Consider using a diagram to enhance the testimony in court.  All of these preparatory steps will greatly assist counsel in identifying external factors bearing on reliability.

· Investigate and interview the witness before trial.  Explore factors that bear on accuracy of observation, interpretation, and memory.

· Structure the testimony logically.  Cross-examination should be structured with the principle of “primacy and recency” in mind.  Start and end with strong points.  

V. 

 
The skill drills.
A. Goals.  To train counsel to impeach a witness who provides testimony regarding his visual observations.  The training is structured to allow counsel to practice both direct and cross-examination of the witness.

B. Conduct the drills.
1. Preparation:  These drills require the participation of at least one person who is unfamiliar to the trainees.  Also, review the basic direct and cross-examination skills found in modules 1 and 2 of Tab B.

2. Time:  Plan on approximately one hour to conduct this training.

3. Execution:  Get out of your office and away from the phones!  Go to the courtroom (or other location as indicated below).  The Supervisor leads a discussion regarding direct and cross-examination of visual observation and then conducts the drills.

C. Drill 1:  Have counsel sit in the members’ box to begin training.  Have a soldier (one that counsel do not know and have not seen) enter the courtroom during your initial lecture.  The soldier should stand by quietly for approximately 15 seconds.  The soldier should then scream “I can’t take it anymore,” throwing a couple of casefiles at your feet.  The soldier should then quickly exit the room, slamming the door.  After the soldier leaves, have each counsel write a brief description of the soldier’s actions in the room, including a physical description of the soldier.  Pick two counsel to act as the TC and the DC, and one counsel to play the witness.  Provide the TC and the DC with the correct physical description of the soldier, and an opportunity to interview the witness.  (DO NOT provide the witness with the correct physical description.)  Have counsel then direct and cross the witness on the soldier's actions and physical description.  The witness should take his or her real life individual abilities and limitations into account.  After the direct exam, stop and conduct a round-table discussion with counsel about the direct exam.  Conduct the cross-examination and repeat the round-table discussion.  Repeat the process with two additional counsel as TC and DC and another counsel as the witness.  At the end of the drill, either have the soldier return and explain his actions, or provide all counsel with the soldier's correct physical description and actions.

D. Drill 2:  Find an area by an office window with some view blockers such as trees or bushes.  Have counsel stand by the window.  Have two soldiers outside (counsel may know these soldiers).  Have one soldier scream “cut it out.”  One soldier should begin pushing the other.  After about three pushes by one soldier on the other, have both soldiers engage in a mutual pushing match for a short time.  After counsel have observed the scene, again pick counsel to act as a witness, TC and DC.  Tell counsel that identity is not the issue here – the issue is self-defense.  Follow the same format as in drill one (direct, roundtable; cross, roundtable).

E. Drill 3:  Same facts as drill 2 but add the additional fact that the witness had been drinking alcohol prior to seeing the fight.  Pick a counsel to be a witness and tell the witness that he had consumed a certain number of beers in a certain period (for example, six beers in a two-hour period).  Have the witness use his real-life tolerance for alcohol in answering counsels’ questions.  Have TC and DC focus on that issue. 

F. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, and summarize the main points.  Make sure counsel:

· Emphasize witness strengths / minimize witness weaknesses on direct.

· Identify and exploit internal and external factors affecting reliability of the observations on cross.

· Avoid the ultimate issue (witness certainty) on cross; make the damaging points, and save the summation for argument.

· Adopt a proper tone in cross-examination.

· Structure the cross-examination for maximum effect.
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VI. 


training overview.

A. Introduction.  The next trial advocacy training session, scheduled on _______________, from ______ to ______ hours, will focus on the skill of direct and cross-examination of a witness' visual observation.  The training will be conducted in two parts.  First, I will lead a discussion about the various factors that should be considered when questioning a visual observation witness. During the second part of the training, we will conduct a series of short advocacy drills intended to reinforce the skills and techniques addressed in the first part of the training.

VII. 



keys to success.

A. Preparation.  Consider all the factors surrounding visual observation.

B. Use your direct and cross-examination skills to demonstrate the factors surrounding visual observations to the members.  

VIII. 


references.

A. Thomas A. Mauet, Trial Techniques 73-138 (4th ed. 1996).

B. James W. McElhaney, McElhaney’s Trial Notebook 337-364 (3d ed. 1994).  

C. Lawrence Taylor, Eyewitness Identification (1982).

D. Elizabeth F. Loftus, Eyewitness Testimony: Civil and Criminal (1997).

E. impeachment of visual observation.

impeachment of visual observation

sample solution
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Drill 1:  I Can’t Take It Anymore!

Q.
You were seated in the panel box when the unidentified soldier came into the room, correct?

A.
Yes.

Q.
There were six other officers also seated in panel box at that time?

A.
Yes, four trial counsel and two administrative law attorneys.

Q.
You were all participating in the training being presented by MAJ MacGwire?

A.
Yes.

Q.
A soldier entered the courtroom through the double doors located behind the gallery, right?

A.
I believe so.

Q.
That entrance is located about 20 feet to the left of the panel box?

A.
Yes.

Q.
You were seated on the right end of the panel box?

A.
I was in the second seat from the right end.

Q.
Four officers were seated to your left in the panel box during the training?

A.
Yes.

Q.
How tall are you, CPT Brown?

A
Five feet, nine inches.

Q.
The four officers seated to your left in the panel box are all taller than you, correct?

A.
Two of them are taller and two are about my size.

Q.
You did not have a clear view of the door where SPC Smith entered the courtroom, did you?

A.
I had to lean back to see the door.

Q.
So, you did not have a clear view of the door from where you were seated?

A.
Not a completely clear view, no.

Q.
CPT Brown, you are a brand new trial counsel, isn’t that correct?

A.
Right off the assembly line.

Q.
So, you are eager to improve your trial advocacy skills?

A.
Yes.

Q.
You were in the courtroom on the morning of 22 July for advocacy training, weren’t you?

A.
Yes I was.

Q.
The training was on methods of impeaching a witness?

A.
Yeah.

Q.
What do lawyers mean by “impeaching a witness”?

A.
Well, sir, impeachment is a set of trial techniques designed to discredit a witness as a reliable source of information.

Q.
Impeachment is a critical trial skill, then, isn’t it?

A.
Yes.

Q.
You are eager to improve your impeachment skills?

A.
Yes.

Q.
So you were interested in the training on the morning of 22 July?

A.
Yes.

Q.
You were focused on the training when the soldier entered the room?

A.
Yes.

Q.
You did not recognize the soldier when he walked in on the training?

A.
No.

Q.
He was dressed in BDUs?

A.
Yes.

Q.
Did you notice anything strange about his uniform?

A.
Not that I recall.

Q.
You didn’t look closely at the soldier when he first came in, did you?
A.
Well, I noticed him walk in the room.

Q.
But he looked like a regular soldier in duty uniform, right?

A.
Right.  I figured he might need to see somebody in the room.

Q.
You did not pay much attention to him when he walked in the room?

A.
No.  He didn’t say anything.

Q.
Your attention was focused on the dynamic training by MAJ MacGwire?

A.
Yes.

Q.
You were totally surprised when the soldier in BDUs yelled and threw some files on the floor.

A.
We all were.

Q.
After this startling event happened, the soldier immediately turned and left the room, didn’t he?

A.
Yes, it all happened pretty fast.

Q.
The soldier left the room the same way he came in?

A.
Yes.

Q.
Everybody in the panel box was trying to see who the soldier was as he left the room?

A.
Yeah, he had our attention.

Q.
You didn’t stand up to get a look at him, did you?

A.
No.

Q.
But CPT Sosa did stand up right?

A.
Yes.

Q.
CPT Sosa blocked your view of the exit when he stood?

A.
Yes.

Q.
You couldn’t see the soldier as he left the room?

A.
Well, I saw him when he threw the files on the floor.

Q.
But you could not see him the whole time as he fled the room?

A.
No, Sammy was in my way.

Q.
When CPT Sosa stood up, you turned toward MAJ MacGwire to see what his reaction was didn’t you?

A.
Yes.

Q.
CPT Brown, when was your last eye examination?

A.
I think it was about two years ago in the basic course.

Q.
When you had your last eye examination, the doctor prescribed new glasses?

A.
Yes.

Q.
The doctor said your eyesight had become worse and you needed a new prescription?

A.
They were only slightly worse.

Q.
But the doctor gave you a new prescription?

A.
No, he ordered some Army glasses for me.

Q.
You did receive the Army glasses with the updated prescription?

A.
Yes.

Q.
They were not very stylish glasses were they?

A.
No.

Q.
You never wore the Army glasses?

A.
Nobody wears the BCGs, sir.  Oh, sorry, sir, I didn’t notice that you wore them.

Q.
That’s OK, CPT Brown, you can’t notice everything.  You are near-sighted, right?

A.
Yes, sir.

Q.
On the morning of 22 July, you were still wearing your old wire-rimmed, designer glasses with the outdated prescription, weren’t you?

A.
Yes, but…

Q.
Thank you, nothing further.

Drills 2 & 3:  The Shoving Match

Q.
CPT Brown, your office has air conditioning, doesn’t it?

A.
Yes.

Q.
The A/C was working on 22 July?
A.
Yes.

Q.
The windows of your office were closed tight the whole day?
A.
Yes.  I don’t think they have ever been opened.

Q.
So, the window was closed when you saw the shoving match on 22 July?

A.
Yes.

Q.
The windows in your office are the double-ply, insulated kind, right?

A.
Yes.

Q.
The window in your office is dirty, isn’t it?

A.
Pretty dirty.

Q.
It has never been cleaned since you were assigned there?

A.
I guess not.

Q.
When the sun shines on the window, you can see a film of dirt and dust all over the window?

A.
Unfortunately, yes.

Q.
The sun was shining on the window when the shoving match occurred?
A.
Yes.

Q.
You were standing about three feet from the window when you saw the shoving match?

A.
Yes.

Q.
The shoving match occurred on the grassy area below your window?

A.
Yes.

Q.
You had the radio turned on when you saw the shoving match?

A.
Yes.

Q.
You were listening to Z93 “All rock, all the time”?

A.
Yes.

Q.
The shoving took place about 20 feet away from the window?

A.
About that, yes.

Q.
There are bushes outside your window office?

A.
Yes.

Q.
They haven’t been trimmed in a long time, have they?

A.
No.

Q.
In fact they provide pretty good shade for your office?

A.
Yes.

Q.
They also block your view to some extent.

A.
Yes, especially on the right side.

Q.
Some of the time during the fight, you couldn’t see what was going on?

A.
Right.  A couple times they moved to the right where I couldn’t see so well.

Q.
When they moved to the right side of the window, you couldn’t see them at all, could you?

A.
Uh, not really, but I could see some movement through the leaves.

Q.
You were not able to see the whole shoving match, correct?

A.
Yes.

Q.
You didn’t go to another window to get a better view?

A.
No.

Q.
This happened on a Saturday afternoon, right?

A.
Yes.

Q.
About 1430?

A.
Yes.

Q.
You had arrived at the office at about 1230?

A.
Yes

Q.
You were alone in the office?

A.
Yes.

Q.
You were in civilian clothes?

A.
Yes.

Q.
You keep beer in the office refrigerator?
A.
Yes.

Q.
You drank about three beers after you got to the office?

A.
Yes.

Q.
And you already had a beer at lunch before getting to the office?

A.
Yes.

Q.
How much do you weigh, CPT Brown?

A.
About 180 pounds.

Q.
Are you a heavy drinker, CPT Brown?

A.
No.

Q.
Then it is fair to say that you were intoxicated at 1430 that day?

A.
I wasn’t drunk.

Q.
You weren’t completely sober, were you?

A.
No.
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