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Module 3

Develop the Skill:

Impeachment
Prior Conviction





IMPEACHMENT BY PRIOR CONVICTION

supervisoR’S GUIDE

I. 



SKILL OVERVIEW.

A. Goals.  This exercise will develop counsel’s ability to impeach a witness by prior conviction.  This method of impeachment is not frequently available to military attorneys.  Counsel are more likely to use this skill with civilian witnesses, since few soldiers enlist with civilian convictions in their records and few are retained following a military conviction.  Nonetheless, it remains a powerful weapon in counsel’s arsenal.

B. Training Overview.  Training can be conducted by the instructor with one or more counsel and is divided into four phases:  (1) preparation by instructor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.  

II. 


the law.

A. Qualifying Conviction. 
· Only the following categories of convictions may be used to impeach a witness under MRE 609:

· Convictions for crimes of dishonesty and false statement (“crimen falsi”) are admissible to impeach any witness, including the accused, regardless of the punishment authorized or actually imposed.  MRE  609(a)(2).  

· Convictions for other crimes, if punishable by death, dishonorable discharge, or confinement in excess of one year, may be admissible, subject to the discretion of the court.  The law of the jurisdiction in which the conviction was obtained governs the determination of maximum punishment.  For military convictions, look to the maximum punishment prescribed by the President regardless of the level of court-martial.  This category of convictions is subject to judicial balancing under the following standards:

· Witnesses other than the accused: such convictions shall be admitted subject to MRE 403.  MRE 609(a)(1).

· The accused:  such convictions shall be admitted only if the military judge determines that the probative value outweighs the prejudicial effect to the accused. MRE 609(a)(1).

· If the conviction was obtained or the sentence of confinement completed more than 10 years ago (whichever is later), it is not admissible for impeachment purposes.  MRE 609(b).  The military judge may make exceptions, however, if:
· The proponent gives written notice to the adverse party of an intent to use it; and,

· The military judge determines that the probative value of the evidence substantially outweighs the prejudicial effect.  MRE 609(b).  Note that this test differs from MRE 403, because the test here leans toward excluding evidence, whereas the 403 balancing is geared toward inclusion of evidence.

· For purposes of this rule, there is a “conviction” in a court-martial when a sentence has been adjudged.  MRE 609(f).

· Pendency of an appeal generally will not render convictions inadmissible, except that review of summary or special courts without a military judge must be completed before such convictions are admissible.  MRE 609(e).

· Pardon, annulment, or certificate of rehabilitation may bar use of such evidence.  MRE 609(c).
B. Article 15s and Summary Courts-Martial.  Article 15s are not admissible under MRE 609.  Summary court convictions may be used only if the witness was represented by counsel at the summary court or affirmatively waived the right to be represented by counsel.  If the underlying misconduct reflected in the Article 15 or SCM is probative of untruthfulness, counsel may be permitted under MRE 608(b) to cross-examine the witness regarding the misconduct itself.  (See Tab C, Module 2).

C. Juvenile Records.  Evidence of juvenile adjudications is generally not admissible.  MRE 609(d).

D. Elements of the Foundation:

1. The witness is the person previously convicted.

2. The previous conviction meets the qualifying criteria of MRE 609.

3. The conviction was entered in a certain jurisdiction.

4. The conviction was entered on a certain date.

5. [The record of judgment is authenticated.][Add this element if the record is offered into evidence.]

III. 
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practice pointers.

Motion in limine.  

· Because resolution of issues of admissibility under MRE 609 often requires judicial balancing, both the proponent and the opponent of the witness should consider a motion in limine to obtain a ruling prior to trial.  This is a tactical decision.  Counsel may consider waiting for the other side to raise the issue if the prior conviction is clearly admissible and counsel desires the tactical advantage of surprise.  Note that the discovery rules may require disclosure.

Method of proof.

· The witness may be impeached by prior conviction by eliciting the fact of the conviction on cross-examination; admitting into evidence an authenticated record of the conviction; or by testimony of someone present when the witness was convicted.  

· The rule permits counsel to use either cross-examination or extrinsic evidence to prove the prior conviction.  When the witness admits the facts pertaining to the conviction on cross-examination, however, the judge may exclude further evidence on the grounds that it is cumulative.

· There is more than one way to prove a prior conviction.  Normally, cross-examination of the witness about the conviction is the preferred method.  If the witness denies, mischaracterizes, or minimizes the nature of the conviction, then the impeachment value of the record is magnified.  Always be prepared to do it both ways.

· A properly certified record of conviction is a self-authenticating document and needs no sponsoring witness.  If opposing counsel objects to record of conviction on hearsay grounds, counsel should respond citing MRE 803(8).

· Most courts do not permit counsel to explore the details of the prior conviction.  Some courts permit proof of the sentence imposed.  The record of previous conviction (e.g., DD Form 493) usually indicates the sentence imposed.  If the record is admissible, then cross-examination about the sentence imposed should also be admissible.  Determine how far the military judge will permit you to go by asking him in an RCM 802 session.

Thorough investigation.  

· Since this method of impeachment cannot be used unless counsel learn to thoroughly investigate the background of witnesses, training should include a discussion of procedures for obtaining records of conviction.  For example, show counsel where to find enlisted files and how to check them for prior convictions.  Civilian convictions may be noted on enlistment documents.  Discuss CID's ability to run National Crime Information Center checks upon request.

IV. 
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SKILL DRILLS.

A. Goal:  Train counsel to use the following skills.
1. Basic cross-examination techniques covered in previous training.

2. Determine whether a previous conviction is admissible under MRE 609.

3. Impeach a witness who admits the prior conviction.

4. Impeach a witness who denies or mischaracterizes the conviction.

B. Drill 1:  Witness admits prior conviction.  

1. Supervisor or a volunteer poses as a witness.  Proponent and opponent counsel are designated.  Opposing counsel will cross-examine the witness concerning a prior conviction.  Proponent counsel will make appropriate objections.  Remaining counsel observe.

2. Supervisor states the nature of the prior conviction.  Opposing counsel determines its admissibility under MRE 609.  If the stated conviction qualifies, counsel will seek to impeach.  Proponent counsel should object if he believes that the conviction does not qualify under 609.  Instructor rules on any objections.

3. Sample solution:

Supervisor:
CPT Jones, you are the TC and proponent of the witness.  CPT Smith, you are the DC and opponent.  CPT Jones has finished direct.  CPT Smith, you will cross-examine.  I am the witness, PVT Schmotz.  I was convicted by general court-martial for willful dereliction of duty just two years ago.   Proceed.

Q.
PVT Schmotz, isn’t it true that you were convicted at a general court-martial two years ago?

TC.
Objection.  This is improper impeachment under Rule 609.

MJ.
Sustained.

Supervisor:
Review the relevant rule to determine whether a prior conviction qualifies under MRE 609.  Since the maximum punishment for willful dereliction under Art. 92 is six months confinement and the offense is not crimen falsi, the prior conviction does not qualify as impeachment under the rule.  All right.  I am still PVT Schmotz.  Now I have a prior conviction by SPCM for false official statement (Art. 107) for claiming dependents on a BAQ certification form.  The conviction occurred nine years ago.  Proceed.

[See the enclosed sample solution to drill #1.]

C. Drill 2:  Witness denies or minimizes the conviction.
1. Supervisor designates TC/DC and now plays the role of Mr. Marshall J. Douglas, who was punitively discharged from the service after a GCM conviction several years ago.

2. The DD Form 493 is attached.  Counsel may glean all necessary information from this form.  

3. Sample examination:

Supervisor:  CPT Smith, you are the DC and the proponent of Mr. Douglas.  CPT Jones, you are the TC and the opposing counsel.  I am Mr. Douglas.  You have P.E. 10 for identification.  Proceed.



[See the enclosed sample solution to drill #2.]

D. 
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Summarize the main teaching points.  Following the drills, the instructor should summarize the main teaching points, elicit comments from the participants, and distribute sample solutions.

· Thoroughly investigate each witness to ascertain the existence of prior civilian or military convictions.

· Only certain convictions which meet the criteria of MRE 609 may be used to impeach a witness.

· Article 15s and most summary courts-martial are not admissible under MRE 609.

· Be prepared to prove the existence of the prior conviction by cross-examination of the witness or by extrinsic evidence.

V. 


references.

A. David A. Schlueter et al., Military Evidentiary Foundations chapt. 4 (1994).

B. Stephen A. Saltzburg et al, Military Rules of Evidence Manual 666-685 (3rd ed. 1996 supp.).

Enclosures

Sample Solutions

DD Form 493, Extract of Military Records of Previous Convictions

Counsel Handout

[image: image5.png]EXTRACT OF MILITARY RECORDS OF PREVIOUS CONVICTIONS

IDENTIFICATION

AME (Last, First, Middle Initial) : 285N 3. RANK 4. UNIT/COMMAND NAME
DOUGLAS, Marshall J. .- ' 666-66-6666 ~_PVT/CIV | N/A
PART I- RECORD OF PREVIOUS CONVICTIONS BY COURTS-MARTIAL!
5a. TYPE OF COURT-MARTIAL }b. CM ORDER ORSCM NO: |c. HEADQUARTERS d. ARTICLE(S)
GENERAL 00-200 Ft. McNair, WASH, D.C. 81

e. SYNOPSIS OF SPECIFICATION(S) INCLUDING DATE OF OFFENSE (if more space.is needed, continué on reverse.)

Conspiracy to destroy federal property (original manuscript of the U.S. Constitution)
on 4 July 19XX.

f. SENTENCE ADJUDGED 2 g. DATE SENTENCE ADJUDGED
. : , (YYMMDD) XX/12/01
DD, confinement for 5 years, reduction to E-1, TF. h DATE SENTENCE FINALLY APPROVED®
| (YYMMDD) XX/06/05

i. | CERTIFY THE FOREGOING IS CORRECT.3

(1) (a) TYPED OR PRINTED NAME OF PERSON SIGNING ORIGINAL ENTRY IN MILITARY RECORD (Last, First, Middle Initial) (b) RANK

Johnson, Regina A. ‘ , CPT.
(2) (a) TYPED OR PRINTED NAME OF PERSON SIGNING ORIGINAL ENTRY IN MILITARY RECORD -(Last, First, Middle Initial) (b) RANK
6a. TYPE OF COURT-MARTIAL |b. CM ORDEROR SCM NO. | c. HEADQUARTERS - d. ARTICLE(S)

e. SYNOPSIS OF SPECIFICATION(S) INCLUDING DATE OF OFFENSE (/f more space is needed, continue on reverse.)

f. SENTENCE ADJUDGED 2 ~ g. DATE SENTENCE ADJUDGED
(YYMMDD)
h. DATE SENTENCE FINALLY APPROVED"
, (YYMMDD)
i. | CERTIFY THE FOREGOING IS CORRECT. 3 ; ,
(1) (a) TYPED OR PRINTED NAME OF PERSON SIGNING ORIGINAL ENTRY IN MILITARY RECORD (Last, First, Middle Initial) (b) RANK
(2) (2) TYPED OR PRINTED NAME OF PERSON SIGNING ORIGINAL ENTRY IN MILITARY RECORD (Last, First, Middle Initial) {b) RANK

PART I - ATTESTING CERTIFICATE BY CUSTODIAN

7. NAME OF UNIT/COMMAND OF CUSTODIAN 8. ADDRESS OF UNIT / COMMAND OF CUSTODIAN 9. DATE COMPLETED
) (Street, City, State, Zip Code) 1 . (YYMMDD)
HHC, Headquarters Command

~Ft. McNair, WASH, D.C. XX/XX/XX

I certify that | am the official custodian of the military personel records pertaining to previous ton.vii:‘tions by
court-martial of the above-named person, and that the foregoing is a true copy of the entries contained therein.

10. TYPED NAME- (Last, First, Middle Initial) 11. RANK 12. OFFICIAL CAPACITY 13. SIGNATUR
Mulligan, Archibald M. " CW3 Adjutant

- w ; e
1 Only admissable previous convictions will be listed. To determine admissibility, see rules on reverse.. For ‘Army personfiel, the extract will be
prepared from the Service Record or DA Form 2-2. For Air Force personnél, the extract will be prepared from AF Form 1226. For Navy personnel,
the extract will be prepared from NAVPERS Form 1070/607 or Administrative Remarks, Page 13. For Marine Corps personnel, the extract will be
prepared from NAVMC Form 118(13)-PD. : ' :

2 For convictions by summary courts-martial or special courts-martial without a’military judge, entry.is “Sentence as Approved.”

“+he service record certification block being-extracted fails:to contamn the required: (a) Signature of the personnel records custodian, request that

ar to take immediate corrective action;  (b) rank and unit/command of the custodian of the conviction record, enter remark such as “None,”

_..nk not shown, ” “Uniticommand not shown,” as appropriate, in applicable biock of the extract. . Entries in this section are extracted from the
source document. No actual signatures will be made in this section. ‘ Lo

4 Applies only to convictions by summary courts-martial and special courts-martial without a military iUdge. The date of sentence abproval is the date
that review has been.completed pursuant toArticle 64 or Amc/e 66, if applicabie ; .’

DD Form 493, OCT 84 ' Previous editions are obsolete ' L





[image: image6.png]- 7~ RULES FOR DETERMINING ADMISSIBILITY OF PREVIOUS CONVICTIONS
RN (See RCM 1001(b)(3),MCM, 1984) - )

o

There is a conviction in a court-martial when Article 64(a) or Article 66, UCMJ, if applicable.

a sentence has been adjudged, except. that a A vacation of a suspended sentence is not a
conviction by a summary .court-martial or a conviction and is not -admissible as such. An
special court-martial without a military " judge adjudication of guilt by a civilian forum is a
is not admissible in a subsequent court-martial conviction in accordance with the law of that

until review has been completed pursuant to ~ jurisdiction.

INTRODUCING EVIDENCE OF PREVIOUS CONVICTIONS

NOTE: To be considered by a court-martial, previous convictions must be. ADMITTED in evidence.
Ordinarily, they-are proved by introducing -in evidence a duly authenticated extract copy of accused's
military personnel record (DD Form 493). They may aiso be proved by the record of previous
convictions or by the order promulgating the resuits of trial. After the Record of Previous Convictions
has been marked for: udentn‘ncatnon and -shown to :the defense counsel, the introduction proceeds as

follows:

Trial Counsel: Prosecution Exhibit for identification, a duly authenticated extract copy of the
accused’s military personnel record of prevuous conviction(s) by court-martial, is offered in ewdence as
Prosecution: Exhibit

Defense Counsel: (No objection.) (The accused objects to on the grounds. that )

Military Judge (President): Prosecution Exhibit , . for identification is (not) admitted in
evidence as Prosecution Exhibit ,

DD Form 493 Reverse, OCT 84 . o ' # 0.5, Government Printing Office:. 1985=461.033/38651





IMPEACHMENT BY PRIOR CONVICTION

counsel handout

VI. 


TRAINING OVERVIEW. 

A. Introduction.  Trial advocacy training will be conducted in the courtroom on _________, from _____ to _____ hours.  The training will focus on impeachment by prior conviction.  First, I will lead a discussion of the law of impeachment by prior conviction and associated trial techniques.  During the second part of the training we will conduct several drills designed to reinforce the skills discussed in the first part of the training.   
B. Preparation.  Bring your MCM to training.  Review basic techniques of cross-examination and making and meeting objections.  Review MRE 609, 803(8), and 902.

VII. 



KEYS TO SUCCESS.

Know the elements of the foundation for prior convictions.  

1. The witness is the person previously convicted.

2. The previous conviction meets the qualifying criteria of MRE 609 (i.e., felony or crimen falsi).

3. The conviction was entered in a certain jurisdiction.

4. The conviction was entered on a certain date.

5. [The record of judgment is authenticated][Add this element if the record of conviction offered into evidence.]

VIII. 


REFERENCES FOR further STUDY.

A. David A. Schlueter et al., Military Evidentiary Foundations chapt. 4 (1994).

B. Stephen A. Saltzburg et al, Military Rules of Evidence Manual 666-685 (3rd ed. 1996 supp.).

IMPEACHMENT BY PRIOR CONVICTION

SAMPLE SOLUTIONS


[image: image7.wmf]
Drill 1

Q.
PVT Schmotz, isn’t it true that you were convicted at a special court-martial nine years ago?
A.
Yes.

Q.
That court convicted you for a violation of Art. 107, false official statement, correct?

A.
Yes, sir.

Q.
And you were convicted of making a false official statement for lying about your BAQ entitlements?
A.
Yes.

Q.
Nothing further, your honor.
Drill 2

Q.
Are you the same Marshall J. Douglas who was previously convicted by general court-martial in December 19XX?

A.
Well, I don’t know if it was general court-martial.

Q.
Isn’t it a fact that you were convicted of conspiracy to destroy the original manuscript of the United States Constitution in 19XX?

A.
Well, no.

Q.
Isn’t it a fact that you were convicted of that crime on 17 September 1989, during the 200th anniversary of the ratification of that document?
A.
It should never have been ratified!  

Q.
Please answer the question.  Were you convicted of conspiracy to destroy the Constitution?

A.
No, I was not.

Q.
Isn’t it a fact that you were sentenced to a dishonorable discharge and five years confinement for conspiracy to destroy the Constitution?

A.
Uh, no, it was only two years.

Q.
So, you now admit that you were convicted of that crime?

A.
Well, yes, but it wasn’t no GCM and I wasn’t sentenced to no five years in 
jail.

Q.
Your honor, the government moves to admit P.E. 10 for ID into evidence as P.E. 10.

MJ.
Defense, what do you say?

DC.
We object to this exhibit on the grounds of hearsay and lack of authentication.

MJ.
Trial?

DC.
Sir, P.E. 10 for ID is a self-authenticating document under MRE 902(4) and also falls within the hearsay exception under MRE 803(8).

MJ.
The objection is overruled.  P.E. 10 for ID will be admitted as P.E. 10.  You may proceed.

Q.
I am handing the witness P.E. 10.  Mr. Douglas, this is an official  record of your conviction.  Please take a moment to read block “5f” of that record of conviction.  Tell the court what block f states as the sentence you were given for the conspiracy to destroy the Constitution.

A.
It says that I was sentenced to five years confinement, dishonorable discharge.

Q.
Thank you.  Nothing further.
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