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Develop the Skill:
Impeachment
Prior Untruthful Acts

Y

The Advocacy Trainer





impeachment by prior untruthful acts

supervisor’s guide

I. 



skill overview.

A. Goals.  This exercise develops counsel’s ability to impeach a witness by cross-examination regarding specific acts probative of untruthfulness.  This form of impeachment is sometimes called impeachment by “prior bad acts.”  Lead a discussion of the law and practice pointers and then conduct the suggested drills.  Consider using examples of good and bad techniques from recent records of trial.

B. Training Overview.  Training can be conducted by the instructor with one or more counsel and is divided into four phases:  (1) preparation by instructor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.  Consider using lay people to play witnesses.

II. 
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the law.

A. Specific instances of conduct probative of untruthfulness.  MRE 608(b) permits counsel to impeach a witness by cross-examining him concerning certain prior bad acts.  Only those prior acts which are probative of the witness’s character for truthfulness may be used to impeach under this rule.

B. Extrinsic evidence not allowed.  Impeachment by prior untruthful acts is limited to cross-examination.  If the witness denies or minimizes the deceptive nature of the act, extrinsic evidence may not be used to refute his answer, or, to establish the untruthful act.  You are stuck with the witness’s answer.

C. Requires good faith basis.  Although extrinsic evidence is not admissible to prove the prior untruthful act, counsel may be required to disclose the basis for believing that the act occurred.  The inability to articulate a good faith basis for an inquiry under MRE 608(b) may result in a mistrial or other judicial sanction.

D. Subject to MRE 403 balancing.  The military judge may forbid inquiry into prior untruthful acts if unduly prejudicial or based on other MRE 403 reasons such as undue delay or misleading the members.  This issue commonly arises when counsel attempt to impeach the accused by prior untruthful acts under MRE 608(b).

E. May not refer to nonjudicial punishment or other adverse action.  It is potential error to refer to Article 15 punishment or summary court-martial that may have resulted from an untruthful act.  Inquiry must be limited to the underlying misconduct.  The proper question, therefore, is not, “didn’t you receive an Article 15 for lying to your squad leader?”, but rather, “Isn’t it true that you have lied to your squad leader before?”  A criminal conviction for a prior untruthful act may only be referred to if the technical requirements of MRE 609 are satisfied.  Article 15s and most summary courts-martial do not satisfy the requirements of MRE 609.

III. 
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practice pointers.

· Investigate each witness thoroughly.  Prior untruthful acts, by definition, happened in the past.  Sometimes you must dig deep to find good material.  Counseling files and prior Article 15s are good starting points.  Supervisors will usually have an opinion regarding the witness’s truthfulness or untruthfulness.  Explore the basis for these opinions.

· Form your questions carefully.  There are several ways to approach the prior untruthful act.  If you know the witness will admit the prior act, it may be possible to impeach with a few direct, dramatic questions.  More commonly, you will need to pursue a more oblique approach, which commits the witness to specific facts surrounding the prior incident before confronting him with the specific untruthful act.  If you demonstrate to the witness your knowledge of the prior act through detailed, leading questions, he will be reluctant to deny your account.  It is especially difficult for the witness if your questions refer to witnesses who could corroborate your allegations.  The witness doesn’t understand that you are barred from presenting extrinsic proof of the prior untruthful act.  The subtle handling of documents during cross-examination may also lead the witness to believe that you possess documentary proof of the prior act.

· Don’t give up too soon.  You are not permitted to present extrinsic evidence of the prior bad act.  You will be stuck with the witness’s denial.  You may, however, test the witness’s commitment to his denial to some extent.  An initial denial may need clarification to ensure that you are referring to the same event as the witness.  If you persist after a denial, you may draw an “asked and answered” objection from opposing counsel.  Be prepared to explain to the judge that you are simply attempting to refresh the witness as to the surrounding facts or clarifying the incident to which you are referring.  

· Look hard at discovery rules.  Information useful for impeachment does not always need to be disclosed to the opposing party.  Special care is warranted, however, when using prior bad acts to impeach the accused.  It is generally a good idea to alert the military judge and opposing counsel of your intent to impeach the accused with such information.  This gives the opposing counsel an opportunity to object to such impeachment prior to cross-examination.  The military judge will appreciate the opportunity to weigh the matter in advance.  For tactical reasons you may wish to delay such notice until after the accused has testified.  In that case simply ask the judge for an Art. 39(a) hearing prior to cross-examination. This is a greater concern in a panel case than in a judge-alone trial.

· Timing of the impeachment.  As with other forms of impeachment, you must ensure that your impeachment is consistent with your plan for the witness.  Consider eliciting favorable information from the witness before casting doubt on his veracity.  It is often better to raise impeachment after the witness has offered testimony which conflicts with your theory of the case.  Thus, the cross-examination could begin by having the witness affirm favorable testimony; then proceed to attack his unfavorable testimony; then impeach the witness to show that he does not always tell the truth.  Remember that some witnesses help you more than hurt you and you may be better off foregoing impeachment opportunities.




IV. 
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skill drills.

A. Goal:  Train counsel to employ the following skills.
1. Use cross-examination techniques covered in previous training.

2. Impeach the witness by cross-examining regarding prior untruthful acts.

B. Conduct the Drills.
1. Preparation.  Practice these drills on your own or with another counsel before conducting the training.

2. Role play.  The supervisor will play roles of witness and military judge.  Designate counsel to play roles of proponent and opponent.  Remaining participants will sit in the panel box.  Create a low-threat environment; admonish counsel to loosen up.

3. Execution.  Get out of the office and away from the phones!  Go to the courtroom.  Supervisor should demonstrate what he expects from participating counsel.  After a demonstration, select someone to perform the drill.

C. Drill 1:  Impeach a witness based on information in counseling file.
1. The facts:  The witness is SPC Lars N. Eboy, HHC, 1st COSCOM, Ft. Braxton, NC.  He is a witness in a barracks larceny case.  He testified for the government or the defense, whichever you prefer.  Through dogged investigation, you have found the enclosed General Counseling Form (DA Form 4986) in the witness’s unit file.

2. Counsel will be given a copy of the attached counseling form and directed to cross-examine the witness regarding the incident described in the document.  Counsel will be designated to object.  Counsel should not attempt to admit the counseling form into evidence.

3. Sample solution.

Q.
SPC Eboy, you took an oath today to tell the truth, correct?

A.
Yes, sir.

Q.
You want this court to believe your testimony today?

A.
They should.

Q.
Do you agree that it is important for a soldier to tell the truth even when he is not under oath in the courtroom?

A.
Yes.

Q.  You agree that a soldier should always be truthful with his chain of command?

A.  Yes.

Q.  But you have not always told the truth when speaking with your squad leader, have you?

A.  No, sir, I lied one time.

Q.  Are you referring to the incident on 10 Jan 19XX when you lied about stomach pains in order to get out of PT?

A.  Yes.

Q.  On that occasion, isn’t it true that you lied about stomach problems in order to get a sick slip and get out of PT?

A.  Yes.

Q.  After getting the sick slip, you did not go to sick call, but instead you went to the snack bar and ate donuts, right?

A.  Basically.

Q.  Basically?  Isn’t that exactly what happened?

A.  Well, yes, sir.

Q.  And when the 1SG confronted you in the snack bar, didn’t you at first tell him that you were on the way to sick call?

A.  I was going to go to sick call, sir.

Q.  Isn’t it true that the 1SG examined your sick slip and discovered that it said you were sick in the stomach?

A.  Yes, that’s true.

Q.  And it was only after the 1SG examined your sick slip that you admitted you had lied about having stomach problems?

A.  Yes, sir.

D. Drill 2:  Impeach witness using the information gleaned from a Summarized Art. 15 form.
1. The facts.  The witness is SPC Rocky Balboa.  He is a witness in an assault case and has just finished testifying on direct that he “saw the whole thing” and his buddy, the accused, was only defending himself from an unprovoked attack.  The witness’s credibility is crucial for the defense.  

2. Counsel will be given a copy of the enclosed DA Form 2627-1 and directed to impeach the witness.  Counsel is free to ask you for a little more factual background.  It is plain error to refer to the Article 15 in the cross-examination.

3. Sample solution.

Q.  SPC Balboa, do you agree that a soldier should always tell the truth in the course of his duties?

A.  Uh, yeah, I guess.

Q.  You guess?  Did you take an oath to tell the truth today?
A.  Yeah.

Q.  Is it important to tell the truth when you are under oath?
A.  Yes.

Q.  Very good.  Is it important for a soldier to be truthful in the course of his regular duties?

A.  Yes.

Q.  You have not always told the truth in your Army career have you, SPC Balboa?
A.  Well, uh, one time I made a mistake when filling out a BAQ form.

Q.  Are you referring to the BAQ form that you filled out on 5 July 19XX?

A.  Maybe.

Q.  Are you referring to the form you filled out in which you claimed to have a dependent spouse, by the name of Adrienne Smith?

A.  Yeah.

Q.  You recall filling out that form?

A.  Yes.

Q.  The 1SG directed you to complete the BAQ certification form?
A.  Yes.

Q.  The 1SG told you that you were required to provide truthful information?

A.  I don’t remember that.

Q.  You knew that the form would be used to determine how much BAQ you were entitled to receive?

A.  Yeah, I knew that.

Q.  You knew that you had a duty to provide truthful information?

A.  Yeah, I guess.

Q.  You wrote on that official Army form that Adrienne Smith was your wife?

A.  Yeah.

Q.  But Ms. Smith was not your wife at that time, was she?

A.  No.

Q.  In fact Ms. Smith did not even live with you at that time, did she?

A.  No.

Q.  In fact, you have never been married to Adrienne Smith or anybody else, have you?

A.  No.

Q.  But you signed that form saying that she was your wife on 5 July 19XX?

A.  Yes.

Q.  That was a lie, wasn’t it?

A.  It wasn’t true. 

E. Drill 3:  Impeach on the basis of prior untruthful acts.
1. The facts:  The accused is charged with aggravated assault for beating a fellow soldier over the head with a crescent wrench.  The accused claims self-defense and has testified as such.  The accused has also produced a number of witnesses who testified as to his relevant character traits.  One of the witnesses is the accused’s brother who testified on direct that the accused is a truthful, peaceful, and law-abiding person.  You have learned that the witness has a misdemeanor conviction for larceny; was recycled through basic training for cheating on the land navigation course (he found an answer key and shared it with his buddies); received an Article 15 for false official statement after he lied during an investigation into the land navigation cheating incident (essentially, he denied cheating when questioned by the company commander in the presence of his DI); and filed a bogus insurance claim (he falsely claimed that his car was broken into and the stereo was stolen).

2. The witness:  the accused’s brother has just finished testifying on direct examination.  Conduct a cross-examination of the brother to discredit his testimony using prior untruthful acts.

3. Sample solution.

Q.
You want this court to believe your brother is a truthful person don’t  you?

A.
He is a truthful person.

Q.
You want this court to believe that you are also a truthful person, isn’t that right?

A.
I am only telling the truth.

Q.
You have not always been truthful with your military superiors have you?

A.
I don’t know what you are talking about.

Q.
You graduated from basic training, didn’t you?
A.
Yes.

Q.
However, you had to be recycled during basic training, didn’t you?

A.
Well, yes.

Q.
In fact, you were recycled because you and several other soldiers cheated on the land navigation course.

A.
It wasn’t my idea.

Q.
Isn’t it true that you cheated on the land navigation course?
A.
Yes.

Q.
You found a copy of the answer key for the land navigation course, and used it to cheat on the test?
A.
Yes.

Q.
You showed the answer key to two other soldiers, didn’t you?

A.
Yes.  

Q.
Now after you had cheated on the land nav test, you were questioned about cheating on the test.
A.
Eventually.

Q.
The company commander questioned you, didn’t he?
A.
Yes.

Q.
He questioned you in his office, didn’t he?
A.
I don’t remember.

Q.
Your drill instructor was present when the commander questioned you?

A.
Yeah.

Q.
You told the commander that you did not cheat on the test?

A.
Yes.

Q.
You told him that you did not know of any cheating on the test by anyone else?

A.
Yes.

Q.
That was not truthful, was it?

A.
No.

Q.
You have been untruthful at other times as well, haven’t you?

A.
No.

Q.
Isn’t it true that you once lied to your insurance company by filing a bogus claim about a car stereo you said had been stolen?

A.
I don’t know what you are talking about.

* Are you stuck here? Is this as far as you can go?  You should ask follow up questions to clarify the incident in question and test the witness’s commitment to his answer.

Q.
Allstate refused to renew your car insurance recently, isn’t that correct?
A.
They canceled it because I had too many points on my license.

* Read the panel; do they believe you or do they think you are cashing in on this guy’s poor driving record to inappropriately call into question his credibility?

Q.
You filed a claim with Allstate based on the alleged theft of your car stereo, right?

A.
Right.

Q.
At the time you filed the claim your policy was still in effect?

A.
Yes.

Q.
Allstate refused to pay your claim?

A.
Yeah, they refused.

Q.
Isn’t it true that your car stereo was never stolen?

A.
No.

Q.
Isn’t it true that you filed a false claim for your car stereo with Allstate?

A.
No.

Q.
It’s true isn’t it that Allstate canceled your policy right after you claimed your stereo was stolen?
A.
No.

* Move on, you are now stuck with this answer and have gone about as far as a judge will allow on this line of questioning.  You are stuck with his answer.  You probably won that round anyway.
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Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned;  distribute the sample solution; and summarize the main points:

· Never refer to nonjudicial punishment which may have resulted from a prior untruthful act; concentrate on the misconduct itself.
· Develop the facts of a prior untruthful act so that the panel clearly understands the deception involved.
· Use cross-examination techniques that lead the witness to believe that you can prove his prior untruthful act.
V. 



references.

A. Thomas A. Mauet, Trial Techniques 245-246 (4th ed. 1996).

B. David A. Schlueter et. al., Military Evidentiary Foundations 130-133 (1994).

[image: image6.png]ATTESTING CERTIFICATE

Date: 1Jan 19XX

I certify that I am the official records custodian of the records of nonjudicial punishment

pertaining to SPC Rocky A. Blaboa, 111-11-1111, A Battery, 2nd Battalion, 3rd Field

Artillery Regiment (Abn), and that the attached document consisting of one (1) page is a
"true and complete copy of the ongmal DA Form 2627-1 which is mamtamed inmy

official custody.
BOB%OHNSON

SSG, USA
Brigade Legal NCO





[image: image7.png]SUMMARIZED RECORD OF PROCEEDINGS UNDER ARTICLE 15, UCMJ

For uss of this form, see AR 27-10; the proponent sgency Is TIAG.

See Notes on Reverse Before Completmg Form

This form will be used only in cases involving enlisted personnel and then ONLY when no punishment OTHER THAN oral admonition
“reprimand, restriction for 14 days or less, extra dutleq for 14 days or less, or & combination thereof has been imposed:

ME GRADE | SSN , UNIT
BALBOA, Rocky A. E-4 f111-11-1111 | A Btry, 2/3 FA, Ft. Braxton, NC
1. On__15 Julv 19XX , the above service member was advised that I was considering imposition of nonjudicial

punishment under the provisions of Artncle 15, UCMJ Summarized Proceedings, for the following misconduct: 2/
On or about 5 July 19XX, with intent to deceive, you made an official statement
“to wit: that you were legally married to Adrienne Smith, which statement was totally
false, and was then known by you to be false.

2. The member was advised that no statement was required, but that any statement made could be used against him or her in the
proceeding or in a court-martial. The member was also informed.of the right to . demand trial by court-martial-%/, , the right to present
matters in defense, extenuation and/or mitigation, that any matters presented would be considered by me before deciding whether to
impose punishment, the type or amount of punishment, if imposed, and that no puniahment would be imposed unless I was convinced
beyond a reasonable doubt that the service member committed the misconduct. The service member was afforded the opportunity to -
take 24 hours to make a decision regarding these rights. No demand for trial by court-martlal was made, After considering all matters
precented the following punishment was imposed: 4/

Oral reprimand and restriction for 14 days.

S

2 The member was advised of the right to appeal to the Cdr, 2/3 FA. Ft. Braxton within b calendar days, that an appeal made
er that time could be rejected as untimely, and that the punishment was effective immediately unless otherwise stated above. The
‘mber
Elected immediately not to appeal D Requested time to decide whether to appeal and the decision is indicated in item
4, below &/8/

DATE NAME, GRADE, AND ORGANIZATION OF IMPOSING SIGNATURE

COMMANDER ,
/?/Jy/ lfxx Cassius M. Clay, CPT, A Btry, 2/3 FA /

4. (Initial appropriate block, date, and sign) i

a. m] I do not appeal - b. [':jv;x appeal and do not submit matters for consideration/ c.[::_j 1 appeal and submit additional
- mattersl/

DATE NAME AND GRADE OF SERVICE MEMBER SIGNATURE

15.Jol x| mm%ﬁ____mw\m
After consideration of all matters plesented in appeal, the appeal is: N

: Denied : Granted as follows: 8/

DATE NAME, GRADE, AND ORGANIZATION OF COMMANDER SIGNATURE

6. 1 have seen the action taken on my appeal DATE SIGNATURE OF SERVICE MEMBER
7. ALLIED DOCUMENTS AND/OR COMMENTS Y LY/ LY
DA FORM 96271 EDITION OF NOV 82 IS OBSOLETE

AUG 84





[image: image8.png]4/ See AR 27-10 for further guidance. Ordinarily entries on this form will be handwritten in ink.

2/ Insert a concise statement of each offense in terms stating a specific violation and the Article of the UCMJ. If additional space is
needed, use item 7 and/or continuation sheets as described in note 9 below. . :

2/ Inform the member that if he or she demands trial, trial could be by SCM, SPCM, or GCM. Additionally, inform the member that
he or she may object to trial by SCM and that at SPCM or GCM he or she would be entitled to be represented by qualified military
counsel, or by.civilian counsel at no expense to the government. If the member is attached to or embarked in 2 vessel, he or she is not
permitted to refuse Article 15 punishment. In such cases, all reference to a demand for trial will be lined out and an appropriate
remark will be made in item 7 indicating the official name of the vessel and that the member was attached to or embarked in the

.~ wessel at the time punishment was imposed.

4/ Offenses determined not to have been committed will not be listed. If the imposing commander decides not to impose punishment,
the member will be notified and no copies of this record will be prepared. If a punishment is suspended, the following statement
should be added after it: “To be automatically remitted if not vacated before (date).”

3/ If the member imm;&iately elects not to appeal, item 5 will not be completed.

£/ The imposing commander will initial the appropriate block. ‘

it th; individual appeals, this form and all matters set forth in item 7 will be forwarded to the superior authority.

-’-/. ‘The superior authority will initial the appropriate block. Refer to note 10, below.

e Intlus space indicate the num!;er of pages as follows: Allied documents oh appeal consist of. - pages Allied documents
include all written matters considered by the imposing commander, submitted by the member on appeal \commander’s rebuttal,

and copies of supplementary actions taken on the punishment. Suppiementary actions will be recorded in accordance with note
10. If additional space is needed for completion of any item(s), use plain bond headed “Conti_nuation Sheet 1,” etc.

1o/ Applicable portions of the following suggested formats may be used to record action taken on an appeal and supplementary actions

, for summarized Article 15 proceedings. Appropriate language should be entered in item 7 or, if necessary, on continuation sheets.

a. Suspension, Mitigation, Remission, or Setting Aside.

On (date) the punishment(s) of i - :

imposed on (date of punishment) (was) (were) (suspended and will be automatically remitted if not vacated before (date))
(mitigated to) (set aside,and all rights, privileges, and property affected restored) (by my order) (by order of) (the officer who
imposed the punishment) (the successor in command to the imposing commander) (as superior authority).

(Typed name, grade, and organization of commander) Isl.

b. Vacation of Suspension

The suspension of the punishment(s) of , .
imposed on (date of punishment) (is) (are) hereby vacated. The unexecuted portion(s) of the punishment(s) will be dul, xecuted.

(Typed name, grade, and organization of commander) Isl.

By Racial/ethnic identifiers will be placed in item 7 (Chap 15, AR 27-1 0).

Reverse of DA Form 2627-1, Aug 84 4 GPO : 1984 O - 421-646 (17043)





[image: image9.png]GENERAL COUNSELING FORM

For use of this form, see AR 635-200: the proponent agency is M|LPE4RCEN

DATA REQUIRED BY THE PRIVACY ACT OF 1974

AUTHORITY: 5 USC 301, 10 USC 3012(G). PRINCIPAL PURPOSE: To record counseling data pertaining to service members. ;
ROUTINE USES: Prerequisite counseling under paragraphs 5-8, 5-13, chapters 11, 13 or section 111, chapter 14, AR 635-200. May also be used to
‘ment failures of rehabilitation efforts in administrative discharge proceedings. o
OSURE: Disclosure is voluntary, but failure to provide the information may result in recording of a negative counseling session indicative
s subordinate’s lack of a desire to solve his or her probiems. s

PART | —- BASIC DATA

1. NAME (last, first, MI) . ; 2. SOCIAL SECURITY NO. |3. GHFADE 4. SEX
EBoy, Lars N. 121-21-2121 5'3/}’/5(, /Vl
5. UNIT FOR TRAINING UNITS ONLY
HHC ) 15t Coscom |6 WEEK OF TRAINING _ |7. TRAINING SCORES
FT ‘BRA')(TDN ) NC HIGH MED Low

PART Il -~ OBSERVATIONS

8. DATE AND CIRCUMSTANCES

On 10 Jan 19xX, PFC Eboy was released Hom the 0630 Pr formatien

and ﬂivm a sick call slp affec he complained of stomach pains. He was

~ ordered 4o report dlfcch, b sick call at Tme #10. At abovt 0700 15t koD
went fo the mini -Px and found PFC Eboy eating donuts und o sausage-egq -
and-cheese biscort. When asked why he was not at sick call, PFC Ehoy holf
156 Road that he was on his fo the TmC. 156 Road fhen read PFC Choy's
sick ship and noted Hat it said "stomach pain®. The 156 Hhen asked PRC
Eboy why b was shfing his face i€ he had a stomach ache. PFC Eboy then
admifled that he never had stomach pains that m/orm‘hg.

Yov are advised rat Lying o your sz)uacl leader and 136 is & wery serrovs
OFfense under the UCMJS and could result in an Arkicle 1S or covrt-martal.
This mcident also undermines my Hust in you. You have heen in the .
o hmes o s o and ol nderstd tal gty s o 9
e most mmportant valves do & soldier. |

I am qoing to recommend that the Co impose ab bar o reenlisfment on
you. Zf yov Keep your rose clean and soldier hand , T wil) recommend that
.l* be r&mOVeAJ :

DISPOSITION INSTRUCTIONS
This form will be destroyed upon: reassignment (other than rehabilitative -
transfers), separation at ETS, or upon retirement.

DA FORM 4856, JUN 85 , EDITION OF JUL B4 IS OBSOLETE.





[image: image10.png]PART 11l — AUTHENTICATION

10. NAME, GRADE, SIGNATURE OF COUNSELOR K DATE

s__gg R. CRUNTCHER , SS& 10 JAAN 1A X¥
11. | acknowiedge having been counseléd by the abbve individual an8 understand the reason for this counseling session. | £bncur/honconcur that the
Information above accurately refiects this eling ] ! for the followlng reasons:

12. NAME, GRADE, SIGNATURE OF INDIVIDUAL COUNSELED DATE

. Pfc | @_MM/ - 10 Jan 19%X

13. IF COUNSELED lNDlVl AL REFUSES TO SIGN COUNSELING NOTEg
COUNSELOR WILL INITIAL THIS BLOCK.

PART IV — REHABILITATION
14. REHABILITATION RESULTS/COMMENTS
15. NAME, GRADE, SIGNATURE OF INDIVIDUAL COUNSELED DATE
16. NAME, GRADE, SIGNATURE OF COUNSELOR . DATE

PART V. — UNIT COMMANDER INTERVIEW

17. INTERVIEW RESULTS AND RECOMMENDATION

18. NAME, GRADE, SIGNATURE OF UNIT COMMANDER ‘ ' i ; DATE

GPO : 1985 O - 461-033 (38541)






impeachment:  untruthful acts

counsel handout

VI. 



training overview.

A. Introduction.  Trial advocacy training will be conducted in the courtroom on _________, from _____ to _____ hours.  The training will focus on impeachment by untruthful acts.  First, I will lead a discussion of the law of impeachment by untruthful acts and associated trial techniques.  During the second part of the training we will conduct several drills designed to reinforce the skills discussed in the first part of the training.   
B. Preparation.  Bring your MCM to training.  Review basic techniques of cross-examination and making and meeting objections.

VII. 



keys to success.

A. Review basic cross-examination techniques.

B. Review MRE 608(b).

VIII. 



references for further study.

A. Thomas A. Mauet, Trial Techniques 245-246 (4th ed. 1996).

B. David A. Schlueter et. al., Military Evidentiary Foundations 130-133 (1994).

impeachment:  untruthful acts

sample solution
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Drill 1:  Counseling File

Q.
SPC Eboy, you took an oath today to tell the truth, correct?
A.
Yes, sir.

Q.
You want this court to believe your testimony today?

A.
They should.

Q.
Do you agree that it is important for a soldier to tell the truth even when 
he is not under oath in the courtroom?

A.
Yes.

Q.
You agree that a soldier should always be truthful with his chain of command?

A.
Yes.

Q.
But you have not always told the truth when speaking with your squad leader, have you?

A.
No, sir, I lied one time.

Q.
Are you referring to the incident on 10 Jan 19XX when you lied about stomach pains in order to get out of PT?

A.
Yes.

Q.
On that occasion, isn’t it true that you lied about stomach problems in order to get a sick slip and get out of PT?

A.
Yes.

Q.
After getting the sick slip, you did not go to sick call, but instead you went to the snack bar and ate donuts, right?

A.
Basically.

Q.
Basically?  Isn’t that exactly what happened?

A.
Well, yes, sir.

Q.
And when the 1SG confronted you in the snack bar, didn’t you at first tell him that you were on the way to sick call?

A.
I was going to go to sick call, sir.

Q.
Isn’t it true that the 1SG examined your sick slip and discovered that it said you were sick in the stomach?

A.
Yes, that’s true.

Q.
And it was only after the 1SG examined your sick slip that you  admitted 
you had lied about having stomach problems?

A.
Yes, sir.

Drill 2:  Summarized Art. 15

Q.
SPC Balboa, do you agree that a soldier should always tell the truth in the course of his duties?

A.
Uh, yeah, I guess.

Q.
You guess?  Did you take an oath to tell the truth today?
A.
Yeah.

Q.
Is it important to tell the truth when you are under oath?
A.
Yes.

Q.
Very good.  Is it important for a soldier to be truthful in the course of his regular duties?

A.
Yes.

Q.
You have not always told the truth in your Army career have you, SPC Balboa?
A.
Well, uh, one time I made a mistake when filling out a BAQ form.

Q.
Are you referring to the BAQ form that you filled out on 5 July 19XX?

A.
Maybe.

Q.
Are you referring to the form you filled out in which you claimed to have a dependent spouse, by the name of Adrienne Smith?

A.
Yeah.

Q.
You recall filling out that form?

A.
Yes.

Q.
The 1SG directed you to complete the BAQ certification form?
A.
Yes.

Q.
The 1SG told you that you were required to provide truthful information?

A.
I don’t remember that.

Q.
You knew that the form would be used to determine how much BAQ you were entitled to receive?

A.
Yeah, I knew that.

Q.
You knew that you had a duty to provide truthful information?

A.
Yeah, I guess.

Q.
You wrote on an that official Army form that Adrienne Smith was your wife?

A.
Yeah.

Q.
But Ms. Smith was not your wife at that time, was she?

A.
No.

Q.
In fact Ms. Smith did not even live with you at that time, did she?

A.
No.

Q.
In fact, you have never been married to Adrienne Smith or anybody else, have you?

A.
No.

Q.
But you signed that form saying that she was your wife on 5 July 19XX?

A.
Yes.

Q.
That was a lie, wasn’t it?

A.
It wasn’t true. 

Drill 3:  Prior Untruthful Acts

Q.
You want this court to believe your brother is a truthful person don’t you?

A.
He is a truthful person.

Q.
You want this court to believe that you are also a truthful person, isn’t that right?

A.
I am only telling the truth.

Q.
You have not always been truthful with your military superiors have you?

A.
I don’t know what you are talking about.

Q.
You graduated from basic training, didn’t you?
A.
Yes.

Q.
However, you had to be recycled during basic training, didn’t you?

A.
Well, yes.

Q.
In fact, you were recycled because you and several other soldiers 
cheated on the land navigation course.

A.
It wasn’t my idea.

Q.
Isn’t it true that you cheated on the land navigation course?
A.
Yes.

Q.
You found a copy of the answer key for the land navigation course, and 
used it to cheat on the test?
A.
Yes.

Q.
You showed the answer key to two other soldiers, didn’t you?

A.
Yes.  

Q.
Now after you had cheated on the land nav test, you were questioned about cheating on the test.
A.
Eventually.

Q.
The company commander questioned you, didn’t he?
A.
Yes.

Q.
He questioned you in his office, didn’t he?
A.
I don’t remember.

Q.
Your drill instructor was present when the commander questioned you?

A.
Yeah.

Q.
You told the commander that you did not cheat on the test?

A.
Yes.

Q.
You told him that you did not know of any cheating on the test by anyone else?

A.
Yes.

Q.
That was not truthful, was it?

A.
No.

Q.
You have been untruthful at other times as well, haven’t you?

A.
No.

Q.
Isn’t it true that you once lied to your insurance company by filing a bogus claim about a car stereo you said had been stolen?

A.
I don’t know what you are talking about.

* Are you stuck here? Is this as far as you can go?  You should ask follow up questions to clarify the incident in question and test the witness’s commitment to his answer.

Q.
Allstate refused to renew your car insurance recently, isn’t that correct?
A.
They canceled it because I had too many points on my license.

* Read the panel; do they believe you or do they think you are cashing in on this guy’s poor driving record to inappropriately call into question his credibility?

Q.
You filed a claim with Allstate based on the alleged theft of your car stereo, right?

A.
Right.

Q.
At the time you filed the claim your policy was still in effect?

A.
Yes.

Q.
Allstate refused to pay your claim?

A.
Yeah, they refused.

Q.
Isn’t it true that your car stereo was never stolen?

A.
No.

Q.
Isn’t it true that you filed a false claim for your car stereo with Allstate?

A.
No.

Q.
It’s true isn’t it that Allstate canceled your policy right after you claimed your stereo was stolen?
A.
No.

* Move on, you are now stuck with this answer and have gone about as far as a judge will allow on this line of questioning.  You are stuck with his answer.  You probably won that round anyway.
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