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demonstrations

supervisor’s GUIDE
I. 



SKILL OVERVIEW.

A. Goals.   Increase counsel’s direct examination skills by incorporating the proper use of demonstrations.  This includes conducting demonstrations with witnesses and using models in the courtroom.  Counsel must accurately describe each type of demonstration for the record. 

B. Training Overview.  This training includes two drills and requires a minimum of four participants; others can assume the role of the panel.   The training is divided into four phases: (1) instruction on the law and discussion of practice pointers; (2) preparation by counsel; (3) practical exercise with critique by panel if desired; and (4) a summary of the teaching points and distribution of sample solutions.  It should take about one hour to complete this training module.

II. 



the law.

A. General requirements.
· The military judge has broad discretion to control demonstrations.  "Preliminary questions concerning the . . . admissibility of evidence . . . shall be determined by the military judge.” M.R.E. 104(a).

· A demonstration must be relevant.  It must have some “tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable.” M.R.E. 401.

· A demonstration may be excluded if “its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the members, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.” M.R.E. 403.

· A demonstration must be for a proper purpose.  If the real purpose of a demonstration is to gain an unfair advantage, shock the conscious, or inflame the panel, the demonstration should be excluded.  United States v. White, 23 M.J. 84 (C.M.A. 1986). 

· The demonstrative use of a model or object must be authenticated.  “The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.”  M.R.E. 901.

B. Elements of the Foundation:  Demonstrations by witnesses.
1. The demonstration is relevant (useful in explaining testimony). 

2. The probative value of the demonstration is not substantially outweighed by any prejudicial effect.

C. Elements of the Foundation: Demonstrations with models.  A Foundation must be established for both demonstrative use and admission as an exhibit.

1. The model is relevant (useful in explaining testimony).

2. The probative value of the model is not substantially outweighed by any prejudicial effect.

3. The witness is familiar with the item represented at the relevant date and time.

4. The model is a fair and accurate representation or created to scale. 

III. 


practice pointers.

The art of the in-court demonstration goes beyond exhibition, where the proponent merely displays something before the court.  A well-executed demonstration can greatly enhance the impact of direct examination at trial by showing a physical or mechanical process.  Demonstrations can be used to show sight, sound, smell, or touch. Furthermore, models can provide an enhanced understanding of spatial orientation, which is not available through two-dimensional diagrams.  Models can be used to show the human anatomy, the layout of scenes, or demonstrate the operation of a machine.

· Know your judge.  Some military judges may be reluctant to allow certain witness or model demonstrations.  Raise the issue early in an R.C.M. 802 session.  This will allow time to smooth out any difficulties and provide opposing counsel an opportunity to voice concerns.  Make it a habit to ask permission from the military judge before having a witness leave the stand.   
· Organize effectively.  Logically organize where the demonstration will take place in your direct examination for maximum impact.  Ensure the physical facts of the case do not conflict with your demonstration.  Reemphasize key components of your theory of the case.  The demonstration can be conducted immediately after the relevant testimony or after the entire direct examination is complete.

· Prepare your witness.   “Winging it” can lead to disaster.  The benefits of a demonstration are lost if the execution is not smooth or the witness is unprepared.  Rehearse the demonstration with the witness ahead of time and exercise appropriate witness control during the demonstration.    
· Anticipate logistics.  Demonstrations can present unique logistical challenges.  Plan ahead and use a checklist if necessary.  
· Ensure models are of sufficient quality. 
· Mark and label models as exhibits before your presentation. 
· Measure important distances before the demonstration.  Use reference points that can be easily described for the record.  Request judicial notice of key distances if necessary. 
· Position the demonstration properly.  Ensure all parties, the accused, the military judge, and the panel have an unobstructed view.
· Carefully handle any weapons.
· Select appropriate assistants.  Generally, only actual witnesses or experts should participate in the demonstration.
· Accurate record description.  A detailed and accurate description of the demonstration must be made.  An effective description should allow reviewers of the record of trial to visualize the activity or process shown without confusion. Clear photographs of any models used should be made for the record.  Avoid using language such as “let the record reflect.”  These legalistic references are unnecessary and may cause the listener to lose interest.   

· Know the language.  Become familiar with key terms (e.g. anatomy, mechanical) that can more accurately describe the demonstration for the record.  Familiarize the military judge or panel members with unfamiliar terms before you conduct the demonstration.  

· Control the action.  If you are trying to show fast-moving action, have the witness demonstrate movements twice.  Once in slow motion, and once in real-time.  Slow motion can help the panel understand positioning and you can describe the action step-by-step.  Real-time shows the panel how the event actually occurred.

· Plan model use.  Decide ahead of time how a model will be used.  Is it purely for demonstration, or will it be admitted as an exhibit for the fact-finder to consider during deliberation.

· Objections and cross-examination.  Counsel conducting the demonstration should anticipate obvious objections and be prepared to respond.  Opposing counsel should watch closely and be prepared to object if the demonstration runs afoul of M.R.E. 401, 403, or 901.  On cross-examination, counsel may ask the witness to demonstrate a particular act that bolsters the opposing theory of the case.

IV. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Prepare and conduct brief demonstrations with witnesses and models.

3. Lay the proper foundation for demonstrations with witnesses and models.

4. Accurately describe witness and model demonstrations for the record.

B. Conduct the drills.
1. Preparation:  This training module requires at least four participants: (1) a supervisor, who will play the role of military judge, (2) one counsel to perform the drill, (3) one person to play the witness role, and (4) at least one person, preferably more, to assume the role of panel members.  The module has two drills:  (I) demonstrations with witnesses and (II) demonstrations with models.  Common office supplies can be used to complete the demonstrations with models section.  Those serving as panel members should be prepared to take notes. 

2. Training Phases: The training should be conducted in four phases:

a. Phase I:  Instruction.  Using the Supervisor’s Guide, present a 15-minute period of instruction to include when demonstrations should be used, the applicable law and foundational elements, and practice pointers.

b. Phase II:  Counsel Preparation.  Assign counsel and a witness to one of the drills below and provide appropriate scenario handouts. Allow 15 minutes for rehearsal.

c. Phase III:  Practical Exercise and Critique.  The counsel and witness perform the demonstration drill.  This will be followed by a critique by the supervisor and mock panel members.  For the demonstration with witnesses section, a practical critique can be employed.  The supervisor should select one or more of the panel members to turn their backs or close their eyes during the demonstration, and then duplicate the position or action described by the counsel for the record. 

d. Phase IV:  Summary.  The supervisor distributes the sample solutions.  Review the solutions and summarize main points discussed during the instruction.

V. 
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DRILL EXECUTION.

A. Drill #1: Witness Demonstration Exercise.  

1. Concept.  Counsel conducts a brief direct examination of a witness who sees a victim moving slowly and then discovers the victim on the ground.  Counsel incorporates two brief demonstrations into the examination: a demonstration of the movements observed, and a demonstration of the position in which the victim was found.  Selected panel members should have their backs turned; note taking is permitted.  

2. Evaluation.  Evaluate how smoothly counsel proceeds into the demonstration phase from direct examination.  How well does counsel demonstrate the movement and position for the panel through the witness?  How well does counsel describe the movement and position for the record?  At the conclusion of the exercise, the supervisor should select one or more of the panel members (who had their backs turned) to demonstrate the movement described and assume the position demonstrated. This provides real feedback to show counsel how well the demonstration was described for the record.  Be creative.  Consider using other positions as well.

B. Drill #2: Model Demonstration Exercise.
1. Concept.  In a murder case, counsel conducts a brief examination of an expert witness, previously qualified, regarding the path of a bullet through the victim’s head.  To give the panel a 3-D view of the angle of the bullet’s trajectory (a key fact in the case), counsel has the expert demonstrate the trajectory by using a model of a human head and inserting pencils or rods to represent the flight of the projectile.  At the conclusion of the demonstration, the exhibit is offered into evidence.

2. Materials.  This scenario envisions using a Styrofoam head, but for training purposes many substitutes will work.  Use a Styrofoam cup, a piece of fruit (orange or apple), or a large ball.  Pencils work fine to demonstrate the projectile flight by inserting them into the Styrofoam or fruit.  Use tape to secure the end of pencils if using a ball.  Some type of marking pen, preferably felt tip, will be needed to mark on the model.  

3. Evaluation.  Evaluate how smoothly counsel proceeds into the demonstration phase from direct examination.  Does counsel have the model marked as an exhibit?  Does counsel lay a proper foundation?  Does the finished exhibit coincide with the testimony?  Does the finished exhibit provide a helpful three-dimensional view?

C. Witness Demonstration Sample.
Q.
Sergeant Rock, where do you reside?

A.
In the D Co. barracks, located at 2200 Lee St., Fort Wahoo.

Q.
Were you present in your barracks room on the evening of October 31?

A.
Yes, I was alone, reading.

Q.
Did anything peculiar happen that evening?

A.
Yes, at 2230 hours, I heard a strange sound outside my window.

Q.
What kind of sound?

A.
It sounded like someone was moaning, as if they were hurt.

Q.
What happened next?
A.
I got up, pulled back the blinds covering my window, and looked out into the parking lot.

Q.
What did you see?
A.
I saw a soldier who I recognized as Private Rowdy from 2d Platoon, still dressed in his BDU’s.  He was moving slowly in front of me, from left to right. I could see his right side.

Q.
How far away was Private Rowdy when you saw him?

A.
I estimate about 12 feet?

Q.
How did you arrive at this estimate?
A.
I know the distance from my window to the unit parking lot is about 10 feet.  There is a narrow strip of grass between the building and the parking lot.  He was not far beyond the grass, only a few feet.

Q.
Sergeant Rock, I’m standing on a mark on the courtroom floor directly in front of you, but at a distance.  Does my distance from you fairly and accurately reflect the distance at which you viewed Private Rowdy?
A.
Yes.

Counsel:
The distance from the witness to the mark I am standing on has been previously measured and is 12 feet.

MJ:

The record will so reflect.
Q.
Sergeant Rock, please describe what you saw?

A.
Private Rowdy walked very slowly.  He was dragging his left foot.  He did not have a boot on his left foot.  His right hand was cupped, and pressed against the right side of his neck.  I saw blood streaming from under his right hand.  His left hand has over his stomach.

Q.
Sergeant Rock, would a demonstration help explain the movement you just described?

A.
Yes it would.

Q.
Your honor, may the witness step down in front of the panel to demonstrate what he saw?

MJ:

The witness may step down.

Counsel:
Sergeant Rock, I’d like you to assume the role of Private Rowdy and demonstrate to the panel the manner in which you saw him walking.  Assume the panel is looking out the window as you did. Please place yourself about 12 feet in front of the panel and walk parallel to the panel box with your right side facing them in the manner you observed Private Rowdy.  Please continue moving until I direct you to stop.
Witness:
[The witness does as instructed, takes his position in front of the panel, and begins the movement].

Counsel:
[As the witness moves, counsel describes the action for the record].  The witness has removed his left shoe and is walking very slowly in a straight line while dragging his left foot.  He is moving parallel to the front of the panel box, approximately 12 feet away, with his right side facing the panel.  The witness's right hand is cupped and pressed hard against the right side of his neck.  His left hand is open and clutching his abdomen over the navel. The witness may halt.
MJ:

Thank you counsel.

Counsel:
Sergeant Rock, you may return to the stand.

Q.
How long did you observe this movement?

A.
Very briefly, about 10 seconds.

Q.
What was the lighting like that night?
A.
It was dark.  No moon, but the parking lot is well lit; I had no problem seeing.

Q.
What happened next?
A.
I called out, but he only moaned, so I decided to run outside to help. I left the window and ran.  I believe it took me about 30 seconds to reach him in the parking lot.    

Q.
What did you see?  

A.
When I got to him, he was down.  He was on his left side, head facing down, still pressing his right hand against his neck.  His left arm was extended and his head rested on his arm.  His legs were together, but curled inward towards his chest.

Q.
What did you hear?

A.
He kept mumbling a name, something like Smith. It was barely audible, but when I knelt down beside him I could hear it.

Q.
Sergeant Rock, would a demonstration help illustrate what you saw to the members? 

A.
Yes it would.

Q.
Your honor, may the witness step down in front of the panel to demonstrate the position of the victim he saw?

MJ:

The witness may step down.

Counsel:
Sergeant Rock, I’d like you to assume the position of Private Rowdy that you just described on direct examination.  Please center yourself in front of the panel, and assume the position you observed.  Remain in the position until I instruct you to return to the witness stand.

Witness:
[The witness does as instructed and assumes the position on the floor in front of the panel].

Counsel:
The witness is laying on his left side, approximately ___ft. in front of the panel [any reasonable distance where all members can see], his body is parallel to the front of the panel box.  His left ear is resting on top of his left bicep, his left arm is fully extended and his left hand is in a fist.  His right hand is cupped, and pressed tightly against the right side of his neck; his right elbow is on the ground perpendicular with his body; his eyes are gazing at the ground near his right elbow.  His legs are together, with the knees curled towards the chest, perpendicular with his body and parallel with his right elbow.  The left shoe is missing.  Thank you Sergeant Rock, you may return to the witness stand.
D. Model Demonstration Sample. 

Q.
Dr. Prober, are you familiar with the fatal wounds suffered by Private Rowdy on 21 November?
A.
Yes, I have completely reviewed all the medical evidence concerning the deceased.  

Q.
Dr. Prober, based on all the evidence you have reviewed, where was the entry wound on Private Rowdy?

A.
The entry wound was in the left temporal bone, one half inch anterior to the top of the left ear.

Q.
And where was the exit wound?
A.
The projectile exited the right parietal bone, about two inches above the top of the right ear.

Q.
What type of path did the projectile take through Private Rowdy’s skull?

A.
The projectile went straight through the skull. The projectile entered the left temporal bone and passed completely through the brain to the exit wound in the right parietal bone. 

Q.
What was the angle of trajectory for the projectile?
A.
About a 45 degree angle.  If you drew a straight line through the skull from the entry wound to the exit wound, it would represent the axis or flight path of the projectile.       

Q.
Your honor, may I approach the witness?
MJ:
You may.

Q.
I am showing you P.E.1/D.E .A for ID, are you familiar with what this model represents? [Already have the document marked, and previously shown to opposing counsel].  

A.
Yes.  It’s a model depicting the human head.

Q.
Is P.E. 1/D.E. A for ID a fair and accurate representation of the victim's head?

A.
Yes.

Q.
Would this model help you explain your medical testimony?
A.
Yes it would.

Counsel:
First, Dr. Prober, could you orient the panel to the major bones of the skull. [Hands marker to witness].  Begin by indicating where the ears would be. [Witness draws ears on the model]. 

Counsel:
Next, with dotted lines, depict the frontal bone, the occipital bone, and the right and left temporal and parietal bones. [Witness does as instructed].  The witness has marked dotted lines, which divide the model into sections.  Please label the sections as follows: place an “F” in the frontal bone section; a “O” in the occipital bone section; an “LT” in the left temporal section; an “RT” in the right temporal section; an “LP” in the left parietal section; and an “RP” in the right parietal section. [Witness does as instructed].  The witness has depicted the forehead area of the model with an “F;” the rear section  of the model with an “O;” the lower left section of the model with  “LT;” the upper left with “LP;” the lower right section with “RT;” and the upper right with “RP.” 

Counsel:
Dr. Prober, using the marker, place an “X” where you testified that the entry wound was and label it as “E1.” [Witness does as instructed].  The witness has placed an “X,” labeled as “E1” level with the left ear, but one-half inch in front.  Please place an “X” where you testified that the exit wound was and label it as “E2.” [Witness does as instructed].  The witness has placed an “X” on the right side of the model, about two inches above the top of the right ear. 
Counsel:
[Hands pencils, or substitute, to witness].  Finally, Dr. Prober, using these pencils, insert them into the entry and exit wounds you have depicted to demonstrate the trajectory of the bullet, and leave them in the exhibit. [Witness inserts pencils as instructed].  
Q.
Does P.E. 1/D.E. A. for ID fairly and accurately reflect your opinion regarding the path of the projectile that passed through Private Rowdy’s head? 

A.
Yes it does.

Counsel:
Your honor, I offer P.E.1/D.E. A into evidence as P.E. 1/D.E. A.

MJ:
So received.

Counsel:
Your honor, I request that the exhibit be published to the members, and that a photograph be taken and included in the record at the appropriate time.

MJ:
P.E. 1/D.E. A. shall be published.  I order a photograph be taken of the exhibit and entered into the record of trial.

VI. 
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VII. 



TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on conducting  demonstrations during direct examination.  Two types of demonstrations will be covered: demonstrations with witnesses and demonstrations with models.  

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, the foundation for witness demonstrations, and the foundation for offering a model into evidence.  Review MRE 401; 403; 901.

VIII. 
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KEYS TO SUCCESS.

A. Smoothly incorporate a demonstration into your direct examination. 

B. Know the elements of the foundation for a demonstration by a witness.

1. The demonstration is relevant.

2. The probative value of the demonstration is not substantially outweighed by any prejudicial effect.

C. Know the elements of the foundation for the demonstrative-use and evidentiary-use of a model.

1. The model is relevant.

2. The probative value of the model is not substantially outweighed by any prejudicial effect.

3. The witness is familiar with the item or scene represented by the model at the relevant date and time.

4. The model is a fair and accurate representation or created to scale. 

D. Accurately describe the demonstration for the record.

IX. 
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ENCLOSURE

Exercise Handouts

witness demonstration exercise

scenario handout

X. OVERVIEW.

The purpose of this drill is to incorporate a witness demonstration into direct examination and accurately describe it for the record.  Counsel and the assigned witness will assume the facts below.  After reading the scenario, conduct a brief rehearsal. 

XI. FACTS.

At 2230 hours on 31 October ____, Sergeant Rock, a squad leader in 1st Platoon, D Company, 122d Armor, Fort Wahoo, Va, was alone, reading in his first floor barracks room when he heard a groaning sound outside his window.  The D Company barracks are located at 2200 Lee Street on Fort Wahoo.  He pulled back the blinds in his room and looked out his window into the parking lot.  The company parking lot was only 10 ft. away from his window on the other side of a small strip of grass between the window and the parking lot.  The night sky was clear, and the parking lot was well lit.  

When he glanced out the window, he saw a soldier he recognized as Private Rowdy, assigned to 2d Platoon, D Company, wearing a battle dress uniform (BDU).  Sergeant Rock could see Private Rowdy’s right side as he moved very slowly across the parking lot, from SGT Rock’s left to his right, directly in front of him.  Sergeant Rock estimates that Private Rowdy was about 12 feet away, walking along the parking lot surface.  Sergeant Rock noticed that Private Rowdy was dragging his left foot, and his left boot was missing.  Rowdy’s right hand was cupped and pressed tightly against the right side of his neck; his left hand was open, palm-down, across his stomach.  Sergeant Rock saw what appeared to be blood coming from under his right hand and running down the right side of Rowdy’s neck.  Sergeant Rock watched for about 10 seconds, called out, but heard only more groans in reply. 

Next, Sergeant Rock turned away from the window, left his room and rushed outside to help Private Rowdy.  When he arrived, 30 seconds later, Private Rowdy was sprawled out on the parking lot surface.  He was lying on his left side with his left ear resting on his left bicep.  His left arm was fully extended, but his left hand was clenched in a fist.  His right hand was still cupped and placed against the right side of his neck with his right elbow resting on the ground perpendicular to his body.  His eyes were focused at the ground near his right elbow and he continued to mumble a name in a low tone.  At first, the name was inaudible, but when Sergeant Rock knelt beside him, he could hear the name "Smith."  His legs were together, but bent in a curl fashion at a 90-degree angle with his body.  Blood was running down the right side of his neck onto the pavement.
XII. TASK.

A. Counsel will conduct a brief direct examination of Sergeant Rock.  Counsel will have Sergeant Rock demonstrate the movement he observed and assume the position Private Rowdy was found in for the panel.  

B. Counsel will accurately describe the movement and the body position for the record.  

witness demonstration exercise

sample solution
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Q.
Sergeant Rock, where do you reside?

A.
In the D Co. barracks, located at 2200 Lee St., Fort Wahoo.

Q.
Were you present in your barracks room on the evening of October 31?

A.
Yes, I was alone, reading.

Q.
Did anything peculiar happen that evening?

A.
Yes, at 2230 hours, I heard a strange sound outside my window.

Q.
What kind of sound?

A.
It sounded like someone was moaning, as if they were hurt.  

Q.
What happened next?

A.
I got up and pulled back the blinds covering my window and looked out my window into the parking lot. 

Q.
What did you see?

A.
I saw a soldier who I recognized as Private Rowdy from 2d Platoon, still dressed in his BDU’s.  He was moving slowly in front of me, from left to right. I could see his right side.

Q.
How far away was Private Rowdy when you saw him?

A.
I estimate about 12 feet?

Q.
How did you arrive at this estimate?

A.
I know the distance from my window to the unit parking lot is about 10 feet.  There is a narrow strip of grass between the building and the parking lot.  He was not far beyond the grass, only a few feet.

Q.
Sergeant Rock, I’m standing on a mark on the courtroom floor directly in front of you, but at a distance.  Does my distance from you fairly and accurately reflect the distance at which you viewed Private Rowdy?

A.
Yes.

Counsel:
The distance from the witness to the mark I am standing on has been previously measured and is 12 feet.

MJ:
The record will so reflect.

Q.
Sergeant Rock, please describe what you saw?
A.
Private Rowdy walked very slowly.  He was dragging his left foot.  He did not have a boot on his left foot.  His right hand was cupped, and pressed against the right side of his neck.  I saw blood streaming from under his right hand.  His left hand has over his stomach.

Q.
Sergeant Rock, would a demonstration help explain the movement you just described?

A.
Yes it would.

Q.
Your honor, may the witness step down in front of the panel to demonstrate what he saw?

MJ:
The witness may step down.

Counsel:
Sergeant Rock, I’d like you to assume the role of Private Rowdy and demonstrate to the panel the manner in which you saw him walking.  Assume the panel is looking out the window as you did. Please place yourself about 12 feet in front of the panel and walk parallel to the panel box with your right side facing them in the manner you observed Private Rowdy.  Please continue moving until I direct you to stop.

Witness:
[The witness does as instructed, takes his position in front of the panel, and begins the movement].

Counsel:
[As the witness moves, counsel describes the action for the record].  The witness has removed his left shoe and is walking very slowly in a straight line while dragging his left foot.  He is moving parallel to the front of the panel box, approximately 12 feet away, with his right side facing the panel.  The witness's right hand is cupped and pressed hard against the right side of his neck.  His left hand is open, and clutching his abdomen over the navel.  The witness may halt.

MJ:

Thank you counsel.

Counsel:
Sergeant Rock, you may return to the stand.

Q.
How long did you observe this movement?

A.
Very briefly, about 10 seconds.    

Q.
What was the lighting like that night?

A.
It was dark.  No moon, but the parking lot is well lit; I had no problem seeing.

Q.
What happened next?

A.
I called out, but he only moaned, so I decided to run outside to help. I left the window and ran.  I believe it took me about 30 seconds to reach him in the parking lot. 

Q.
What did you see?  

A.
When I got to him, he was down.  He was on his left side, head facing down, still pressing his right hand against his neck.  His left arm was extended and his head rested on his arm.  His legs were together, but curled inward towards his chest.

Q.
What did you hear?

A.
He kept mumbling a name, something like Smith. It was barely audible, but when I knelt down beside him I could hear it.

Q.
Sergeant Rock, would a demonstration help illustrate what you saw to the members? 

A.
Yes it would.

Q.
Your honor, may the witness step down in front of the panel to demonstrate the position of the victim?

MJ:
The witness may step down.

Counsel:
Sergeant Rock, I’d like you to assume the position of Private Rowdy that you just described on direct examination.  Please center yourself in front of the pane and assume the position you observed.  Remain in the position until I instruct you to return to the witness stand.

Witness:
[The witness does as instructed and assumes the position on the floor in front of the panel].

Counsel:
The witness is laying on his left side, approximately ___ft. in front of the panel [any reasonable distance where all members can see], his body is parallel to the front of the panel box.  His left ear is resting on top of his left bicep, his left arm is fully extended and his left hand is in a fist.  His right hand is cupped and pressed tightly against the right side of his neck; his right elbow is on the ground perpendicular with his body; his eyes are gazing at the ground near his right elbow.  His legs are together with the knees curled towards the chest, perpendicular with his body and parallel with his right elbow.  The left shoe is missing.  Thank you Sergeant Rock, you may return to the witness stand.

MODEL demonstration exercise

scenario handout

XIII. OVERVIEW.

The purpose of this drill is to enhance the direct examination of an expert witness by conducting a demonstration with a model.  The demonstration will be accurately described for the record and the model will be offered into evidence.  Counsel and the assigned expert witness will assume the facts below.  After reading the scenario, conduct a brief rehearsal.  A human skull diagram is attached to provide background.  You should have the following materials: (1) a styrofoam head or substitute; (2) two pencils or substitute to insert into head; and, (3) a marking pen.

XIV. FACTS.

The victim, Private Rowdy, died as the result of a single gunshot wound to the head during an altercation on 21 November, ____.  The accused, Specialist Weakling, claims he fired a .380 magnum pistol at Rowdy in self-defense after being knocked to the ground by Rowdy.  Dr. Prober, a forensic pathologist, has been retained to examine the case and render an expert opinion on the angle of the bullets trajectory, a key fact in the case.  After examining all available medical records, the autopsy, and X-rays, Dr. Prober believes that the entry wound of the projectile was in the left temporal bone, one half inch anterior to the top of the left ear.  The projectile exited the right parietal bone two inches directly above the top of the right ear.  Furthermore, the projectile had sufficient velocity to pass straight through the skull of the victim.  A straight line could be drawn from the point of entry to the exit point.  Based on the locations of the wounds and the direct passage of the projectile, Dr. Prober opines that the flight of the bullet was at an approximate 45-degree angle.  Assume Dr. Prober is qualified to testify as an expert and has a sufficient basis to formulate an expert opinion.  

XV. TASK.

A. Counsel will conduct a brief direct examination of Dr. Prober.  Skip expert qualification and basis of opinion questions.  At the conclusion of the brief direct examination, conduct a demonstration with the model of the head.  Dr. Prober should show the panel the flight path of the projectile by using the marking pen to label the model and the pencils to represent the trajectory of the bullet.

B. Counsel will accurately describe the demonstration for the record.  When the demonstration is complete, counsel will offer the model into evidence. 
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Q.
Dr. Prober, are you familiar with the fatal wounds suffered by Private Rowdy on 21 November?


A.
Yes, I have completely reviewed all the medical evidence concerning the deceased.  

Q.
Dr. Prober, based on all the evidence you have reviewed, where was the entry wound on Private Rowdy?

A.
The entry wound was in the left temporal bone, one half inch anterior to the top of the left ear.

Q.
And where was the exit wound?
A.
The projectile exited the right parietal bone, about two inches above the top of the right ear.

Q.
What type of path did the projectile take through Private Rowdy’s skull?

A.
The projectile went straight through the skull. The projectile entered the left temporal bone and passed completely through the brain to the exit wound in the right parietal bone. 

Q.
What was the angle of trajectory for the projectile?
A.
About a 45 degree angle.  If you drew a straight line through the skull from the entry wound to the exit wound, it would represent the axis or flight path of the projectile.       

Q.
Your honor, may I approach the witness?
MJ:
You may.

Q.
I am showing you P.E.1/D.E .A for ID, are you familiar with what this model represents? [Already have the document marked, and previously shown to opposing counsel].  

A.
Yes.  It’s a model depicting the human head.

Q.
Is P.E. 1/D.E. A  for ID a  fair and accurate representation of the victim's head on the relevant date?

A.
Yes.

Q.
Would this model help you explain your medical testimony?
A.
Yes it would.

Counsel:
First, Dr. Prober, could you orient the panel to the major bones of the skull. [Hands marker to witness].  Begin by indicating where the ears would be.  [Witness draws ears on the model]. 

Counsel:
Next, with dotted lines, depict the frontal bone, the occipital bone, and the right and left temporal and parietal bones.  [Witness does as instructed].  The witness has marked dotted lines, which divide the model into sections.  Please label the sections as follows: place an “F” in the frontal bone section; an “O” in the occipital bone section; an “LT” in the left temporal section; an “RT” in the right temporal section; an “LP” in the left parietal section; and an “RP” in the right parietal section.  [witness does as instructed].  The witness has depicted the forehead area of the model with an “F”; the rear section of the model with an “O”; the lower left section of the model with “LT”; the upper left with “LP”; the lower right section with “RT”; and the upper right with “RP.” 

Counsel:
Dr. Prober, using the marker, place an “X” where you testified that the entry wound was and label it as “E1.”  [Witness does as instructed].  The witness has placed an “X,” labeled as “E1” level with the left ear, but one-half inch in front.  Please place an “X” where you testified that the exit wound was and label it as “E2.”  [Witness does as instructed].  The witness has placed an “X” on the right side of the model, about two inches above the top of the right ear.  

Counsel:
[Hands pencils, or substitute, to witness].  Finally, Dr. Prober, using these pencils, insert them into the entry and exit wounds you have depicted to demonstrate the trajectory of the bullet, and leave them in the exhibit.  [Witness inserts pencils as instructed].  

Q.
Does P.E. 1/D.E. A. for ID fairly and accurately reflect your opinion regarding the path of the projectile that passed through Private Rowdy’s head? 

A.
Yes it does.

Counsel:
Your honor, I offer P.E.1/D.E. A into evidence as P.E. 1/D.E. A.

MJ:

So received.

Counsel:
Your honor, I request that the exhibit be published to the members, and that a photograph be taken and included in the record at the appropriate time.

MJ:
P.E. 1/D.E. A. shall be published.  I order a photograph be taken of the exhibit and entered into the record of trial.
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