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expert WITNESSes - qualifying a drug expert
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Experto credite (Believe an Expert)



Virgil 

I. 
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SKILL OVERVIEW.

A. Goals.  More and more courts-martial involve the use of experts.  Certainly, charges of drug use, child abuse, sexual assault, homicide, or economic crime will likely require expert testimony of some kind - be it a psychiatrist, pathologist, handwriting analyst, or chemist.  It is therefore of the utmost importance that trial and defense counsel know how to use expert testimony.  In many regards, planning for the expert witness is similar to planning for the lay witness.  Both require counsel to first ask: “what can this witness actually do to establish or corroborate an element of my case or contradict an element of the opposition?”  Once this relevancy hurdle is met, there are specialized rules of evidence dealing with the introduction of expert testimony.  This exercise focuses on those areas unique to packaging an expert’s direct examination. 

B. Training Overview.  

1. Legal principles regulating expert testimony can be divided into three main areas:  (1) whether the expert will be allowed to testify; (2) the content of that testimony; and (3) the scope of cross-examination of the expert witness.  This module covers an aspect of the first, i.e., how to qualify an expert.  Establishing the basis of the opinion, the content of the expert’s testimony, and the scope of cross-examination are not covered in this module.  

2. This training requires at least three participants: one supervisor and two counsel.  The training is divided into four steps: (1) an instruction period;  (2) counsel preparation time;  (3) a practical exercise and critique; and  (4) a sample solution review.  It takes one hour to complete this training module.  

II. 
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the art.

A. 
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Establishing the Expertise of a Witness.  The guidelines are stated simply, but are not so simple to apply.  To testify as an expert, a witness must be qualified by reason of knowledge, skill, experience, training, or education in a field of specialized knowledge.
  To qualify a witness as an expert, you must call that witness to the stand and elicit testimony about his or her credentials, unless opposing counsel stipulates to the witness’s qualifications and the military judge requires you to stipulate.
  A qualifications checklist can include the following:

· Business or Occupation.  What -- how long -- description of field -- company or organization -- capacity -- how long -- where located -- prior positions -- description of positions.

· Education.  undergraduate school -- degree -- when graduated.  post-graduate school -- degree -- when graduated -- area of study.

· Training.  Formal courses -- what -- when -- trained under recognized expert -- who -- when -- how long.

· Licenses.  What -- when reviewed -- specialty certification -- exams required -- when -- requirements.

· Professional Associations.  What -- positions held.

· Other Background.  Teaching positions -- publications -- lectures -- consulting work.

· Expert Witness at trials.  How many -- which side.

· Experience in specialty.  Types of examinations conducted -- how many.  Ever perform a ___test -- how many?  Does that experience include___?  Over these ___ years of practice, how many ___ have you (bought, sold, dealt with, installed, taken, examined, analyzed, etc....)?

B. Tendering the Witness.  After eliciting credentials, counsel should formally tender the witness to the court as an expert in a particular field or specialty.

III. 
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Practice Pointers.  

· Many expert witnesses will already have a list of qualification questions in hand.  Be sure to ask whether this is the case, and to incorporate packaged foundation questions into your examination.   While there is no need to reinvent the wheel each time, remember that this is your case.  You are the counsel and the expert is the witness.  Not every bullet on the resume is relevant and need not be covered.  Be selective.  

· Prepare your witness to discuss what gives him special expertise in the area at issue, such as any particular work experiences, special training, or publications.  

· Mix leading and nonleading questions.  Use leading questions to cover basic facts quickly.  Leading questions also help avoid the impression that the witness is boasting.  Because these are preliminary matters, the military judge should overrule any objection that these questions are improperly leading.
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skill drills.

Qualifying a Drug Lab Expert.  Given a curriculum vitae (CV), counsel lays an adequate foundation to qualify a drug laboratory expert in a case of a soldier charged with wrongful use of marijuana.  

A. Instructor explains the drill.  Participants assume roles of counsel and witness.  Counsel elicits sufficient information to lay a foundation for the expert’s testimony using both leading and non-leading questions.  Counsel authenticates and offers a CV, responds to an offer to stipulate to the expert’s qualifications, and offers the witness to the court as an expert in the field.

B. Instructor reviews the principles and tactics of qualifying an expert.

· Elements of the Foundation.  MRE 702 provides that a witness may qualify as an expert “by knowledge, skill, experience, training, or education.”  This broad standard gives the proponent some flexibility in establishing the qualification.  Here is a nonexhaustive list of factors typically relied upon:

· witness has acquired degrees from educational institutions;

· witness has other specialized training in the field of expertise;

· witness is licensed or board certified to practice in the field;

· witness has substantial experience in the field;

· witness has taught in the field;

· witness has published in the field;

· witness belongs to professional organizations in the field; and

· witness has previously testified as an expert in the field.
· Purpose.  Aside from the bare legal requirement to qualify the witness, there are tactical advantages to be gained by a skilled presentation of credentials.  Qualifying the witness bolsters his or her credibility before the fact-finder.  If the testimony is boring or the witness appears arrogant, however, the impact may be negative.

· Responding to the offer to stipulate.  Opposing counsel may offer to stipulate to the expert’s qualifications for the declared purpose of saving the court’s time.  Resist attempts to stipulate.  The detail is often too important because the witness’s testimony is central to your case.  There are, however, a variety of factors to consider in deciding whether to stipulate, the centrality of the expert’s testimony, judge-alone versus panel, the relative strength of your expert’s qualifications, and the effectiveness of your witness.

· Stipulate.  In cases with a familiar witness before judge alone, you may agree.

· Conditional stipulation.  Agree to stipulate on the condition that opposing counsel agree to the admission of the expert’s curriculum vitae into evidence.

· Decline to stipulate.  Be sure the panel knows why you refused.  “Your honor, the defense appreciates counsel’s offer to stipulate to Dr. Frankenstein’s impressive credentials.  We believe, however, that given the importance of his testimony, the members are entitled to hear them.” 

C. Conduct the drill and critique! 

COUNSEL HANDOUT

CURRICULUM VITAE
Paul Bunyon Klondike

Forensic Toxicology Drug Testing Laboratory 

2490 Wilson Street

Fort Meade, Maryland 20775-5375

(301)  677-7085
EDUCATION

1967, G.E.D. Case Western Diploma Mill


1975, B.S. Chemistry, Providence College


1977, M.S. Organic Chemistry, California Institute of Technology


1981, Ph.D. Forensic Chemistry, Puget Sound University

AREAS OF SPECIALIZATION
Microbiology, biochemistry (including intermediary metabolism), immunology, virology, human anatomy and physiology

TEACHING EXPERIENCE
Graduate assistant while attending Nova University.  In that capacity, I taught the laboratory portion of the following courses:  Biology, Organic Chemistry, Anatomy and Physiology, and Microbiology

ADDITIONAL TRAINING


1996, Capillary Columns and Gas Chromatography, Dr. Emil Jennings, University of Heidelberg

1994, Radioimmunoassay Training Program, Roche Diagnostic Laboratories

1992, Fundamentals in Forensic Toxicology.  Pharmacologic Concepts seminar sponsored by the American Academy of Forensic Sciences

1989, Forensic Toxicology Seminar, Armed Forces Institute of Pathology

LABORATORY EXPERIENCE
January 1992 to the present.  Fort Meade Forensic Toxicology Drug Testing Laboratory.  Supervisory Chemist, Lab Certification Officer/Quality Assurance Officer.  Routinely perform internal quality assurance audits on all sections of the laboratory to ensure compliance with strict quality assurance standards.  Evaluate and certify scientific and forensic data in the analysis of urine for drugs of abuse.  Testify in court proceedings and certify litigation packets.

October 1984 to December 1991.  10th Medical Laboratory, Landstuhl, Germany.   Virology section.  Responsible for processing, assigning protocol, inoculating, and reading the results of incoming specimens.  Toxicology section.  Primary gas chromatography operator and primary atomic absorption operator in the toxicology instrument lab.  I also developed the use of a Mozart assisted thin layer chromatography system currently used worldwide to prepare specimens for gas chromatography injection. 

PUBLICATIONS
Willette & Klondike,  Interpreting Cannabinoid Assay Results, Continuing Education for Syva Customers, Winter 1986.

Klondike, Marijuana, the Passive Inhalation Defense, and Marked Degrees of Separation, American Journal of Toxicology, April 1994.

SAMPLE SOLUTION
Qualifying the Expert Witness
Q.
Sir, are you Dr. Paul Bunyon Klondike, last name spelled K-L-O-N-D-I-
K-E.  Social security number 365-43-7817? 

A.
Yes, I am.

Q.
Are you a civilian employee of the United States Government?

A.
Yes.

Q.
Where are you employed?

A.
I’m currently employed as the supervisory chemist at the Forensic Toxicology Drug Testing Lab, Fort Meade, Maryland.

Q.
What does a supervisory chemist do?
A.
I’m essentially the foreman of a five person section.  I’m in contact with the operation of the lab when I’m there, which is most of the time.  The only time I’m absent is when I am testifying in court or taking continuing 
education courses.

Q.
Dr. Klondike, I’m going to ask you about your formal educational background.  What did you study as an undergraduate?

A.
Well, it was primarily chemistry, although I also took several humanities courses just to round out my education. 

DC.
Your honor, the defense is willing to stipulate to Mr. Klondike’s qualifications to testify as an expert in this case.

TC.
The government believes the panel is entitled to hear Dr. Klondike’s impressive credentials and does not accept the offer to stipulate.
MJ.
Proceed.

Q.
Dr. Klondike, where is your first degree from?

A.
My first degree is a Bachelor of Science in chemistry from Providence College, Providence, Rhode Island.

Q.
Did you receive any honors?
A.
Yes.  I graduated with highest honors, finishing 15th out of 980 students and was the number one science student in my class.

Q.
Do you have any advanced degrees?

A.
Yes, I do.  I have a Masters in Science degree in organic chemistry from the California Institute of Technology and a Ph.D. in forensic chemistry from Puget Sound University.

Q.
Are you a member of any professional societies?

A.
Yes.  I’ll try to list them in alphabetical order, but that may be a problem.  
The American Chemical Association, The Forensic Drug Institute, The 
American Society of Military Surgeons, The Eastcoast Evaluation Society….

Q.
Thank you, doctor.  Can you briefly define what the study of chemistry, in general terms, encompasses?

A.
It is essentially the study of substances, their properties, structures and transformations.

Q.
Are there different types of chemistry?

A.
Yes.  There is organic chemistry and inorganic chemistry.

Q.
What is included within the field of organic chemistry? 

A.
Organic chemistry includes the study of carbon-based compounds.

Q.
Are carbon-based compounds those compounds in which illegal drugs are found? 

A.
Yes.

Q.
Is the drug marijuana considered a carbon compound?

A.
Yes, it is.

Q.
You stated the field of chemistry includes the transformation of compounds.  How are compounds transformed?

A.
They can be transformed synthetically in the laboratory or they can be transformed biologically in a living organism.

Q,
Would the living organism include the human body?
A.
Yes.

Q.
Have your studies included the different methods by which these 
compounds are transformed? 

A.
Yes.

Q.
Have they included both biological and synthetic transformation?

A.
Yes.

Q.
What is the mission of the Fort Meade Forensic Toxicology Drug Testing Lab?
A.
Currently we are tasked with screening specimens from the Army for certain specified drugs of abuse:  marijuana, cocaine, amphetamines, barbiturates, PCP, and opiates, to include morphine and codeine. 

Q.
How long has the Forensic Toxicology Drug Lab been involved in testing urine for the presence of drugs?

A.
The program started sometime in 1970.

Q.
How long have you been employed at the Drug Lab?

A.
Since the early part of 1992.

Q.
How long have you been employed in a supervisory capacity?

A.
Since 1994.

Q.
During the time that you have been employed as a supervisory chemist, how many urine specimens have been tested in your laboratory?

A.
I have overseen the analysis of approximately 350,000 specimens.

Q.
Are you familiar with all aspects of the operations of a drug testing laboratory?

A.
Yes, I am.

Q.
Do you understand both the scientific basis for the testing and the practical aspects of how samples are handled?

A.
Of course.

Q.
Have you received any training or certification enabling you to work in 
the military drug testing laboratory?

A.
Yes.  I have attended annual training and certification programs at the Armed Forces Institute of Pathology. 

Q.
What articles have you published that deal specifically with identification of marijuana in urine? 

A.
I have published numerous articles dealing with use of instrumentation in toxicology. I have further published an evaluation of the radioimmunoassay test as a screening device.  I’ve also published articles involving the extraction, derivitization and identification of the marijuana and cocaine metabolites in urine.  And I’ve written a book having to do 
with the morbidity, the adverse consequences and the incidence and 
prevalence of drug use among individuals seeking psychiatric treatment - which, I might add, recently came out on the N.Y. Times Bestseller’s List. 

Q.
Have you ever testified as an expert chemist in a court-martial?

A.
Yes, I have.

Q.
How many times?

A.
Approximately 75 times since 1992.

Q. 
Have you testified for both the government and the defense?

A. 
Yes.  I’ve been asked to testify about 55 times for the government and 20 for the defense. 

Q. 
Of those, how many times did the testimony deal with the analysis of urine for drugs of abuse?

A. 
All 75.

Q.
Has the military judge, on each of those 75 occasions, accepted you as an expert?
A. 
Yes.  I’ve been asked to give my expert opinion each time.

Q.
Dr. Klondike, do you feel qualified to testify in this court today on the issue of marijuana toxicology, its effect on human personality, and the physical and psychological impact of accumulated use?

A.  Yes.

Q.
Dr. Klondike, I am handing you Prosecution Exhibit 5 for Identification. Do you recognize it?
A.
Yes.  It is a copy of my curriculum vitae.

Q.
Your honor, the government requests that the Court recognize Dr. Klondike as an expert in the field of the biochemical testing and analysis of urine samples for the presence of illegal drugs.
MJ.
Does the defense wish to ask any questions of Dr. Klondike at this time concerning his credentials?

DC.
The defense has no objection to qualifying Mr. Klondike as an expert.

MJ.
The Court recognizes Dr. Klondike as an expert in the field of biochemical testing and analysis of urine samples for the presence of illegal drugs.

TC.
Your honor, the government offers Prosecution Exhibit 5 for Identification into evidence as Prosecution Exhibit 5 for consideration by the panel members.
DC.  Objection, Your honor.  The c.v. is hearsay and there is no exception applicable here.  Further, the c.v. is cumulative to the information already elicited by the trial counsel during the direct examination of this witness.  

MJ.
Sustained.

�  See MRE 702.


�  Counsel should rarely stipulate to their expert’s qualifications.  It is much more effective to have the panel members hear the impressive credentials of your witness instead of a cold, dispassionate, and unemotional instruction from the military judge that “the witness is qualified as an expert in the field of forensic odontology.”  If your military judge encourages you to stipulate, an alternative is to have a copy of the witness’s resume admitted as an exhibit for the panel to read during deliberations or to ask for the most favorable instruction possible, e.g., “Dr. Swanson is qualified as DoD’s leading expert in the field of forensic toxicology.” 


� Thomas A. Mauet, Fundamentals of Trial Techniques 285-89 (4th ed. 1996).


�  For example, “Your honor, the government offers Doctor Kildare as an expert in the field of orthopedic surgery.”   Be specific.  Do not, for example, qualify the witness as an expert in “child abuse” or “chemistry” but in the area your case needs help, such as “child abuse accommodation by reporting victims,” or “biochemical drug testing of urine samples.”
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