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EXAMINATION OF LAY WITNESSES - direct and cross

supervisor’S GUIDE
I. 



SKILL OVERVIEW.

A. Goals.  This exercise develops counsel’s ability to structure and conduct direct and cross-examination of lay witnesses.  The principles used in developing an effective direct examination or cross-examination are uniform, and apply to most lay witnesses.  Counsel should employ these principles when examining lay witnesses involved in different scenarios.  You should provide instruction on the important concepts of preparing and conducting a direct and cross-examination, and then guide counsel through the practical exercise.  Apply the skills presented in the Fundamentals of Direct Examination (Tab B, Module 1) and Fundamentals of Cross Examination (Tab B, Module 2) training modules to this training module.

B. Training Overview.  This training requires at least three participants:  one supervisor and two counsel.  The training is divided into four steps:  (1) a short period of instruction; (2) counsel preparation time; (3) a practical exercise and critique; and (4) a review of the sample solution.  It takes two hours to complete the training.  Two scenarios serve as vehicles for the training:  a bad check case and an assault case.  Each scenario identifies a lay witness to be examined by counsel.  The supervisor may select one or both scenarios when conducting the skill drill.

II. 



the law.

A. Mode and order of interrogation and presentation of testimony.  MRE 611; RCM 913(c).

· “The military judge shall exercise reasonable control over the mode and order of interrogating witnesses . . . so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.”  MRE 611(a).

· “Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness.”  MRE 611(b).

· “Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the testimony of the witness.  Ordinarily leading questions should be permitted on cross-examination.”  MRE 611(c).

· “The testimony of witnesses shall be taken orally in open session, unless otherwise provided in this Manual.”  RCM 913(c)(2).

· “Each witness must testify under oath.  After a witness is sworn, the witness should be identified for the record (full name, rank, and unit, if military, or full name and address, if civilian).  The party calling the witness conducts direct examination of the witness, followed by cross-examination of the witness by the opposing party.  Redirect and re-cross-examination are conducted as necessary, followed by any questioning by the military judge and members.”  RCM 913(c)(2) discussion.
III. 
[image: image2.wmf]
the art.

A. The Canvas:  Direct Examination of a Lay Witness.  The goal of direct examination is to elicit in a clear and logical progression, the observations and activities of the witness so that the trier of fact can understand, believe, and remember the testimony.  Crafting and conducting a successful direct examination is a creative art.  This art can be mastered through experience and the application of basic principles.  This training module focuses on application of the basic principles of a direct examination.  The principles discussed below provide the structure on which to build a sound direct examination.

· Focus on the theory.  Cover only those facts which advance the theory of your case and support your planned closing argument.  The witness’s testimony should establish or corroborate essential facts, refute or contradict facts offered by your opponent, or sponsor demonstrative evidence that makes your case more effective or persuasive.  Select and develop the objective(s) for the witness, ensuring that the facts elicited promote your theory of the case.

· Organize logically.  Determine the key points of the direct examination that support your theory.  Organize those points in a logical order.  Often this results in a chronological presentation of the events.  Always introduce the witness first.  Let the members know who the witness is, why he is testifying, and why the witness should be believed, i.e., personalize the witness and connect him to the case.  Then, elicit testimony which establishes the selected key points.

· Have a plan.  Each witness should have a theme, and the theme for each witness should fit in your theme.  For example, as the prosecutor in an assault case your theme may be:  the accused in this case is a walking time-bomb.  The theme for the first witness you call may be:  the fuse is lit.  The questions you develop, therefore, should elicit information that describes how the accused started to get angry.  One approach is to write the theme for the witness on the top of your paper (or a yellow “post-it” at the top of your computer screen) when drafting the examination -- discard the marginal material and only use the material that promotes your theme.

· Keep it simple.  Inexperienced counsel often elicit unimportant information and spend too little time extracting the critical information.  Answer the WHO, WHAT, WHEN, WHERE, WHY, and HOW.  Asking unnecessary questions bores and distracts the court members.  Remember:  brevity is one of the best forms of persuasion.

· Use non-leading, open-ended questions.  Single-fact, non-leading questions will enhance clarity, brevity and pace of the presentation.  The question should be crafted so that it elicits the desired answer.  You may want the witness to respond with a short precise answer, or a longer explanation or description.  Whatever the length of the intended response, do not suggest the answer when asking the question.  This diminishes the impact of having the witness give the answer himself.  The goal should be to let the witness tell the story.   See Tab B, Fundamentals of Direct Examination, for a detailed discussion about the form of direct examination questions.

· Use orientation and transition questions.  Orientation questions let the members know what to expect.  For example, when questioning a police officer about responding to a burglary scene, an orientation question may be:  “I’m going to ask you questions first about the crime scene.  When did you get there?”  Transition questions let the members know when the questioning on one topic is finished and the testimony on the next topic is to begin.  For example, using the same scenario as above, a transitional question may be:  “Officer Smith, now let’s talk about the crime scene examination you conducted.”  Both types of questions enhance the flow of the examination.  Consequently, if the testimony is easy to follow, then the trier of fact will understand and remember the testimony.

· Use pace to emphasize important testimony.  Pace involves controlling the speed of the examination.  Speed up when eliciting background information and slow down when discussing important action.  Have the witness describe the significant action in slow motion, relating as much detail as possible.  Only by slowing down the action will the members be able to fully understand what happened.

· Volunteer weaknesses.  As a general proposition, you should volunteer significant weaknesses during the direct examination.  This takes the sting out of the weakness by voluntarily disclosing it before cross-examination.  When volunteering a weakness, apply the principles of primacy and recency and bury it in the middle of the direct examination.  If possible and credible, follow up with compensatory questions that might mitigate or explain the weakness.  Do not volunteer all weaknesses; direct examination should be positive.

· Use exhibits to highlight facts.  One of the best ways to make direct examination stimulating is to emphasize important points visually.  This can be done with visual aids (overhead projector, blackboards, or computerized graphics) or with demonstrative and real evidence.  Usually, the best time to introduce exhibits is after the witness has completed his or her testimony.  The method serves two purposes:  (1) it does not interrupt or detract from the oral testimony; and (2) it effectively repeats and emphasizes the important facts.  After all, repetition is one of the keys to advocacy!  See Foundations, Tab E, Modules 1-8, for detailed discussions about the use/admissibility of real and demonstrative evidence.

· Listen to the answers.  Although you shouldn’t be the focus of the examination, you nevertheless must appear attentive.  How can you expect the members to listen if you look bored.  Moreover, the witness will be looking at you.  If you look interested, the witness will feel his or her testimony is important (which it should be).  Finally, you must remain alert to respond to the unexpected answers that inevitably appear.

· Proper position.  During direct examination, the members’ focus must be on the witness.  Your positioning in the courtroom, therefore, should not distract from this focus.  Stand near the members, but do not interfere with their line of sight to the witness.  This forces the witness to look at the members, and it also ensures that the members can hear the witness.  If possible, use a podium or lectern.  In addition to presenting a professional appearance, you have a convenient place for your notes.

B. 


The Canvas:  Cross-Examination of a Lay Witness.  Like direct examination, cross-examination is a creative art.  When used effectively, cross-examination can be one of the most important weapons in an attorney’s arsenal.  The key aspect of any great cross-examination is control over the witness -- getting the witness to answer the questions the way you want.  Control is achieved through careful planning and preparation.  The tenets below provide sound analytical principles for crafting and executing a cross-examination of a lay witness.

· Identify clear approach points consistent with witness theme.  Establish a theme or argument for the witness.  When you get up to examine the witness you should have in your mind the “end state” you want to achieve with the witness, e.g., bias, a liar, couldn’t see, etc.  All of your questions should drive toward that end state.  Identify specific approach points that support the theme.  Craft leading, single-fact questions that advance each approach point.  For example, when cross-examining an assault victim in which identity of the attacker is at issue, the defense counsel’s theme may be that the victim could not see his attacker.  The approach points to support this theme may be as follows:  (1) the lighting conditions were poor; (2) the victim was fatigued; (3) the victim was stressed; (4) short opportunity to observe; (5) the attacker was moving quickly.  Each approach point should be assigned leading questions that fully develop the facts to support the point.

· Start strong; finish strong.  Use the concept of primacy and recency when organizing cross-examination.  The points made at the beginning and end of your cross-examination are the ones the fact-finder will remember best.

· Know the answer.  The witness will seize every opportunity to hurt you.  By knowing the probable answer to the question asked, you maintain control of the witness and the subject matter, and also deny the witness an opening to hurt you.  Cross-examination is not the time to discover information.

· Don’t repeat the direct examination.  It is assumed that on direct examination, opposing counsel will ask questions favorable to his or her position.  If you repeat this testimony on cross-examination then you reinforce your opponent’s favorable testimony.  You should only elicit information that supports your position.  In certain situations, this may include certain selected portions of the direct examination that are consistent with your theory of the case.

· Use short, single-fact, leading questions.  Asking short, leading, single-fact questions will enhance both control of the witness and member comprehension.  This principle is the golden rule of cross-examination.  The goal should be to craft your questions so that the witness’s response will be one word:  “yes” or “no.”  Reference to cross-examinations documented in recent records of trial may help illustrate this principle.  See also Tab B, Module 2, Cross-Examination, The Fundamentals.

· Don’t ask the ultimate question.  Ask only enough questions on cross-examination to establish the points you intend to make during the closing argument.  This means that you do not ask the last question that explicitly drives home your point.  When asked the ultimate question a witness tends to explain the answer or give a response contrary to the point you want to make.  A technique to use during closing argument is to rhetorically ask the trier of fact the ultimate question and answer it the way you want it answered.

· Use simple language.  The use of simple language minimizes witness confusion.  The witness understands the question and is less likely to argue with you over “definitions.”  More importantly, the court-martial members are able to understand the testimony.  By using plain language, you will gain credibility with the members.

· No quarreling.  Do not argue with the witness.  Not only is arguing objectionable, but it is also offensive.  The members are quick to identify with the witness and hold it against you.  You must do everything possible to enhance your personal integrity with the members.  There are situations, however, where a confrontational approach may be warranted.  If you want to highlight unfavorable qualities about the witness’s demeanor (liar, arrogant, hostile) then it may be appropriate to use a more aggressive cross-examination style.  In such instances, counsel should be aware that there is no going back.  If the cross fails, you lose credibility.

· Control the witness:  don’t let the witness explain.  Questions should be phrased in a way that gives the witness the least opportunity to argue or give vague answers.  Further, if you allow the witness to explain, then you have ceded control of the examination to the witness.  Only in situations where you know that the explanation is favorable to your position should you permit the witness to explain.  In such instances, you can further your personal advocacy objectives without sacrificing the quality of the cross-examination.

· Proper Position.  Keep in mind that the local rules of court may dictate your position in the courtroom.  When conducting cross-examination you should position yourself in such a manner so you appear confident, dominant, and in control.  Stay in the members’ line of sight.  Standing directly before the members focuses their attention on you, concentrating them on your questions.  Stand close to the witness but vary your distance so that you reserve the intimidating effect of maximum closeness for key points from the most important witnesses.  Standing close to the witness commands more attention from the witness.  It also forces the witness to look at you and not at the members.  Avoid standing too close, however as it may appear that you are attempting to unfairly intimidate or browbeat the witness.  Remember:  counsel should generally treat a witness with respect.

IV. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Conduct a direct examination of a lay witness.

2. Conduct a cross-examination of a lay witness.

B. Conduct the drills.
1. Preparation:  This training module requires at least three participants:  a supervisor and two counsel.  The training is divided into 4 steps:  (1) a short period of instruction; (2) counsel preparation time; (3) a practical exercise and critique; and (4) a review of the sample solution.  It takes two hours to complete the training module.  Two fact scenarios serve as vehicles for the training:  a bad check case and an assault case.  Each scenario identifies a lay witness to be examined by counsel.  The supervisor may select one or both scenarios when conducting the skill drill.  Use the Counsel Handout to announce the training.  Consider asking a cashier from the local exchange to serve as the witness for the training.

a. Step 1:  Using the Supervisor’s Guide for this training, present a 30 minute period of instruction to counsel on the elements of preparing and conducting direct and cross-examination of lay witnesses.  

b. Step 2:  At the end of the instruction, give counsel one of the two scenarios enclosed (the bad check case or the assault case).  Assign each counsel the role of either trial or defense counsel.  Trial counsel will prepare a direct examination of the lay witness for the case selected, and the defense counsel will prepare a cross-examination.  Give counsel about 30 minutes to prepare.  

c. Step 3:  Once preparation is complete, conduct the practical exercise.  If possible, conduct this training in a courtroom with all necessary props.  The trial counsel conducts the direct examination, immediately followed by the defense counsel’s cross-examination.  After completion of one direct examination and one cross-examination, critique counsel’s performance.  The practical exercise should last about 45 minutes.

d. Step 4:  After the practical exercise, distribute the appropriate sample solution to counsel.  You should review and discuss the solution at this session, summarizing the main points of preparing and conducting direct and cross-examination of lay witnesses.  This final portion of the training should last about 15 minutes, but do not rush or omit it, as it is here that you reinforce the teaching points and answer counsel’s questions.

2. Role Play:  The supervisor plays the roles of the lay witness, military judge, and evaluator.  Designate counsel to play the roles of trial counsel and defense counsel.  Remaining participants sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as the military judge.

C. Scenario #1:  Bad Check Case.
1. Lay Witness:
The Exchange Cashier.
2. Direct Examination.  Evaluate counsel’s use of the principles of direct examination.  Other suggested evaluative points specific to conducting direct examination of an exchange cashier are:

a. Whether counsel elicited facts which prove the elements of the offense, i.e., that the accused cashed the check at the PX on the date alleged for the procurement of a thing of value.

b. Whether counsel used the check as an exhibit to enhance the testimony of the witness.

3. Cross-Examination.  Evaluate counsel’s use of the principles of cross-examination.

D. Scenario #2:  Assault Case.
1. Lay Witness:
Assault Victim.
2. Direct Examination.  Evaluate the use of the principles of direct examination.  Other suggested evaluative points specific to conducting a direct examination of an assault victim are:

a. Whether counsel humanized the victim.

b. Whether counsel used “looping” to emphasize/repeat key aspects of the assault.

c. Whether counsel slowed down the action (the assault).

d. Whether counsel used the crime scene diagram or a demonstration to enhance the testimony of the victim.

3. Cross-Examination.  Evaluate the use of the principles of cross-examination.

V. 



references.

A. Thomas A. Mauet, Trial Techniques 73-138, 215-272 (4th ed. 1996).

B. James W. McElhaney, McElhaney’s Trial Notebook 337-465 (3d ed. 1994).
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D. D. Rumsey, editor, The Master Advocate’s Handbook 73-118 (National Institute for Trial Advocacy 1986).

E. Irving Younger, A Letter in Which Cicero Lays Down the Ten Commandments of Cross-Examination, 3 Litigation at 18 (Winter 1977).

ENCLOSURES

Counsel Handout

Scenario for Bad Check Case

Sample Solution for Direct/Cross Examination of Bank Representative 

Scenario for Assault Case

Sample Solution for Direct/Cross Examination of Assault Victim

EXAMINATION OF LAY WITNESSES - Direct and cross

COUNSEL handout

VI. 


TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on preparing and conducting direct and cross-examination of lay witnesses.

B. Preparation.  Bring your MCM to the training.  Review the basic principles of direct examination, cross-examination, and objections.

VII. 



KEYS TO SUCCESS.  

A. Know the Basic Principles of Direct Examination.

1. Focus on the theory/theme.

2. Organize logically.

3. Keep it simple.

4. Use non-leading; open-ended questions.

5. Use orientation and transition questions.

6. Use pace to emphasize important testimony.

7. Volunteer weaknesses.

8. Use exhibits to highlight facts.

9. Listen to the answers.

10. Proper position.

Know the Basic Principles of Cross-Examination.

11. Identify clear approach points consistent with witness theme.

12. Start strong; finish strong.

13. Know the answer.

14. Don’t repeat the direct examination.

15. Use short, single-fact, leading questions.

16. Use simple language.

17. No quarreling.

18. Control the witness;  don’t let the witness explain.

19. Don’t ask the ultimate question.

20. Proper Position.

VIII. 



REFERENCES FOR FURTHER STUDY.

A. Thomas A. Mauet, Trial Techniques 73-138, 215-272 (4th ed. 1996).

B. James W. McElhaney, McElhaney’s Trial Notebook 337-465 (3d ed. 1994).

C. Leonard Packel and Dolores B. Spina, Trial Advocacy:  A Systematic Approach 17-40, 75-94 (ALI-ABA  1984).

D. D. Rumsey, editor, The Master Advocate’s Handbook 73-118 (National Institute for Trial Advocacy 1986). 

E. Irving Younger, A Letter in Which Cicero Lays Down the Ten Commandments of Cross-Examination, 3 Litigation at 18 (Winter 1977).

EXAMINATION OF LAY WITNESSES - direct and cross

scenario #1:  bad check case

Direct/Cross Examination of Exchange Representative

IX. overview.


The purpose of this drill is to enhance direct and cross-examination skills.  Counsel will conduct a mock direct and cross examination of Mrs. Jane Smith, a Post Exchange (PX) cashier, based on the scenario provided.  Pay special attention to organizing the examination, form of the questions, and verbal/non-verbal communication techniques.  An exhibit of a bad check is attached.  After the exercise, a sample solution will be provided.
X. facts.


The accused’s name is LT Milo L. Minderbender, USA.  He is assigned to Company A, 178th Infantry, Fort Knight.  LT Minderbender has a checking account with NationsBank; he also has a cocaine habit.  During the end of January, 199__, LT Minderbender depleted his checking account to support his cocaine use.  On 24 January, 199__, LT Minderbender cashed a check (check # 2910) for $250.00 at the Fort Knight PX.  The maximum amount that can be cashed per customer is $400.00 per day.  He wrote the check prior to arriving at the PX.  The check was undated.  When he cashed the check, LT Minderbender presented his Armed Forces identification card as identification to Mrs. Jane Smith, a PX cashier.  Mrs. Smith reviewed the check for completeness and verified the signature on the check.  Mrs. Smith wrote the ID# on the check.  She then accepted the check, counted out $250.00 (twice) and gave it to the accused.  Mrs. Smith stamped the back of the check, indicating the check was presented to the Fort Knight PX for cash.   Later that day, Mrs. Smith gave the check to her supervisor, Mrs. Taylor, for deposit.  Mrs. Smith has worked as a cashier for 15 years.  Although she cannot remember the accused cashing the check, she can verify the process she uses to cash checks.


The PX sent LT Minderbender notice that his check was returned for insufficient funds.  LT Minderbender did not redeem the dishonored check.  The check is undated.

XI. task.

A. Conduct a direct examination of Mrs. Smith, the PX cashier, to establish that the accused, LT Minderbender, intentionally wrote and uttered a bad check to obtain cash.  You know from the opening statements that the defense will proffer a mistake of fact/lack of intent theory and challenge the PX check cashing procedures;  or

B. Conduct a cross-examination of Mrs. Smith, the PX cashier, in support of a mistake of fact/lack of intent theory.

ENCLOSURE
Bad Check
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EXAMINATION OF LAY WITNESSES - direct and cross

sample solution

scenario #1:  bad check case

Direct/Cross Examination of Exchange Representative

XII. sample direct examination.

INTRODUCTION

Q.
Are you Mrs. Jane Smith?

Q.
Where do you work, Mrs. Smith?

Q.
How long have you worked at the PX?

Q.
What is your job title?

Q.
What are your duties?

Q.
Have your received training to qualify you in your duties?  Please describe.

CHECK CASHING PROCEDURES

Q.
Mrs. Smith, I am going to ask you questions about PX check cashing procedures.  Are you familiar with those procedures?

Q.
How is it that you are familiar with the procedures?

Q.
When presented a check for cash, what information do you look for on the check?

Q.
Does the cashier make marks on the check?

Q.
What marks are made?

Q.
Why are these marks made?

Q.
Are you required, as part of your job, to make these annotations on the check?

IDENTIFICATION

Q.
Is it required that the person presenting the check show some form of identification?

Q.
Why must identification be presented?

Q.
What happens if the person does not present an identification card?

Q.
In your 15 years of experience as a cashier, have you ever cashed a check without some form of identification being presented?

CASH OR THING OF VALUE

Q.
Once proper identification is presented with the check, what does the cashier provide in return?

Q.
Is it indicated on the check whether the cashier provides cash or merchandise?

Q.
How is this annotation made?

Q.
Why is this annotation made?

Q.
How is cash presented to the customer?

Q.
Why is the cash counted twice before giving it to the customer?

Q.
Once the customer leaves, what do you do with the check?

QUESTIONED BAD CHECK

Note:  Refer to Tab CC, Foundation Drills:  Bad Check, for a detailed discussion on foundational requirements for a check.

Q.
Mrs. Smith, I am handing you PE-___ for ID (hand the witness the attached bad check).  Do you recognize this?

Q.
What is PE-___ for ID?

Q.
How do you recognize this check?

Q.
Are there any markings on the check indicating it was cashed at the PX?

Q.
Who made those markings?

Q.
How do you know you made those markings?

Q.
When were those markings made?

Q.
Were you required to make those markings as part of your job?  (Offer PE-__ for ID as evidence)

Q.
Looking at the front of the check, what does the mark:  “MID# 55512” indicate?

Q.
How did you get that number?

Q.
Whose initials are next to that number?

Q.
Why did you place your initials there?

Q.
Did the signature on the ID card match the signature on the check?

Q.
And whose signature is on the check?

Q.
You also indicated you placed the mark on the back of the check.  How did you do that?

Q.
When was this mark made?

Q.
What does this mark indicate?  

Q.
How much cash did you give the customer?

Q.
After you provided the customer $250.00, what did you do with PE-__?

Thank you, Mrs. Smith.  I have no further questions.

XIII. sample cross-examination.

CANNOT IDENTIFY THE ACCUSED

Q.
Good Afternoon Mrs. Smith.  You indicated that you have worked as a cashier for 15 years; on average, during those 15 years you worked five days a week, didn’t you?

Q.
Eight hours a day?

Q.
During those eight hours, you see a lot of soldiers, correct?

Q.
On any given day, you wait on over 25 customers.

Q.
About half of those customers cash checks, isn’t that true?

Q.
So then, you cash about 15 checks a day, correct?

Q.
And the amount of the checks is usually different.

Q.
That means that in a week, you cash about 75 checks.

Q.
There is no way you can remember all the people who cash checks, is there?

Q.
Or the amount of the check.

Q.
Sometimes you can remember a particular customer cashing a check, correct?

Q.
Because of unusual clothing.

Q.
Or because of the way he or she acts.

Q.
In other words, if a person was acting shifty or strange, you would probably remember them, correct?

Q.
You do not remember LT Minderbender, do you?

Q.
Specifically, you do not remember LT Minderbender cashing a check for $250.00 on 24 January 199__, do you?

STATE OF MIND

Q.
The maximum amount of money a person can cash a check for is $400.00, correct?

Q.
Right outside your window is a sign that states this, correct?

Q.
It is a big sign.

Q.
With big words.

Q.
It is easy to read, correct?

Q.
So, if LT Minderbender wanted to, he could have written the check for $400.00.

Q.
And if the check was properly completed and he showed the appropriate identification, you would have cashed it.

MISTAKE WITH PROCEDURES

Q.
Mrs. Smith, I want to talk to you now about the PX check cashing process.  You are familiar with this process, correct?

Q.
You have been cashing checks at the PX for over 15 years, isn’t that true?

Q.
It is important that you follow the proper procedures when cashing a check, right?

Q.
Every time a customer cashes a check, you follow the same procedures, don’t you?

Q.
The first step in the process is verifying the accuracy of the check, correct?

Q.
During this step, you ensure the check is filled out properly.

Q.
You make sure the amount is complete, don’t you?

Q.
And that the amount is written accurately.

Q.
You make sure the check is accurately dated, correct?

Q.
You also see if the customer signed the check, don’t you?

Q.
You compare his signature to that on an ID card?

Q.
All this information must be accurate, correct?

Q.
If it is not, then you will not accept the check, will you?

Q.
This is an important step in the check cashing process, isn’t it?

Q.
In fact, your duties as a cashier require you to check for the accuracy of this information, don’t they?

Q.
Your initials on the check indicate that you checked this information, correct?

Q.
And that the check is complete and accurate.

Q.
Mrs. Smith, I am handing you PE-__ (the check).  Please look at the front of the check. You initialed the check, correct?

Q.
So you found this check to be complete.

Q.
Mrs. Smith, what date was this check written?

Q.
You cannot tell, can you?

Q.
Because there is no date on the check, is there?

Thank you.  No further questions.

XIV. 


REFERENCES for further study.

A. Major Henry R. Richmond, Bad Check Cases:  A Primer for Trial and Defense Counsel, Army Law., Jan. 1990, at 3.

B. Trial Counsel Assistance Program (TCAP) Memo # 84, Trial Advocacy Supplement:  Bad Check Cases, March 1993.

EXAMINATION OF LAY WITNESSES - direct and cross

scenario #2:  assault case

Direct/Cross Examination of Assault Victim

XV. overview.  

The purpose of this drill is to enhance direct and cross-examination skills.  Counsel will  conduct a mock direct and cross examination of Private Smith, an assault victim, based on the scenario provided.  Emphasize the organization of the examination, form of the questions, and verbal/non-verbal communication techniques.  A diagram of the crime scene is attached.  Upon completion of the exercise, a sample solution will be provided.

XVI. facts.

The victim’s name is John A. Smith, a 19 year-old Private.  The accused’s name is Private Jones.  Both are assigned to Company A, 178th Infantry.  Both live on the same floor in Barracks number 1234.  The accused lives in room 101.  Smith lives in room 110.  On Friday, 1 February 199__, between 1800 and 2100, soldiers in the barracks, including Smith, were drinking and listening to music.  Smith drank about eight beers and appeared drunk.  The accused was in his room watching television.  At approximately 2100, Smith went to the accused’s room and knocked on the door.  The accused opened the door, and Smith came in.  Smith was loud and obnoxious, and the accused, realizing Smith had been drinking, asked him to leave.  Smith refused.  The accused asked him two or three additional times, but Smith insisted on staying and watching television.  According to Smith, the following transpired:

The accused told him that he would throw him out if he did not leave.  Smith again refused to leave, asking the accused why he did not want to let him stay in the room.  The accused then picked something up, stood up, and came at him.  The accused struck Smith on the head with something sharp.  Smith fell to the floor.  Smith got up and opened the door, but was struck again on the back of the head, and fell on the floor in the hall.  That is all he remembers.

The accused stated the following:

Smith came to the room, was drunk and obnoxious.  After a few minutes, he asked Smith to leave, but Smith refused, saying he wanted to stay and watch television.  Smith told the accused that if he tried to make him leave he would “kick his ass.”  Smith then stood up, and at that point, Smith started walking towards the accused.  The accused picked up a crescent wrench from his desk.  Smith kept coming, so he hit Smith on the head with the wrench.  Smith fell to the floor.  The accused then opened the door and told him again to get out.  Smith started to stand up.  Fearing Smith would attack, Jones hit Smith again on the back of the head.  Smith fell again.  The accused pushed Smith out into the hall and closed the door.

Smith was found in the hall by several other soldiers who heard yelling.  He was bleeding, and had several deep cuts on his head.  He was taken to the emergency room, where his wounds were stitched and treated.  He had one large cut on the front of his head, and another on the back of his head.  His BAC was .14 one hour after the incident.

XVII. task.

A. Conduct a direct examination of Smith to establish the offense of aggravated assault against Jones.  You know from the defense opening that Jones’s attorney will proffer a self-defense theory; or

B. Conduct a cross-examination of Smith in support of a self-defense theory on behalf of Jones.

ENCLOSURE
Crime Scene Diagram
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EXAMINATION OF LAY WITNESSES - direct and cross
sample solution

scenario #2:  assault case

Direct/Cross Examination of Exchange Representative

XVIII. sample direct examination questions.

INTRODUCE THE WITNESS

Q.
Are you Private Smith, assigned to Company A, 178th Infantry?

Q.
How old are you?

Q.
How long have you been in the Army?

Q.
What is your military specialty?

Q.
How long have you been assigned to Company A?

Q.
Where do you live?

Q.
How long have you lived there?

SET THE SCENE

Q.
Private Smith, I’m going to ask you questions about the evening of 1 February 199__.  Where were you after work on that day?

Q.
What were you doing?

Q.
Were you drinking alcohol that evening?

Q.
How many beers did you drink that evening?

Q.
Were you drunk?

Q.
Did you visit the accused that evening?

Q.
Where did you visit him?

Q.
What time was it when you visited him in his room?

DESCRIBE THE ASSAULT

Q.
What happened when you went to his room?
Q.
What was the accused doing?

Q.
Was he standing or sitting?

Q.
What was he sitting on?

Q.
What was he wearing?

Q.
What did the accused say?

Q.
Did you leave when the accused asked?  Why not?

Q.
Did he change his mind?

Q.
What did you tell him?
Q.
What happened when you didn’t leave the accused’s room?

Q.
What did the accused do when he got up?

Q.
Describe the object he picked up (color, size).

Q.
How was the accused holding the sharp object?

Q.
How did he appear?

Q.
What did the accused do after he picked up the object?

Q.
How did the accused move toward you?

Q.
As he aggressively moved toward you, what did you do?

Q.
What happened next?

Q.
How did he hit you?

Q.
Was the object he used hard or soft?

Q.
Where did he hit you?

Q.
How hard did he hit you?

Q.
Describe how it felt when the accused hit you.

Q.
Did you try to block his blow?

Q.
After he hit you, what did you do?

Q.
Did you try to stand up?

Q.
As you were standing up, what happened?

Q.
Where did the accused hit you the second time?

Q.
What did he hit you with?

Q.
How hard did he hit you?

Q.
Were you able to protect yourself from the blow?  Why not?

Q.
Did the accused say anything?  What?

Q.
What did you do after the accused hit you the second time?

Q.
At any time during this incident did you hit the accused?

Q.
At any time during this incident did you push the accused?

Q.
At any time during this incident did you raise your hand to strike the accused?

DEMONSTRATE THE INCIDENT

Q.
[Ask permission from the military judge to have the witness leave the witness box and conduct a demonstration of the assault.]  Private Smith, please stand up and step out from the witness box.  With me standing where you were in the room, show the court what the accused did after he stood up.  [Counsel should describe the demonstration for the record and return the witness to the witness box.]

CRIME SCENE DIAGRAM

Note:  Refer to Tab E, Module 1, Foundations, Diagram, for a detailed discussion on foundational requirements for a diagram.

Q.
Private Smith, please direct your attention to the diagram on the easel to your left, which has been marked as PE ___ for ID.  Do you recognize this diagram?

Q.
What is it?

Q.
How do you recognize it?

Q.
Is this diagram a fair and accurate representation of the accused’s room, Room 101?

Q.
[Request permission to have the witness approach the diagram.]  Private Smith, using the red marker, please place a “S” where you were standing when the accused hit you.  [State for the record that the witness did as directed.]

Q.
Now using the same red marker, place a “J” where the accused was standing when he hit you.  [State for the record that the witness did as directed.  Counsel should offer the diagram into evidence.]

DESCRIBE INJURIES

Q.
What happened after you were hit in the head the second time?

Q.
What happened once you were in the hall?

Q.
What is the last thing you remember?

Q.
After regaining consciousness, what happened?

Q.
Did you have any injuries?  Please describe them.

Q.
Did you receive any medical attention?

Q.
How were your injuries treated?

CONCLUSION

Q.
Private Smith, why did you go to Private Jones’s barracks room on the evening of 1 February 199__?

Q.
Did you ever want to fight him?

Thank you, Private Smith.  Nothing further, your honor.

XIX. sample cross-examination questions.

ABILITY TO RECOLLECT

Q.
Private Smith, before going to Private Jones’s room on the evening of 1 February, you were drinking beer, weren’t you?

Q.
You started drinking beer at 1800 that evening.

Q.
You finished drinking beer at 2100.

Q.
Within this three hour-period, you drank about eight beers, didn’t you?

Q.
During this period, you didn’t eat anything, did you?

Q.
You just drank beer and listened to music.

Q.
After drinking eight beers in three hours you felt the effect of the alcohol, didn’t you?

Q.
And in fact, your blood alcohol content, one hour after the altercation, was .14.

Q.
You would agree with me that alcohol impairs your ability to remember events.

THE VICTIM IS THE AGGRESSOR

Q.
After drinking those eight beers you went to Private Jones’s room.

Q.
You knocked on his door.

Q.
Private Jones opened the door.

Q.
And you walked inside.

Q.
The TV was on.

Q.
It was clear to you that Private Jones had been watching TV.

Q.
Now Private Jones wasn’t drinking beer with you, was he?

Q.
In fact, he had not been drinking at all.

Q.
He was having a quiet evening in his room, watching TV.

Q.
Shortly after Private Jones let you in his room, he asked you to leave, didn’t he?

Q.
He asked you more than once to leave, correct?

Q.
He repeatedly asked you to leave, isn’t that true?

Q.
But you refused to leave.

Q.
Each time he asked you to leave, you refused.

Q.
You wanted to stay in his room, didn’t you?

Q.
You did not like Private Jones asking you to leave, did you?

Q.
It upset you, didn’t it?

Q.
During this entire time, you were standing, weren’t you?

Q.
Initially, Private Jones was sitting.

Q.
Then Private Jones stood up.

Q.
Private Smith, how tall are you?

Q.
That is about four inches taller than Private Jones, isn’t it?

Q.
How much do you weigh?

Q.
You would agree that you outweigh Private Jones.

Q.
When Private Jones stood up, you moved toward him, didn’t you?

Q.
When you moved toward Private Jones, he didn’t have anything in his hand, did he?

Q.
It was only after you moved toward him that Private Jones hit you.

Thank you.  No further questions.
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