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SENTENCING PROCEEDINGS:

DIRECT EXAMINATION of THE ACCUSED

SUPERVISOR'S GUIDE

I. 



skill overview.

A. Goals. The sentencing phase of the trial is a critical stage in the proceedings for the accused.  Whether it follows a guilty plea or a determination of guilt by the trier of fact, it provides the accused with his last opportunity before the sentence is rendered to present evidence aimed at reducing the sentence.  Frequently, counsel fail to fully develop extenuation and mitigation evidence during the presentencing stage.  This module develops counsel’s ability to present effective and admissible evidence through the sworn or unsworn testimony of the accused.

B. Training Overview.  The supervisor can conduct training with two or more counsel.  The focus of the Skills Drill is the presentation of evidence of extenuation and mitigation through the sworn or unsworn testimony of the accused.  The supervisor will play the role of the military judge, while counsel will be selected to play the defense counsel and the accused.  You may consider using one of your legal specialists to play the accused since they usually are similar in age and education to the average accused.  The training is divided into four stages: 1) instruction period; 2) counsel interview and preparation; 3) practical exercise and critique; and 4) sample solution review.   This drill should take about 90 minutes to complete.

II. 



THE LAW.

A. R.C.M. 1001 (c)(2)(B).  The accused may give sworn oral testimony under this paragraph and shall be subject to cross-examination concerning it by the trial counsel or examination on it by the court-martial, or both. 

B. R.C.M. 1001 (c)(2)(C).  The accused may give an unsworn statement during the presentencing phase of the trial.  The accused will not be subject to cross- examination by the trial counsel, military judge or members.  The unsworn statement can be oral or written, or both.  The unsworn statement can be made by the accused or through counsel, or both.  The trial counsel can rebut statements of fact in the unsworn statement, but not opinion evidence.  Generally, an accused is given latitude to include argument in his unsworn statement (see discussion following R.C.M. 1001(c)(2)(C)).
III. 
[image: image2.wmf]
PRACTICE POINTERS.

· Consistency.  Avoid testimony inconsistent with the providence inquiry.  During presentencing testimony, the accused may not make a statement that is inconsistent with a prior guilty plea.  Contradiction of the accused's guilty plea could result in the loss of a pretrial agreement.  If the case is contested on the merits, defense counsel's theme during extenuation and mitigation may differ from the theme in the case in chief.  For example, if the defense during the case in chief was alibi on the merits, the theme in sentencing may be that it was the accused’s first offense since joining the military.  In any case, defense counsel must determine whether the accused will make a sworn or unsworn statement during the sentencing phase of the trial.  Select the method most advantageous to the accused.  Consider the following factors:

· Sworn Statement:
· The accused is subject to cross-examination by the trial counsel, military judge, and members.  Defense counsel will have little control over the accused’s responses.  Expect the trial counsel to exploit every negative aspect of the accused's conduct through cross-examination.

· If the accused is prone to stretch the truth, a lie under oath will justify a request for a mendacity instruction (see p. 73, DA Pam 27-9, Military Judges Benchbook).  This permits the prosecution to argue that the accused’s lie was both willful and material, and that it reflects his lack of rehabilitative potential.

· An accused who volunteers to be placed under oath may benefit from answering important questions from the court that otherwise would go unanswered.

· Testimony under oath may be perceived as more truthful and sincere.

· Unsworn Statement:

· An unsworn statement deprives the court of a chance to ask specific questions of an accused.  Such questions may have been overlooked by counsel, but still be important to the sentencing authority’s decision on punishment.

· An unsworn statement is safe.  Defense counsel has the flexibility to prepare and control everything the accused says in court.  With an unsworn statement, opposing counsel cannot ambush the accused.  Remember that opposing counsel is permitted to rebut statements of fact contained in an unsworn statement.

· Most accused make unsworn statements at trial.  If the facts of the case do not justify sworn testimony by the accused, it is generally better that trial counsel not be given the opportunity to cross-examine.

· Responsibility.  Ensure the accused fully accepts responsibility for the crime.  The accused should always explain the offense from his or her perspective.  However, attempts by the accused to avoid responsibility following a finding of guilt may inflame the members or the military judge.  If the accused cannot address the topic without sounding bitter or antagonistic, defense counsel should consider not discussing it in any degree of detail.

· Family Background.  Examine the family background of the accused.  It is important to humanize the accused to the court.  He or she is far more than just a service member who committed a crime.  Often the accused has accomplished many fine things and is a member of a good family.  Make sure the court is made aware of this side of the story.  For example, the accused may come from a solid family with deeply rooted values.  Such evidence, and its effect on the accused, may reduce the need for confinement as punishment.

· Education.  Examine the educational background of the accused.  Sometimes it is a positive thing to educate the trier of fact about the accused's interest in higher learning.  This information demonstrates to the court a motivation toward self-improvement and an increased likelihood of rehabilitation.

· Culpability.  Explain how the accused became involved in the offense.  Beyond explaining the remorse the accused feels for having committed the offense, most often there are facts that the court is unaware of that tend to explain how the accused became involved in the offense, or lesson its seriousness.  Even though these should not amount to a defense (remember not to contradict a guilty plea), such facts can soften the impact of the offense and justify a reduced sentence.  For example, though your client may have written some bad checks, he wrote them to a grocery store in order to buy food for his children.

· Sentence Impact on Others.  Explain how some aspects of the sentence may have an adverse impact on others.  The accused may have family circumstances that make forfeitures or confinement particularly burdensome on others.  Make sure the court is aware of their potential impact.  For example, the accused may have a wife and children at home who rely on his or her income.

· Blameworthiness.  Explain how the conduct of the accused is less blameworthy.  At times, when more than one person is responsible for an offense, it could be helpful for defense counsel to point out that the accused was marginally less responsible, and therefore deserves a lesser punishment.  For example, in a conspiracy to burglarize a supply room, it could be helpful to show that the accused never entered the supply room or touched the stolen property, but merely drove the get-away car.

· Mitigate Harm.  Explain how the degree of harm from an offense is mitigated.  In a given case the physical harm or property damage may be slight.  If so, it could be helpful to ensure the court is aware of that fact.  For example, in an assault case, it could be helpful to point out that no weapons were used and that the victim suffered no major injury or pain.

· Rehabilitation.  Explain how the court-martial experience has convinced the accused not to commit similar offenses in the future.  The trier of fact will feel less likely to punish severely if they believe the deterrent experience is not necessary.  Also, have the accused look at the trier of fact when answering counsel's questions.  They will want to be able to evaluate his sincerity and veracity.
· Cross-Examination.  Prepare the accused for cross-examination by the trial counsel and the trier of fact.  It is always better to steal the thunder on direct than to have opposing counsel embarrass the accused.

· Sincerity.  It speaks for itself.  If the trier of fact does not believe the accused's expressions of remorse, they will send a message with their sentence.

· Service Record.  Defense counsel must be familiar with the accused's service record.  The service record contains helpful sentencing evidence that is frequently overlooked.  For example, the accused may have received numerous awards, other recognition for superior service, or have a long history of faithful service.

· Appearance.  The accused should appear in a clean and neat uniform for the trial.  Make sure the ribbons and badges worn are authorized in the accused’s service record.  A sloppy appearance sends the message that the accused lacks discipline and enthusiasm and is not worth the rehabilitation effort. 
· Client Control.  Defense counsel should use non-leading questions to present the accused's side of the story to the trier of fact.  This will require detailed preparation.  If the accused is allowed to ramble, salient points could be lost.  Both defense counsel and the accused must be aware of the purpose of the testimony and must rehearse its presentation.  Also, counsel may request that the Military Rules of Evidence be relaxed if necessary to present presentencing evidence.

· Location, Location, Location.  Counsel should consider different options for the most advantageous location of the accused during testimony.  Will the military judge allow the accused to take the stand for an unsworn statement?  If so, place him on the stand.  Will the military judge allow the accused to enter the well to give his unsworn statement to the members at close range?  Depending on the client, closer may be better.

· Offering the Accused’s Statement.  If counsel decides to have the accused make an unsworn statement, do not announce to the members that the accused is "making an unsworn statement"--it sounds like it has less veracity.  Just say, "the accused desires to make a statement to the court."

· Memorable Finale.  When ending direct examination of the accused, try to end on a strong note.  A sincere, tearful apology to the victim, the court, and the unit is always effective.

· Retirement Benefits.  If the accused is retirement eligible or will become retirement eligible during his current enlistment, evidence that a punitive discharge will deny him his retirement benefits, and the magnitude of the loss, is proper mitigation evidence.  See United States v. Becker, 46 M.J. 141 (1997); United States v. Sumrall, 45 M.J. 207 (1996); United States v. Griffin, 25 M.J. 423 (C.M.A. 1988).

· Disposition of Coactors.  If coactors received lenient punishment from military or civilian authorities, the accused can include his coactors’ punishment in his unsworn statement.  United States v. Grill, 48 M.J. 131 (1998).

· Unsworn Statement without Questions.  If the accused is articulate, consider having him make the unsworn statement without counsel asking questions.  The accused can use notes, if necessary.  Allow the accused to have a conversation (at least a monologue) with the sentencing authority.

· Use Photographs and Military Certificates.  Incorporate selected military certificates, coins, photographs from deployments, awards, and other items the accused has received for outstanding performance.  Let the accused explain these items to the sentencing authority instead of simply offering them separately.  Consider doing the same with family pictures.

· Sentencing Principles.  Remember the five principles of sentencing and fashion your questions accordingly (See DA PAM 27-9 p. 76):

· Rehabilitation of the accused.

· Protect society from the accused.

· Preservation of good order and discipline.

· Deterrence of the accused and others.

· Punishment of the accused.

IV. 



SKILLS DRILL.
A. Goal:  Train counsel to develop the following skills.

1. Counsel presentencing interview of accused.

2. Determine the pros and cons of sworn versus unsworn statement of the accused. 

3. Present sworn testimony of the accused through the use of non-leading questions that lays the factual foundation for the sentencing argument.

B. Conduct the drills.

1. Preparation.  Go to the courtroom if possible.  You will need at least two counsel for this training.  The supervisor will conduct a 15 minute period of instruction on the pros and cons of presentencing sworn and unsworn statements by the accused.

2. Role Play.  The supervisor will play the judge.  One counsel will play the accused and one counsel will play the defense counsel. 

3. Execution.  Following the 15 minute period of instruction, engage counsel in a discussion on the pros and cons of having the accused give sworn or unsworn testimony.  Use a pending case, or distribute the scenario fact sheet (enclosure (2)) and the accused background fact sheet (enclosure (3)) to the accused.  Next, issue enclosure (2) and the examination checklist (enclosure (4)) to the defense counsel.  Allow 30 minutes for the defense counsel to review enclosures (2) and (4) and interview the accused to develop his sentencing questions.  The defense counsel should elicit enclosure (3) information from the accused during the interview.  Place the accused on the stand and allow the defense counsel to conduct direct examination of the accused. You could assign more than one counsel to prepare questions so all can participate.  Have each counsel ask a few questions.

C. Drill: 

1. The facts.  The case involves an E-3 who has pleaded guilty before a military judge to one specification of a violation of Article 112a.

2. Other instructions.  Other counsel present should act as trial counsel and object as appropriate.  Following the drill, the supervisor and other counsel will critique the defense counsel.

3. See sample solution at enclosure (5).

D. 


Summarize the main teaching points.

· Direct examination should elicit evidence that defense counsel intends to use in the sentencing argument.  Remember the five principles of sentencing.

· Bring out all possible information that could lessen the punishment of the accused.

· Educate the accused on the pros and cons of sworn and unsworn statements.

· Use open-ended questions during direct examination.

· Prepare for sentencing even if you have a great case on the merits.

· Ensure you humanize the accused to the sentencing authority.

· Educate the sentencing authority about the accused.

· Aim for sincerity.

V. 
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VI. 



TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the court-room on _______, from_______ to _______hours.  The training will cover direct examination of the accused in either a sworn or unsworn statement.  The training will require you to interview an “accused” (played by another attorney) and then elect to make a sworn or unsworn statement.  Once decided, you will conduct a short examination based upon the information obtained during your interview and from handouts you will receive on the day of training.  The purpose of this drill is to enhance your understanding and abilities to solicit meaningful information for use during your presentencing argument.

B. Preparation.   Review R.C.M. 1001 regarding sworn and unsworn statements.  Also, review extenuation and mitigation evidence under that same section.  You will not need to do any other outside reading.

VII. 
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keys to success.

A. Ask thorough questions of the accused's background.

B. Develop a theme during questioning that will compliment the sentencing argument.
C. Ask non-leading questions during direct examination.
D. Prepare your direct examination based upon your sentencing theme and the five principles of sentencing.
E. Know how to present effectively the accused's testimony in sentencing.
VIII. 



REFERENCES FOR fURTHER STUDY.

A. Thomas A. Mauet, Trial Techniques, 73-135 (4th ed. 1996)

B. LTC Patrick P. Brown, Trial Judiciary Note: Sentencing Evidence, Army Law., Mar. 1998, at 29.

C. David A. Schlueter, Defense Evidence, Military Criminal Justice Practice and Procedure, 453-455 (2nd  ed. 1987).

D. Manual For Courts-Martial, United States, R.C.M. 1001 (c)(2)(B) and (C) (1998).

E. Charles R. Marvin, Jr. & Russell S. Jokinen, The Presententencing Report:  Preparing for the Second Half of the Case, Army Law., Feb. 1989, at 53.
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SCENARIO Fact sheet

On 1 April 1999, E-3 I.M. Stoned was apprehended by the company first sergeant in the A Company latrine while he was snorting crystal methamphetamine.  He did not resist apprehension and was escorted to see the company commander.  At this encounter, the CO demanded to know where he got the Stuff.  He wasn’t read his rights as that would just get in the way of ridding the company of drugs.  PFC Stoned wiped his nose a bit, looked up in the air, took a deep breath, and said, “I don’t remember!”  None too pleased, the CO ordered him to CID for interrogation.

Once he arrived at CID, I.M. Stoned realized he was caught cold.  After he was introduced to CID Agent Screamer, he decided to make a full confession.  Additionally, without any promises or threats, he gave the agent the name of his supplier, as well as all of the other soldiers he knew who were currently using the drug.  The only thing I.M. Stoned wants is to stay out of jail and remain in the military.  He has many babies at home to feed, and must be there to help his wife.  Also, he is the family's sole source of income.  Up until this incident, he had loved his job fixing aircraft, and would like to stay in the military.
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ACCUSED’S BACKGROUND FACT SHEET

· Name: PFC (E-3) I.M. Stoned, U.S. Army

· Age: 21 years old, home of record: Charlottesville, Va.

· Unit:  A Company, First Air Cavalry

· Years in service: 2; after tax income:  $2,000 per month.

· Marital status: married 4 years

· Children: 5 (triplets and two singles)

· Prior military criminal record: Art. 15 for failure to report to formation on time (15 minutes late).

· Financial status: food stamps/welfare

· Spouse job: none

· Monthly bills: rent: $500; food: $350; car: $ 500; insurance: $50; baby sitter: $200; furniture: $200; ring: $ 75; credit card: $100

· Favorite color: teal

· Religion: none

· Outside organizations: Headbanger Music Lovers Ass’n.

· Parents: divorced.

· Prior military waivers: drugs/ federal conviction --burglary

· Used crystal methamphetamine- 20 times in past

· MOS: aircraft mechanic
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EXAMINATION CHECKLIST

IX. General
This handout provides the defense counsel with examples of areas of inquiry relevant to preparation of the accused for direct examination, as well as points to highlight during argument on sentencing.  Counsel should review this document in preparation when developing his/her line of questioning.

· Role of the accused in the crime: leader, accomplice or minor role; sole perpetrator (or, the accused having no apparent disposition to do so was induced by others to participate in the crime).

· Place of the offense:  public building, victim’s residence, accused’s residence, secluded area, on the street, in the barracks, on base overseas etc.

· Victim’s status:  officer/SNCO/NCO/soldier/civilian/dependent.

· Type of victim:  crime against person or property (military or civilian victim; age of victim; foreign national; government or private property)

· Victim’s relationship to the offender:  stranger, friend, family, subordinate, chain of command or police, etc.

· Victim provoked the crime to a substantial degree, or victim contributed substantially to the criminal event.

· Damage or injury:  degree of actual or threatened property damage or personal injury (permanent or temporary).

· Unit impact:  effect on military discipline/readiness/unit effectiveness.

· Weapons:  type of weapon and degree of use (such as, in possession only, used to threaten, actual application).

AGGRAVATION
· Abuse of trust or position.

· Injury to victim.

· Weapons involved.

· Accused/victim relationship—random or known victim.

· Youth or frailty of victim.

· Offense committed while accused pending other charges.

· Accused has criminal pattern or character.

X. Mitigating Factors
· Absence of any prior disciplinary or criminal record of the accused

· Accused’s extreme youth, or special conditions (health, IQ, service related injury).

· Good military character (service record and favorable opinions of relevant witnesses) and rehabilitative potential.

· Accused supports dependents.

· Cooperation with law enforcement and prosecutors in this and other crimes/confession.

· Accused’s remorse and apology (including timing thereof).

· Victim forgiveness (including the chain of command).

· Provocation by the victim or accused’s special circumstances.

· Restitution.

· Accused’s conduct between the time of the offense and the trial.
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SAMPLE SOLUTION
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Here is a sample direct-examination of the accused.  It can apply during either a sworn or an unsworn statement at the presentencing phase of the court-martial.

Q.
For the record, you are PFC Stoned, the accused in this case, correct?
A.
Yes, sir. 

Q.
Where does your family reside?
A.
We live in a small apartment in town.

Q.
PFC Stoned, please tell the court your family status.
A.
Yes sir.  I am married and have five children.  All of my children are below the age of four.  I have been married for four years and am the only source of income for my family.

Q.
Does your wife have help with the children?

A.
The children go to daycare sometimes.  No one else is able to help with the children when I'm not around.

Q.
PFC Stoned, what is the total of your military income?

A.
Sir, I make about $2,000 per month with all of my pay as well as some food stamps that we get.

Q.
What is the total of your monthly bills?

A.
Sir, my bills total about $1,975 each month.  They include: $500 rent; $350 food; $500 car; $50 insurance; $200 baby sitter; $200 furniture; $75 ring payment; and $100 credit card.

Q.
What effect will forfeitures of pay have on your family?
A.
Sir, I wouldn’t be able to feed my kids or pay my bills.

Q.
How long have you been in the service?

A.
About two years, sir.

Q.
Why did you join the Army?

A.
Sir, I wanted to serve my country like my father did.  He fought in WWII at Normandy.

Q.
How do you feel about military service?

A.
Sir, I love the Army.  I think being an aircraft mechanic is the best thing that ever happened to me.

Q.
Do you want to stay in the Army?

A.
Yes sir.  I made a mistake, but I know I can learn from this and be a good soldier.

Q.
You have been in trouble with military authorities on one other occasion in the past, correct?

A.
Yes sir, I was 15 minutes late for a formation about a year ago.  I had slept through my alarm. That was the only time until now.

Q.
Why did you use drugs, and why on base?

A.
Sir, the methamphetamine was already on the base.  I bought it from my platoon sergeant, Staff Sergeant Cool Dude.  I used drugs that day because I was depressed and under a lot of family stress. I knew it was unlawful, but I thought I needed a boost to give me peace.

Q.
Where did you use the methamphetamine?

A.
Sir, I used it in the latrine of my company building.

Q.
Was anyone else present?

A.
No, sir.  Not until the fist sergeant walked in.

Q.
Would you agree that drugs have no place in a serviceman’s life, on or off a base?

A.
Yes, sir.  Drugs can ruin readiness and good order and discipline.

Q.
After you were apprehended, you were interviewed by CID, correct?

A.
Yes, sir. When I met agent Screamer, I told him where I got the drugs and the names of other soldiers who use drugs.

Q.
When you gave him this information, had he made any promises to you?

A.
No, sir.  I just wanted to do the right thing and tell the whole truth.  The same reason I pleaded guilty here today.  This is my first step in rehabilitation.

Q.
How do you feel about your misconduct?
A.
Sir, I feel disappointed in myself.  I have let my family and my company down.

Q.
Do you think the military judge should consider not awarding a bad conduct discharge? 

A.
Yes, sir.  I think this whole event has made me realize my priorities and responsibilities.  I have placed my family in jeopardy and I realize now that I was wrong.  I don’t believe I am capable of doing it ever again. I am ready to accept my punishment, but believe I can serve honorably from this point on.

Q.
Is there anything else you would like the military judge to consider before he considers an appropriate punishment?

A.
Yes, sir.  I apologize sincerely for my use of methamphetamine.  As is clear from my record, I also used the drug prior to my service.  I am 21 years old, and not the brightest person in the world.  But, I have learned that I need to take charge of my life for my family's sake.  If given the opportunity to learn from this event, I promise to be a better soldier.  I promise that my focus from this moment on will be to care for my family and work to be the best soldier possible.  I ask that you allow me to remain in the Army today.  Let me prove I am worth a second chance.
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