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Module 1

Learn the Skill

Direct Examination
The Fundamentals






direct examination - the fundamentals

supervisor’s guide

I. 

 

skill overview.

A. Goals.  The advocate’s role during direct examination is to help the witness tell the story using carefully framed single-fact, non-leading questions.  The calculated and judicious use of inflection and body language to emphasize key factual points is central to the advocate’s mission on direct examination.  This module is designed primarily to develop, and then incrementally improve, and fine-tune the direct examination skills of both experienced and inexperienced trial attorneys through simple drills.  The emphasis is on form, not substance.  Once the form (methodology) is mastered, it can be applied to any substance (your specific case).

B. Training Overview.  This training requires at least two participants:  one supervisor and one counsel.  The training is divided into various drills of short (15 minutes) or long (1 hour) duration, depending on the time available to you.  They are specifically designed to be used anywhere, with little or no preparation.  Resources:  time.

II. 



the law.

A. The order of your case in chief.  MRE 611.

· “The Military Judge shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence.”  MRE 611(a).

· “Leading questions should not be used on direct examination of a witness.  Leading questions are permitted on cross-examination.”  MRE 611(c).

III. 


the art.

A. The Canvas:  A direct examination must focus attention on the witness, not the lawyer.  Given the rules of evidence, counsel must be able to ask single-fact (not compound), non-leading questions.  Once mastered, counsel must further refine their skills through such techniques as “looping,” or reflective questioning.  Looping permits counsel at various points in the testimony to reinforce and accentuate significant testimony.




Form of the Question.  Single-fact, non-leading questions.  The direct examination must present a clear, coherent statement of the witness’s personal knowledge.  The keys to success are preparation and simplicity.  You must prepare yourself and the witness.   You must also develop the habit of using short, simple questions in plain English to elicit testimony.  This will enhance the clarity, brevity and pace of the presentation.  Above all, avoid sounding like a lawyer.  Further, superior knowledge of the facts often leads an anxious advocate to ask compound questions in an effort to let the fact finder in on all of the “good stuff” right away.  Unfortunately, the Rules of Evidence mandate that an advocate ask only single-fact, non-leading questions during a direct examination.  Thus, on direct examination, the advocate must be able to elicit all relevant facts to the court-martial in a simple, step-by-step manner. 




Listening.  It is difficult to listen to what you think you already know.  Counsel must, however never assume that the answer to the question they ask in court will be the same as the answer they received during the interview process.  You must listen with both eyes and ears.  There is no surer way to look foolish in court than to unwittingly ask a question that the witness already answered or to fail to follow up on an unanticipated answer.  Additionally, counsel can be sure that if they do not seem interested in the witness’s answer, because they are busy studying their notes or next question, the fact finder will also lack interest in what the witness has to say.  By not focusing on the next question until the witness gives a complete answer to the question just asked, the advocate will avoid this common pitfall.  The increased eye contact will reassure a hesitant witness and engage the fact finder as well.  Moreover, this simple technique will allow the advocate to maintain a steady pace.





Inflection, Volume and Rate of Speech.  Whether on direct or cross-examination, counsel must realize the communicative power of inflection.  Monotone bores.  Improper inflection confuses.  Too loud or too fast distracts and confuses.  Inflection can also determine whether the statement is an affirmative declaration (leading) or a question (non-leading).  Finally, inflection indicates counsel’s interest, respect or contempt for the witness or his answer.

· Consider the impact of inflection on the meaning of the following statement.

I never said I’d give you money.

I never said I’d give you money.
· The first version denies ever making the statement.  The second version acknowledges a statement was made but that the promised “gift” was something other than money.  Clearly, inflection changes the meaning of a given set of words. 

· Verbal habits.  Many counsel develop bad verbal habits in direct examination, such as saying “and,” “uh,” and “ok” after each answer or before each new question.  Eradicate these distracters.  Many who fall into these habits don’t have problems with them in normal conversation.




Body Language and Movement.  Counsel’s movement in a courtroom should be accomplished with calculation and for effect.  Counsel should not move around the courtroom for the sake of movement, or because one “feels better.”  Similarly, counsel should not spend time focusing on the floor or ceiling.  Counsel must engage the panel or military judge with their eyes.  Energy which should be going into counsel’s face, voice, hands and arms is often lost through the feet in unproductive and distracting pacing.  Military bearing is especially critical in a court-martial.  The examiner must convey control and confidence in his body language.   Position in the courtroom when conducting an examination is also important.  Generally, counsel should stand at a place that helps the witness look toward the panel and avoids having the panel look at the counsel (e.g., at the far end of the panel).  If this is used as a default rule, then movement can be used for emphasis and other exceptional purposes.




Building Blocks.  Every direct examination requires logical organization.  Counsel and the witness know the facts but the panel does not.  Effective advocates ask questions in a logical progression, thereby presenting information for the fact finder in an orderly manner.  Effective advocates also use “headline” and “transition” questions to help this logical flow.  These techniques identify the principal topic to be discussed early in an examination and reorient the witness and panel to new topics.  Most importantly, these techniques assist the witness and the panel in following the organization of the testimony.  

Headline example:

Q:
Were you stabbed in the stomach on 18 March?

A:
Yes.

Q:
Please tell the panel where the attack took place?  When?  Describe what happened.

Transition example:  

Q:
Let’s focus now on the description of the person who attacked you.  How tall was the attacker?  



 
Looping.  Looping is the practice of incorporating the witness’s last answer into the body of counsel’s next question.  Looping is a legitimate means of transitioning to the next question.  If artfully done, looping is also an easy way for counsel to repeat and thereby emphasize important testimony.  Listening is a critical predicate skill to artful and effective looping.  It is both impossible and objectionable to loop unless counsel properly and accurately assimilate the words used by the witness in the preceding answer.  For example, 

What did the accused do with the bat?


He swung it at me.

As he swung the bat, what did you do?


I held my arms up to stop the bat.

When he swung the bat and you held up your arms, what happened next?


The bat hit my right forearm.

When he swung the bat and it hit your arm, what happened next?


It hurt like hell and I heard my arm crack.

After the bat hit your arm and you heard the bone crack, what happened next?


I fell to the ground.

After you heard the bone crack and you fell to the ground, what did the accused do next?

B. Construction of the Direct Exam.  This module focuses exclusively on the ability to ask a direct examination question in the proper form.  It does not address the critically important task of how best to organize a direct exam.  This skill is discussed at more length in Tab C, Module 4, Examination of Lay Witnesses.  

IV. 

 
the skill drills.

A. Goal:  Train counsel to use the following skills. 

1. Single-fact, non-leading questions (form of the question).

2. Inflection, body language, movement and looping.

B. Conduct the drills.

1. Preparation:  You must practice these drills on your own (in front of the mirror, spouse, or in the car) or with another counsel with whom you feel comfortable before you stand up in front of your counsel.  

2. Role Play:  Counsel must really “loosen up” to obtain the full benefit from these drills.  

3. Execution:  Get out of your office, away from the phones!  Go to the courtroom.  Supervisor should demonstrate what he expects from counsel.  After a demonstration, the supervisor then selects counsel to do the entire drill or has counsel collectively perform the drill, randomly selecting counsel to perform a part of the exercise.

Drill 1:  Inflection.
Have counsel stand in front of the group.  Choose a short phrase, one listed below or one you make up.  Have the counsel repeat the sentence and each time, have the student emphasize a different word.  Each time counsel repeats the statement, the inflection is placed on a different word.  Very quickly counsel will see how the meaning of the sentence changes.  Discuss with counsel how it is not the inflection alone but related conduct - e.g., pace of the speech and facial expression - that make the inflection even more powerful.

· This is a really stupid idea.

· I never said I’d give you money.

· Show me the money.

· I feel your pain.

· You tried a great case.

· What did you see?

· After the accused staggered across the street, where did he go?

· You never saw him leave the bank?

C. Drill 2:  Body Language and Movement.  One technique to assist counsel in controlling movement is to have them begin a direct, cross, opening or closing from a past or upcoming court-martial.  Again, substance is not critical, so force counsel to get up and not worry so much about accuracy or details.  In fact, tell them to embellish the facts if necessary.  When counsel begin to move around the courtroom for no specific purpose, have another counsel grab their feet from behind and hold their heels stationary.  Alternatively, place two pieces of paper on the floor and require counsel to remain on the paper.  This forces counsel’s energy into the face, voice, and arms.  Watch how counsel become much more expressive.

D. Drill 3:  Form of the Question.  (Level 1)

1. Single-Fact, Non-leading:  Each counsel conducts a direct examination of another counsel about an object or event of their choosing.  His task is to use open-ended, nonleading questions to develop the facts.  The supervisor should write on the board or provide a handout with the classic list of questions for direct examination:  who, what, where, when, why, and how.

The supervisor should first demonstrate what he expects counsel to do.  Sample topics include what counsel had for breakfast, lunch or dinner, past weekend activities, their uniform, a favorite pen or pencil, the contents of a briefcase or the briefcase itself.  The possibilities are endless.

· This initial direct drill can be accomplished by counsel sitting around a table.  Its teaching value is enhanced if counsel are made to stand in front of others and required to examine a witness in a witness chair.

Ex.:
Did you eat breakfast?


Where did you eat breakfast?


What time did you eat?


Did you eat alone?


What did you eat?


How was the food?


What did you have to drink?


Why did you choose Shoney’s to eat?


How much did you spend?


What time did you leave?

OR

Do you own a car?  Continue as above.


Describe your clothing.  Continue as above.

· Ensure that each counsel conducts a simple direct examination.  Have other counsel, including yourself, object and rule if counsel’s question is leading, compound, or otherwise improper.

· Counsel should do this more than once.  After each is finished, run each counsel through on a different subject.  This will further emphasize the ability to break an event into its component pieces.  This is an absolutely critical skill in conducting an effective direct examination and the persuasive retelling of a story.  Thereafter, use the drill from time to time as an icebreaker or warm-up drill before future exercises.
Drill 4:  Listening and Looping.  (Level 2)

2. Most counsel are familiar with the technique generally referred to as “looping.”  Looping involves incorporating part of the answer to one question into the next question.  Thus,

What color is your car?  


Red.  

What is the model of your red car?  


It’s a Porsche 911.  

Where did you drive your red Porsche 911?

Or, another example:
What did the accused do when you asked to buy cocaine?

He reached into his pocket and pulled out a baggy.

After you asked for the cocaine and he pulled out the baggy, what happened next?

He said the baggy would cost me $100.00.

When he pulled out the baggy and said it would cost $100.00, what did you do?

I gave him the money.

After he said it would cost $100.00 and you gave him the money, what happened next?

He gave me the baggy of cocaine.

After you gave him the money and he gave you the cocaine, what then happened?

I pulled out my badge and cuffed him!

· In this example, counsel included in the follow-up question a portion of the witness’s previous answer, highlighted in bold.  In effect, it repeats and reinforces the testimony.  Each time a new piece is added the oldest part of the answer is dropped.  Like any trial technique, this technique can be annoying if used throughout a direct examination.  Therefore, it should be used with calculation and discrimination to emphasize certain critical points in the testimony.

3. Have counsel repeat Drill 3 and practice looping the answers, no matter how irrelevant the information.  Every question must loop part of the previous answer.  

E. Drill 4:  Building Blocks (Inflection, Form and Looping).
1. Putting it all together:  For this advanced drill, the supervisor plays the witness and judge.  Counsel should be seated in front of you.  You will give them minimal facts (below) to begin their questioning.  Each counsel will ask one non-leading, single-fact question.  Emphasize the use of looping the previous answer into the next question.  

2. You will point to counsel who is to ask the next question.  The question must build on the previous question, that is, develop the facts in a logical order.  This places a healthy burden on listening skills.  As the judge, if counsel ask a leading, compound, or otherwise objectionable question, or backslide to an area already covered, simply say “sustained” and move to a new counsel.  The exercise should be kept moving.  Give counsel time to formulate questions but don’t linger.  Just point to another counsel or establish eye contact.  This keeps the drill moving and enforces eye contact with the witness, an essential component of direct examination.  Choose counsel randomly.  Do not establish a pattern of selection.  This ratchets up the pressure and comes close to simulating the courtroom experience.

OPTION A

FACTS Given to Counsel: I am standing on the front steps of the 1st Brigade Headquarters Building with a folder in my hands.  It is 1200 hours.

FACTS for Supervisor:  I am carrying a classified file to the Brigade Commander with whom I have an appointment at 1230.  It is a bright, sunny day.  I am by myself but others are standing nearby.  A man approaches in (civilian/military clothes, your preference) with a knife in his hand.  He lunges at me and stabs my right arm.  I do not know the man.  He is 6’2” tall, Caucasian, mustache, scar on right cheek.  He says, “You prying bastard!”  After I fall to the ground he takes the folder and runs away.  I crawl into the Brigade Headquarters and am helped by those standing around.  The file contained an investigation into the improper release of classified information by staff members in the S-2 Shop.  Two staffers had been identified for disciplinary action.
· Counsel should explore your job, purpose at the school, contents of file, approach of man, identification of man and knife.

OPTION B

FACTS Given to Counsel: I am standing at an ATM and I hear footsteps behind me.

FACTS for Supervisor:  I hear footsteps behind me and before I can turn around I am grabbed from behind.  The person wraps her right arm around my neck.  I see a wisp of long blond hair for an instant as I struggle for air.  The voice of a female demands my ATM access number.  I give it.  I am then backed up and taken around a corner.  I notice Nike sneakers and see a reflection in the ATM glass.  The person is a female wearing jeans and red shirt.  I see her raise her arm and notice a long blunt object in her hand and then I see blackness.  I am 5’10” tall, weigh 170 pounds.  When grabbed from behind I remained upright - the person was apparently as tall or taller than me.  I later discovered $500.00 missing from my account, and my wallet was also taken.

· Counsel should explore physical descriptions, clothing, statements, weapons and money taken.

OPTION C

FACTS Given to Counsel:  I am driving in my car and have just stopped at an intersection.


FACTS for Supervisor:  I am assaulted in my car.  I am driving in my blue Ford Taurus with my son in the back seat.  It is 1800 hours and I just picked my boy up from daycare.  I stop at a traffic light at First and Main Streets.  A brown van pulls up beside me.  Two men immediately jump out, put a gun to my head and order me out of the car.  I open the door and they drag me out.  They then drag my son out and throw him at my feet crying.  Both men get into the car and drive away.

· Counsel should explore the description of the van, the men, the weapon used, or anything said.

F. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· Single-fact, nonleading, open-ended questions are critical to success on direct examination.
· You must listen to and maintain eye contact with your witness.
· Practice the use of inflection and body language to call attention to certain testimony.
V. 


references.

A. Thomas A. Mauet, Trial Techniques 73-138 (4th ed. 1996).

B. James W. McElhaney, McElhaney’s Trial Notebook 337-364 (3d ed. 1994).  

C. Steven Lubet, Modern Trial Advocacy 15-49 (NITA 1993).

ENCLOSURE

Counsel Handout

direct examination - the fundamentals 

counsel handout

VI. 
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training overview.

A. Introduction.  The next trial advocacy training session, scheduled on _______________, from ______ to ______ hours, will focus on the skill of direct examination.  The training will be conducted in two parts.  First, I will lead a discussion about the various skills necessary for an effective direct examination.  After a short break, we will reconvene for the second part of the training, during which we will conduct a series of short advocacy drills intended to reinforce the skills and techniques addressed in the first part of the training.

B. Preparation.  Counsel must bring their Military Judge’s Benchbook, Manual for Courts-Martial, and an evidentiary foundations text to this, and every future, trial advocacy training session.  Counsel must also review and be prepared to discuss the facts of one of their current cases.   Finally, counsel will review, and be prepared to discuss, the direct examination skills listed in part II.

VII. 
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keys to success.

A. Voice Control and Nonverbal Factors.  Consider how the following affect your direct examination:

1. Voice Control

a. Inflection

b. Tone

c. Volume

d. Rate of Speech

e. Verbal Habits

2. Nonverbal Factors     

a. Posture      

           

b. Mannerisms   


c. Arm and Hand Gestures  

    

d. Movement  


e. Location in Courtroom  


B. Form of the Question.  What are the rules of evidence governing the form of a question on direct examination?

C. Listening.  So simple yet so hard . . . why? 

 

D. Building Blocks.  Building Blocks = Logical Organization of Direct Examination.  What template will you use to standardize your direct exams?  

E. Looping.  

  By incorporating the witness’s last answer into the body of the next question, counsel can reiterate the testimony of the accused and repeat key segments over and over again.

VIII. 

  
references for further study.

A. Thomas A. Mauet, Trial Techniques 73-138 (4th ed. 1996).

B. James W. McElhaney, McElhaney’s Trial Notebook 337-364 (3d ed. 1994).  

C. Steven Lubet, Modern Trial Advocacy 15-49 (NITA 1993). 
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