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the advocacy trainer

A Manual for Supervisors

INTRODUCTION
The flowers of advocacy are hothouse plants








Winston Churchill
I. 
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concept.

A. These materials provide supervisors of trial and defense counsel with an informal and entertaining means of training subordinates and assessing their fundamental trial advocacy skills.  In the spirit of “hip pocket training,” this book provides Chiefs of Justice and Senior Defense Counsel with a tool to enhance training conducted on a short or no-notice basis.  The objective of this training is to maximize time spent practicing the skills necessary for effective advocacy, and to minimize the time counsel spend role playing or memorizing hypothetical fact patterns.  

B. Additionally, by providing supervisors with necessary materials, the manual enables supervisors to devote their energies to teaching counsel and assessing subordinates’ performances, rather than developing advocacy training from scratch.

II. 

  

structure.

A. The Training Module.  The training module for each advocacy skill is generally the same.  Each module contains the following:

1. Supervisor’s Guide.  This guide provides an overview of the advocacy skill and provides specific instructions for conducting the advocacy skill drills.  

2. Counsel Handout.  Each training module contains a Counsel Handout that you should photocopy and distribute prior to each training session.  The handout includes:  a brief introduction that explains the purpose of the training, instructions for any necessary preparation by counsel, the keys to success for the advocacy skill highlighted, and a reference list for counsel’s independent study.  

3. Evidence.  Each training module contains the Evidence (if needed) for counsel use during the training.  Items such as sworn statements or physical evidence (checks or other business records) are included if required by the skill drill.  

4. Sample Solution.  Each training module contains Sample Solutions that you can use in conjunction with the critique that you conduct after each training session.

B. Your Training Plan.  The training modules may be used in two ways.

1. Training Plan 1:  Start with TAB B, Module 1, and each week, every two weeks, or every month, train with the next tab in order.  You need only provide the time and location.  Time required:  Flexible.  Many drills can be done effectively in 15 minutes.  The same drills can be enhanced in a one hour training session.  The key is setting the time aside.

2. Training Plan 2:  Given counsel weaknesses and your personal preferences, simply choose a module from anywhere in the text and conduct training.  Ideally, the skills build on one another.  One module is not, however, a prerequisite for another.  The sequence of your training is a function of your priorities and identified strengths and weaknesses. 

III. 

   

resources.

A. All materials necessary to conduct training are included.  You must only reproduce sufficient copies of the Counsel Handout and Evidence for your subordinates.  Counsel should always bring their Manual for Courts-Martial, Benchbook, and an evidentiary foundations text to the training.  A television and VCR are needed when videotapes are part of the training materials.  

B. Although supervisors are encouraged to incorporate other materials relevant to the training, this is not required for successful training.  To the extent possible, your subordinates should only be the examining counsel.  You, or one of your legal specialists, should play the roles of witness or judge.  The most important resource you will need is your most precious resource, time.

IV. 



But I don’t know how to train!

A. Most judge advocates question whether they’re qualified to train, and even if qualified, are uncertain how to do it well.  The critique methodology provided below (based on the National Institute of Trial Advocacy model) is a complete recipe for providing excellent training and critiques to your counsel.  And it gets easier and better the more you do it!

B. Construct and deliver your critiques using the following model.

· Headnote.  Tell them WHAT the skill is you are going to address and WHY it is important.  Not just, “should lead on cross,” but “we are going to discuss leading on cross-examination.  It is important because it keeps you in control of the exam and keeps the witness from straying into material that is not central to your theory of the case.”

· Play back the advocate’s words.  You need not keep a verbatim log (your attention should remain on the speaker when performing) but you should be able to quote, as accurately as possible, the speaker’s words.  This reinforces that you do not have just a vague point – “you didn’t lead much” – but that you can point to exact language that was ineffectual or objectionable.  When you can quote the speaker’s language, that person is much less likely to be defensive, will realize the close attention you paid to the performance, and will be more likely to heed your advice.

· Prescription.  What to do next time.  Avoid “what I would have done” language, as any resentful lawyer is likely to tell you to go ahead and do it (which you will do shortly).  Tell them, however, what approach you suggest for next time.  “Instead of repeating ‘the evidence will show’ in your opening statement, say it once early, then stick to telling the story, as this will avoid an objection while also enabling you to keep the tightest grip on the panel’s attention as you paint a word picture.” 

· Model and Rationale.  This is where you earn your pay.  After criticizing the advocate, show how it should be done.  This need not be theatrical or elaborate (though it can be both in the right circumstances), but only has to be a solid example of how to perform the criticized portion of the case correctly.  This has two main purposes: (a) the student will remember your showing him how to perform much more than a fairly abstract critique of what he did wrong, and (b) it cements your credibility as instructor, if you can help the student navigate through a better way of performing the criticized task.

C. This methodology is not meant to be complicated or confining.  It is meant to give you a logical construct for helping another lawyer perform better.  Following this general structure will help you think harder about which points to critique, why they are important, and what specific advice you can give about how to perform next time.

D. 


Time.  When conducting the drills, have a plan for when to critique and how long the critique will be.  Of course a host of variables, including how long you have to train and the number of counsel, affect this.  Letting counsel perform most or all of the drill, makes the drill as close to real life as possible: in court, counsel get no reinforcement until after trial when a verdict is delivered or supervisors and judges conduct critiques.  On the other hand, the value of a drill is that it is not real life and you can stop performance – especially performance that is well off the mark – and have counsel start over, or perform an aspect of the evaluated skill again.  If counsel are routinely stopped too frequently, the disadvantage is that they might become intimidated (afraid to take a risk because of impending interruption) or complacent (relying on the supervisor to insert frequent mid-course corrections, thereby sweating insufficiently to get any conditioning value from the drill).  Waiting until after the  drill makes it most like real life, but may leave you with too many points to make and diminish the absorption value for counsel.

E. Videotape.  Consider using videotapes in your training.  You need not do this all of the time (need to build in time to set up machines, review the tapes), but taping has several virtues:

· Credibility.  Even when you use the “playback” method of quoting counsel’s words back to them, nothing is as effective as seeing and hearing those words uttered.  Your credibility is stronger when your critique is validated by counsel’s seeing and hearing what you just told them they said.

· Style.  Your critiques generally should focus on substance as opposed to the peculiar but often minor stylistic quirks all of us have.  It is often a “cheap” or easy critique to focus on a distracting mannerism (hands in the pockets, too many “ums”) instead of the more difficult and substantive legal critiques (failure to lead, disorganized argument, and here’s how to fix it).  Occasionally, however, you should ensure that counsel receive critiques on their style – pace and cadence of speech, mannerisms and the like.  Videotapes help you accomplish this, and enable you to focus most of your critiques on substance.

· Self-diagnosis.  Give your counsel the credit they have earned as attorneys.  Much of the time they will recognize their errors upon viewing them.

· Private review.  Counsel can take the tapes home or to their offices to review privately (reinforces the self-diagnosis).  Also, you can review them 1-on-1 with counsel, sparing them possible embarrassment, especially on style matters, in front of peers.

· Time crunches.  If you have a short time in which to conduct training, you do not have to sacrifice drill time if you tape the exercises for later (but close in time) review.

F. Typical Critique Points.

· Form of the question

· Length of the question
}

· Compound question

}
One fact per question
· Facts vs. Conclusions
}

· Language
· Listening
· Organization
· Theme/purpose
· Objections:  making and response

· Awareness of fact-finder:  documents, questioning techniques, tone, position

· Excessive use of notes

· Style:  critiques during video review

V. 


now you are ready to train!
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