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SUMMARY: 
... In 1980 the Army created the U.S. Army Trial Defense Service (TDS) to deal with some of these unique challenges. ...   It provides defense counsel to soldiers pending court-martial, nonjudicial punishment, administrative separation, and similar adverse action. ... Local commanders and prosecutors refer most clients to the TDS upon the initiation of nonjudicial punishment proceedings,   the preferral of court-martial charges,   or the taking of other adverse action against soldiers. ... Priority II duties include counseling soldiers pending formal nonjudicial punishment under Article 15,   counseling soldiers suspected of an offense,   representing soldiers at lineups, counseling soldiers regarding summary courts-martial, and representing soldiers recommended for administrative separation. ...   The TDS legal NCOs and specialists also keep a log of the number of soldiers counseled by each attorney so this information can be included in the senior defense counsel's monthly statistical report. ... Senior defense counsel should be cautious about permitting TDS attorneys to represent soldiers at these hearings, as other soldiers may complain when TDS attorneys do not represent them at their hearings. ... Representing soldiers pending administrative separation is another important mission of the TDS. ... There are three types of services TDS provides soldiers facing administrative separation. First, TDS attorneys provide initial advice to soldiers pending administrative separation. ...   
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TEXT: 
 [*1]  Introduction 

Military defense counsel have a unique role. Unlike their civilian counterparts, they are subject not only to the ethical rules applicable to all attorneys,   1 but also to military law and regulations.  2 They are ultimately supervised by the very same agency responsible for the prosecution of military crimes.  3 In addition, they represent clients around the world and are routinely deployed to remote locations such as Bosnia or Kosovo. 

In 1980 the Army created the U.S. Army Trial Defense Service (TDS) to deal with some of these unique challenges.  4 The TDS is an independent "stove-pipe" organization made up completely of defense counsel.  5 It has a separate technical chain of supervision to ensure that a defense counsel stationed at a particular installation will not be evaluated or disciplined by the local commander responsible for prosecution of military crimes.  6 The TDS also ensures that counsel receive adequate training and support so they can properly represent their clients.  7 

This article discusses the unique issues facing TDS counsel. It describes TDS management, including reporting requirements and training. It explains the procedures for counseling clients pending nonjudicial punishment, administrative separation, and similar adverse actions. Finally, it discusses representation of soldiers at courts-martial. Although this article focuses on the Army TDS, much of the discussion is also applicable to military defense attorneys in other services.  8 

Mission and History of the U.S. Army Trial Defense Service 

The mission of the TDS is to provide free defense lawyers to soldiers whenever a military defense counsel is required or authorized.  9 It provides defense counsel to soldiers pending court-martial, nonjudicial punishment, administrative separation, and similar adverse action. It also provides defense counsel to soldiers suspected of an offense who have requested counsel.  10 

 [*2]  The TDS evolved into its current form as a separate defense organization from 1974 to 1980.  11 In 1974, The Judge Advocate General encouraged local staff judge advocates to designate "senior defense counsel" to advise and assist other defense counsel within their commands.  12 In 1975, the Army began to require defense counsel to be rated by these senior defense counsel.  13 In 1978, a test program was initiated in the Training and Doctrine Command (TRADOC) designed to make defense counsel more independent by placing all defense counsel under a separate rating chain.  14 This test program was expanded several times during the next two years.  15 During this time, concerns persisted about the ability of defense counsel to exercise independent judgment.  16 Finally, on 7 November 1980, the U.S. Army TDS was permanently established.  17 A major goal of this new organization was to eliminate the inherent conflict in having defense counsel and prosecutors supervised by the same individual.  18 

The TDS falls under the U.S. Army Legal Services Agency (USALSA), a field-operating agency of The Judge Advocate General.  19 The TDS currently has 134 assigned defense counsel working in fifty-four offices throughout the world.  20 Each trial defense counsel is supervised by a senior defense counsel, who is in turn supervised by one of eight regional defense counsel. The Chief of the TDS supervises these regional defense counsel.  21 The USALSA provides limited funds for the TDS counsel.  22 For example, USALSA funds TDS counsel travel for training and attendance at Article 32 and court-martial hearings.  23 All other funding, including money to travel to investigate cases, counsel soldiers concerning non-judicial punishment or adverse administrative actions, and represent soldiers at administrative hearings, is funded by the local command through the local staff judge advocate's office.  24 The TDS is responsible for its own training  25 and determines which counsel to assign or "detail" to individual soldiers needing defense services.  26 

To help show soldiers that the TDS attorneys are independent, these officers are not required to wear the shoulder patch or insignia of the local organization or command.  27 Instead, TDS counsel wear a special shoulder patch consisting of a blue star on a white background with a red border.  28 Originally  [*3]  designed in 1941 for use by War Department Overhead personnel, the patch is currently worn by soldiers assigned to support the Department of the Army Staff.  29 The crest has its origins in the Coat of Arms of the United States and contains the colors of the United States, red, white, and blue.  30 

Management 

Because the TDS is such a large organization, it has a comprehensive management scheme. Most management guidance is contained in the TDS Standard Operating Procedures (SOP).  31 This SOP provides a wealth of information; each TDS attorney should have ready access to a copy. 

Assigning TDS Counsel Cases 

Local commanders and prosecutors refer most clients to the TDS upon the initiation of nonjudicial punishment proceedings,  32 the preferral of court-martial charges,  33 or the taking of other adverse action against soldiers.  34 Military law enforcement agencies also refer clients to the TDS when soldiers suspected of an offense invoke their rights to counsel. Some soldiers refer themselves to the TDS when they desire suspect counseling.  35 The senior defense counsel ordinarily decides which TDS attorney will represent each client.  36 

Soldiers pending adverse action can obtain a civilian attorney, either in lieu of or in addition to their TDS attorney. However, since civilian defense attorneys are not provided at government expense, the soldier must arrange for any compensation for civilian defense counsel.  37 Some clients hire civilian counsel because they believe such attorneys are more experienced than TDS lawyers.  38 This is not the case. The TDS counsel are well-trained and experienced and civilian attorneys may be unfamiliar with military criminal law. Some clients hire civilian counsel because they believe TDS counsel will be inhibited in their representation by the military rank structure.  39 To reduce this incorrect perception, the TDS gives its attorneys broad latitude in representing soldiers. 

Soldiers pending court-martial can ask to be represented by a specific military lawyer; such an attorney is called an Individual Military Counsel (IMC).  40 Such requests are generally granted if the attorney is reasonably available.  41 Certain attorneys, such as prosecutors and staff judge advocates, may not serve as IMC because this would conflict with their principal duties.  42 In addition, attorneys stationed in distant locations generally may not serve as IMC because they are not reasonably available.  43 Exceptions to these limitations can be granted if the soldier has already formed an attorney-client relationship with the requested lawyer.  44 

 [*4]  Duties of TDS Counsel 

The TDS SOP breaks down TDS attorneys' duties into three priorities. Priority I duties are those that TDS attorneys generally must perform. They include representing soldiers at general and special courts-martial and pretrial investigations under Article 32,  45 and advising pretrial confinees.  46 Priority II duties are those primarily performed by TDS attorneys, unless TDS does not have sufficient resources. Priority II duties include counseling soldiers pending formal nonjudicial punishment under Article 15,  47 counseling soldiers suspected of an offense,  48 representing soldiers at lineups, counseling soldiers regarding summary courts-martial, and representing soldiers recommended for administrative separation.  49 Priority II duties also include representing inmates at sentence vacation hearings and disciplinary and adjustment boards, and counseling soldiers on administrative actions based on alleged violations of the Uniform Code of Military Justice (UCMJ)  50 or related to UCMJ proceedings.  51 If the TDS does not have the resources to perform priority II duties, attorneys working for the local staff judge advocate must perform them.  52 Priority III duties are those legal services not listed above which are usually performed by attorneys in the local staff judge advocate's office, but which TDS attorneys perform pursuant to an agreement with the staff judge advocate.  53 

Local SOPs and Agreements 

Each TDS office should have a local SOP. This SOP should cover issues such as nonjudicial punishment and administrative separation counseling schedules, office hours, professional development, leave and pass policies, and physical and soldier training. In addition, each TDS office should have a memorandum of understanding with the local staff judge advocate dealing with Priority III duties.  54 The memorandum of understanding should have an "escape clause" which permits defense counsel to decline to perform agreed duties if they do not have adequate resources. 

Obtaining Resources 

Each TDS office needs sufficient resources to perform the defense mission. The local commander of installations selected as duty stations for TDS are responsible for providing administrative support, to include office space, furniture, computers, telephones, fax machines, office supplies, and research materials.  55 In addition, the local command is responsible for providing enlisted or civilian clerical support to the TDS.  56 In most cases, each TDS branch or field office is provided with a legal specialist or noncommissioned officer (NCO). The TDS lawyers should let the local staff judge advocate know if they need additional personnel or equipment. Late spring and early summer is the best time to request new furniture or computer equipment, since this is when staff judge advocates request end of fiscal-year funds. 

Good research materials are critical to the TDS mission. One of the best resources available is the TDS Web site.  57 All TDS counsel have access to this site. It contains a wealth of information including a discussion forum and a document library. The discussion forum contains messages from TDS counsel around the world, to include questions and answers on topics ranging from new case law to defense experts. The document library contains the TDS newsletter, called The Defender, and sample documents covering a myriad of topics such as Article 15 counseling and court-martial discovery  [*5]  requests. The Judge Advocate General's School's Web site  58 also contains valuable information, including many of the course outlines prepared by the school, and The Advocacy Trainer, an advocacy training tool for supervisors.  59 

A number of books are available to assist defense counsel in their research. All TDS counsel should have access to the West's Military Justice Reporter, which contains all reported cases from military criminal courts, and the West's Military Justice Digest, which provides a digest of these cases. Another valuable resource that many counsel bring into the courtroom is the Military Rules of Evidence Manual.  60 This book contains a reprint of the Military Rules of Evidence (MRE), editorial comments, the drafter's analysis to the rules, and annotated cases relating to each rule. A broader treatment of military law is found in Military Criminal Justice, Practice and Procedure.  61 This book provides a comprehensive analysis of the military criminal justice system, including its historical origins, military offenses, nonjudicial punishment, jurisdiction, pretrial restraint, preferral and referral of charges, Article 32 investigations, plea bargains, discovery, motions and trial procedures, sentencing, and review of courts-martial. A more comprehensive review of military criminal justice is contained in the three-volume set Court-Martial Procedure.  62 Military Evidentiary Foundations  63 provides an excellent analysis of the process for admitting evidence, along with sample foundational questions. Military Criminal Procedure Forms  64 contains sample forms, including pretrial checklists, nonjudicial punishment appeals, pretrial agreements, discovery requests, requests for sanity boards, motions, requests for instructions, and post-trial documents. Trial Techniques  65 provides a wealth of information on trial advocacy. Although not written specifically for military or criminal practitioners, it is a superb source of advocacy tips. The Diagnostic and Statistical Manual of Mental Disorders, 4th Edition (DSM IV),  66 provides a description of mental illness and psychiatric terms, which is particularly valuable when the mental status of the accused is in issue. 

Ethics 

The TDS attorneys are subject to the same ethical standards applicable to all military attorneys.  67 Because of their unique position as military defense attorneys, there are several ethical pitfalls that TDS counsel should be aware of. Defense attorneys must consult with supervisors whenever an ethical problem arises.  68 

The TDS counsel must maintain the confidentiality of the information they obtain during the course of representing clients. This ethical rule is broader than the attorney-client privilege contained in the MRE; it extends not only to information gained directly from the client, but also to any other information related to the representation, including information obtained from other people.  69 As an exception to this rule, defense attorneys are required to reveal information relating to clients' commission of future crimes that will result in imminent death, substantial bodily harm, or significant impairment of national security or military readiness.  70 Determining what constitutes significant impairment of national security or military readiness can be difficult. Defense counsel must disclose a client's plans to reveal the classified location of a weapons site if this would likely lead to theft of the weapons; defense counsel are not required to disclose the location of a client who is absent without leave.  71 The TDS legal NCOs and specialists must also maintain client confidences.  72 The TDS attorneys must ensure that legal NCOs and specialists know the rules and come to them for advice. 

 [*6]  Client perjury raises an ethical dilemma for defense counsel. If a client admits guilt and the defense counsel's own investigation establishes the admissions are true, but the client insists on testifying falsely at trial, the counsel must take several actions.  73 First, counsel should advise the client against taking the stand to testify falsely.  74 If the client still insists on testifying falsely, the counsel should seek to withdraw.  75 If this is not permitted (which is often the case) or the situation arises during trial, the counsel must not aid in the perjury or use the perjured testimony. This means that the counsel must not ask the client questions to elicit the perjury; the client will have to testify in a narrative fashion. It also means counsel may not mention the perjury during argument.  76 If the client gives perjured testimony, the defense counsel must disclose this to the military judge.  77 

The TDS attorneys should not become involved in handling client funds.  78 If a client wants to hire a defense expert, the client should pay the expert directly. The TDS attorneys who are required to handle client funds must get approval from their senior defense counsel and make a full accounting of the funds. The funds must never be commingled with the attorney's own funds.  79 

Occasionally, clients will want to turn over illegal drugs or evidence of a crime to a defense attorney. The attorney must avoid taking possession of evidence, if at all possible. If a client offers evidence to a defense counsel, the counsel should refuse to take the evidence, and must not advise the client to destroy or conceal it.  80 Defense attorneys who come into possession of contraband evidence (for example, a client leaves illegal drugs in the office) must turn the evidence over to law enforcement authorities.  81 

One of the most difficult parts of a TDS counsel's job is dealing with the media. The TDS counsel are not permitted to make public statements without first discussing the matter with their regional defense counsel and Office of the Chief, TDS.  82 The Army Rules of Professional Conduct for Lawyers prohibit Army attorneys from making extrajudicial statements for dissemination to the media if they know or reasonably should know that it will have a substantial likelihood of materially prejudicing a proceeding.  83 The rules explain that prejudice is likely to occur if the statements (made by either prosecutors or defense attorneys) relate to the character of suspects or witnesses, possible guilty pleas, contents of confessions or refusal to make statements by an accused, examination or test results, inadmissible evidence, or opinions of guilt or innocence.  84 Army attorneys may comment on the general nature of a claim or defense, the scope of the investigation, or the scheduling of steps in litigation, and request assistance in obtaining evidence.  85 Defense attorneys should have a specific purpose for discussions with the media, such as asking for help finding exculpatory evidence. Defense counsel who talk to the media should realize they may focus attention on the client and make it more likely that charges will be preferred or referred and less likely that a pretrial agreement will be approved. Media attention might also prejudice potential members or character witnesses against the client.  86 

 [*7]  Cases involving multiple suspects raise conflict of interest problems for TDS counsel. When counsel learn of such cases, they should immediately notify their senior defense counsel so each suspect or accused soldier can be provided a conflict-free TDS counsel. Counsel should attempt to ascertain the total number of suspects and the probable disposition of each case so the senior defense counsel can make intelligent choices when detailing counsel. Senior defense counsel should avoid detailing themselves to multiple accused cases to avoid conflicts of interest with the trial defense counsel who work for them.  87 

Providing Advice to Reservists 

Reserve component defense attorneys usually provide legal advice to reserve soldiers pending disciplinary or other adverse action. For example, reserve component attorneys will generally advise reserve soldiers pending nonjudicial punishment and summary courts-martial. However, when a reserve component defense counsel is not reasonably available, active duty TDS counsel can counsel reserve soldiers as an exception to policy.  88 In addition, when an active duty commander initiates disciplinary action against a reserve soldier, active duty TDS counsel should provide the necessary defense services. Since only active duty commanders can refer charges against reserve soldiers to general or special courts-martial, active duty TDS counsel ordinarily provide representation at these hearings.  89 

If a reserve soldier seeks advice from an active duty TDS attorney, the attorney should contact his supervisor to determine if representation is authorized. The TDS attorney should ascertain the soldier's duty status, since the supervisor will want to know whether the soldier is on active duty or subject to the Uniform Code of Military Justice before deciding whether to permit representation. The soldier's orders will indicate if he is on Active Duty for Training (usually a period of greater than two weeks), Annual Training (usually a two-week period), Inactive Duty Training (usually a weekend drill), or some other status. The orders will also indicate if the soldier is on federal duty status under Title 10 of the United States Code. United States Army Reserve personnel are always on federal duty status when performing reserve duty. Army National Guard personnel are on federal duty status only if properly called to federal service in the Army National Guard of the United States (ARNGUS) or some other federal status.  90 Otherwise, National Guard personnel are on state duty status under Title 32 of the United States Code and are not subject to the Uniform Code of Military Justice  91 (although they may be subject to a state Uniform Code of Military Justice).  92 

When active duty TDS counsel provide advice to a reserve soldier, they should familiarize themselves with the special rules applicable to the reserve components. There are separate regulations for the administrative separation of reserve officers  93 and enlisted personnel;  94 the separation authority and processing of these actions differ from active duty separations.  [*8]  Special rules also apply to nonjudicial punishment of reservists.  95 

Reporting Requirements 

The TDS has a number of reporting requirements. Senior defense counsel must submit monthly statistical reports containing the number of clients counseled, courts-martial completed, and hours worked by their defense counsel.  96 Regional defense counsel and TDS Headquarters use these reports to manage manpower. Senior defense counsel and regional defense counsel also submit quarterly narrative reports discussing significant activities within their offices, such as the arrival of new defense counsel, significant cases tried, and any problems they are having obtaining administrative support.  97 

When the result in a case is particularly favorable to the defense, the TDS counsel involved should submit a Significant Results Report describing the factors that led to the result. Such reports are intended to cover a broad range of favorable results that demonstrate outstanding performance by defense counsel. This includes acquittals, lenient sentences, pretrial dismissals, or other favorable results at a court-martial. This also includes favorable results at an administrative separation board or similar hearing.  98 

Any significant incident must be reported immediately to TDS Headquarters. This includes misconduct by TDS attorneys, misconduct by senior officers (lieutenant colonel and above), potential capital cases, and incidents that may receive media coverage. These events should be reported to TDS Headquarters through the senior defense counsel and regional defense counsel.  99 

Training 

Training TDS counsel is critical. Most training is conducted on-the-job. New defense counsel usually serve as "second-chair" or assistant defense counsel to a more experienced defense counsel for their first few trials before representing soldiers at courts-martial alone. In many regions, this "second-chair" training continues throughout a TDS counsel's career; even experienced counsel are assigned to second chair other counsel during complex or serious contested cases. 

Senior defense counsel that supervise other trial defense counsel should conduct local training sessions. This training should be conducted at least monthly, if possible. This training often includes advocacy drills and updates on the law. Except in Korea, each regional defense counsel also conducts region-wide training biannually. These training sessions are generally week-long conferences. Often, two or more regions combine to conduct this training. 

In addition to local training, there are a number of formal training opportunities for defense counsel. The Army Judge Advocate General's School in Charlottesville, Virginia, offers a number of courses for military justice practitioners. New defense counsel attend the Criminal Law Advocacy Course, currently held twice a year in the spring and fall. This two-week course includes intensive advocacy training and classroom instruction on evidence and trial topics. Senior defense counsel should attend the Military Justice Managers' Course, currently offered in the summer. This provides instruction on the management issues faced by senior defense counsel. Senior defense counsel in the Continental United States generally attend the Criminal Law New Developments course, currently offered in the fall, which provides an update on military justice case-law during the last year.  100 At least one TDS counsel from each area should attend a capital litigation course. These courses are offered by a number of agencies  101 and are a must for counsel assigned to represent a soldier in a capital case.  102 Many other government and civilian training opportunities  [*9]  exist. The Department of Justice offers a number of criminal law and advocacy courses at the National Advocacy Center in Columbia, South Carolina. Counsel must apply for attendance at these; the National Advocacy Center Web site contains information on the courses available and the application process.  103 The National Institute of Trial Advocacy offers a number of courses on advocacy and critiquing.  104 Many other federal, state, and local agencies and bar associations also offer excellent training on criminal law topics. Counsel should aggressively seek out these training opportunities. 

Client Counseling 

Client counseling is the largest part of the TDS mission. The TDS legal NCOs and specialists play a critical role in this area. They set up appointments, screen clients, provide initial information, and ensure that counseling is conducted efficiently and effectively. The TDS legal NCOs and specialists must ensure clients complete a client card or similar document recording their name, rank, and unit, as well as the name of the attorney providing advice. These cards must be properly filed so TDS attorneys can identify the soldiers they have advised and avoid conflicts of interest if a co-accused later seeks counseling for the same matter.  105 The TDS legal NCOs and specialists also keep a log of the number of soldiers counseled by each attorney so this information can be included in the senior defense counsel's monthly statistical report.  106 

Nonjudicial Punishment Counseling 

All soldiers pending formal Article 15  107 proceedings are entitled to consult with an attorney before punishment can be imposed.  108 Most soldiers rely on the TDS to provide this counseling.  109 

Every TDS office should have established procedures for providing Article 15 counseling. Smaller offices usually see Article 15 clients by appointment. Larger TDS offices may establish regular times each week when Article 15 counseling is provided on a walk-in basis. Some offices use a combination of appointments and regularly scheduled walk-in sessions to provide Article 15 counseling. Regardless of how Article 15 clients are seen, no soldier should have to wait more than five duty days to be counseled.  110 

When Article 15 clients report to the TDS office, the TDS legal NCO or specialist should ensure they have their DA Form 2627, Record of Proceedings Under Article 15,  111 and supporting paperwork. Either a TDS attorney or a legal NCO or specialist should counsel the clients concerning their procedural rights. This can be done individually, if only one or two clients are present, or in a group. The TDS has developed a videotape that provides all of the necessary information. Showing clients this videotape ensures that they are fully briefed on all of the procedural aspects of nonjudicial punishment. The TDS legal NCO or specialist should augment the videotape with information unique to the local command. It is important that clients understand their rights to "turn down" the Article 15 and demand trial by court-martial, to request an open or closed hearing, to request a spokesperson, to present evidence in extenuation and mitigation, and to appeal.  112 Clients should also understand the maximum punishment possible  113 and the filing options for the Article 15 record.  114 

During the briefing, clients should be given an Article 15 fact sheet, which provides a written explanation of procedural  [*10]  rights. These fact sheets provide soldiers with an excellent reminder of their rights after they leave the office.  115 

Either a TDS attorney or the TDS legal NCO or specialist should review the Article 15 form and supporting evidence of each client to ensure there are no legal problems. For example, if the evidence appears to be weak, this should be discussed with the client.  116 

Once the soldier has been briefed and the paperwork reviewed, the soldier should be given the opportunity to talk individually with a TDS attorney. During this counseling, the attorney needs to fully discuss the facts of the case to determine if the soldier should "turn-down" the Article 15 and demand trial by court-martial, or exercise any other rights. The attorney should explain that the burden of proof at the Article 15 hearing is proof beyond a reasonable doubt  117 and provide specific advice on the use of a spokesperson, witnesses, and documentary evidence at the Article 15 hearing.  118 The attorney may assist the client in preparing a statement for the commander's consideration during the hearing. Also, the defense attorney should encourage the soldier to appeal if the commander finds the soldier guilty. The soldier should be told that the TDS counsel can assist in preparing written matters in support of the appeal. 

It may be necessary to counsel Article 15 clients in remote locations telephonically or by video-teleconference. Such counseling is not as effective as face-to-face counseling and should be conducted only when necessary. If such counseling is necessary, the TDS attorney must receive a complete copy of the Article 15 paperwork before counseling the soldier. The soldier should be shown the TDS Article 15 videotape and provided with an Article 15 fact-sheet. Such telephonic or video-teleconference counseling should address the same topics discussed with a client in face-to-face counseling. 

Soldiers do not have the right to have a TDS attorney serve as their spokesperson at an Article 15 hearing.  119 However, a TDS attorney may attend the hearing if the commander imposing the Article 15 and the senior defense counsel agree.  120 A TDS attorney should be present if the commander imposing the Article 15 insists. A TDS attorney may also ask to attend the hearing if the soldier was initially pending trial by court-martial but was given the opportunity to have the matter resolved under Article 15 instead. Senior defense counsel should be cautious about permitting TDS attorneys to represent soldiers at these hearings, as other soldiers may complain when TDS attorneys do not represent them at their hearings. 

Soldiers pending summarized Article 15 proceedings do not have the right to consult with a defense attorney.  121 This is because summarized Article 15s are filed locally  122 and the punishments are limited.  123 The senior defense counsel can permit such soldiers to receive counseling as an exception to policy.  124 The soldier's commander is not, however, required to delay the proceedings until the soldier consults with an attorney.  125 

Administrative Separation Counseling and Representation 

Representing soldiers pending administrative separation is another important mission of the TDS. It is critical to provide these soldiers the best advice possible, since the administrative separation rules are complex and the consequences for the soldier are significant. 

 [*11]  There are three types of services TDS provides soldiers facing administrative separation. First, TDS attorneys provide initial advice to soldiers pending administrative separation. Second, if the soldier is entitled to an administrative separation board, TDS attorneys can represent the soldier at the board.  126 Finally, TDS attorneys provide advice on appeals to administrative separations and assist soldiers trying to upgrade their discharges.  127 

Initial Separation Counseling 

The TDS counsel who provide initial separation counseling are known as "counsel for consultation."  128 Because there are so many different types of separations, most TDS offices provide this counseling on an individual basis. Soldiers can either be seen by appointment or on a walk-in basis (often at the same time walk-in Article 15 clients are seen). Soldiers should not have to wait more than five duty-days to be counseled.  129 

During the initial client screening, the TDS legal NCO or specialist should ensure that the soldier possesses a complete separation packet. After this, a TDS attorney or legal NCO or specialist should provide the soldier with an initial briefing on procedural rights. Most of these rights are listed in the notification memorandum signed by the soldier's commander, which is in the separation packet.  130 

Once the soldier understands the procedural rights, a TDS attorney must personally counsel the soldier and complete an election of rights.  131 The attorney should carefully review the separation packet. Soldiers with six or more years of active and reserve service and soldiers facing discharge under other than honorable conditions have a right to a board hearing.  132 The attorney should not rely on the commander's notification letter to determine if a soldier has a right to a board; these letters sometimes incorrectly state that soldiers do not have a right to a board when, in fact, they do. 

If the soldier has a right to a board, the TDS attorney should explain the possibility of a conditional waiver. This is a waiver of the right to a board contingent upon approval of a more favorable discharge.  133 For example, a soldier facing the possibility of a discharge under other than honorable conditions, may want to waive the board contingent upon the approval of a more favorable general discharge.  134 

If the soldier is being separated for unsatisfactory performance or a pattern of misconduct, the attorney should look through the packet to see if the soldier was properly counseled before the separation was initiated. The separation packet must contain a written counseling statement explaining that the soldier can be separated if his or her poor performance or misconduct continues and what type of discharge may result.  135 If the required counseling is missing, the soldier can point out this deficiency to the separation authority or board. The attorney should also look to see if the soldier received a rehabilitative transfer to another unit before the separation was started.  136 If the soldier did not receive such a transfer, this requirement may be waived.  137 However, the soldier may argue that waiver is inappropriate because the soldier could have benefited from a "second chance" in another unit. 

 [*12]  When soldiers do not have the right to a board, the TDS attorney should explain their right to submit matters to the separation authority.  138 These matters may convince the separation authority not to discharge the soldier or to issue the soldier a more favorable discharge. The TDS attorney can help the soldier prepare these matters. 

During the counseling the soldier should be given a separation fact sheet. These help soldiers prepare their cases.  139 

Separation Boards 

Soldiers are entitled to representation by a military defense counsel at administrative separation boards.  140 These attorneys are called "counsel for representation."  141 

Administrative separation boards are excellent advocacy opportunities for TDS counsel. The MRE do not apply at these hearings.  142 As a result, TDS counsel can be creative in presenting evidence and making arguments to the board. 

To prepare for the board TDS counsel should interview everyone mentioned in the separation packet, the client's chain of command, fellow soldiers, friends, and family. Counsel should ask the recorder to secure the attendance of favorable witnesses.  143 Distant witnesses can testify by telephone or video-teleconference.  144 

Counsel should also develop a packet of documentary evidence to present at the board. Hearsay is admissible, including written statements from supervisors and other soldiers, awards, certificates, memoranda of appreciation, and letters from family and friends.  145 Counsel should make enough copies so each board member can be given a packet of defense evidence. 

Trial Defense Service counsel should be careful to ensure that the recorder does not introduce impermissible evidence. Army regulations prohibit the introduction of certain evidence, such as lawyer-client conversations, involuntary confessions, evidence obtained from bad faith unlawful searches, and polygraph results (unless both parties agree).  146 Trial Defense Service counsel should know these rules and use them aggressively. 

Trial Defense Service counsel should also educate the board members on the law.  147 Since the members are not attorneys, they may not know the requirements for separation. Counsel should explain the rules favorable to the soldier, such as the requirements to counsel soldiers and provide them rehabilitative transfers.  148 Defense counsel can also provide copies of favorable regulatory provisions to the board members. 

Appealing Separations and Upgrading Discharges 

The TDS attorneys should ensure that clients pending separation are aware of their appellate rights, should they be discharged. If an administrative separation board recommends  [*13]  discharge, the soldier can still submit matters to the separation authority raising legal objections.  149 Once soldiers are discharged, they can request additional review and obtain reinstatement to active duty or an upgrade of the discharge. 

Discharged soldiers can apply to the Army Discharge Review Board  150 to upgrade their discharges. Upgrades are not automatic; clients must submit convincing evidence that the discharge was improper or inequitable.  151 For example, clients who declined nonjudicial punishment and had their cases handled by administrative separation, rather than court-martial, may be able to prove this unfairly denied them the opportunity to contest their guilt. New evidence, such as statements of witnesses who were not available at the board or the results of proceedings against co-accuseds, may also help the client obtain relief. 

Applications to the board are made on DD Form 293, Application for Review of Discharge or Separation from the Armed Forces of the United States. Although the Army Discharge Review Board has a fifteen-year statute of limitations,  152 soldiers should not delay in submitting a request to the board. Personal appearance before the board is authorized;  153 generally soldiers who appear before the board in person are more successful than those who do not. Soldiers can generally expect a decision on their application within four months. In 1997, the Army Discharge Review Board granted relief on approximately ten percent of the applications submitted to it.  154 

Discharged soldiers can also seek relief from the Army Board for Correction of Military Records (ABCMR). This board has broad powers to change any military record to correct an error or remove an injustice.  155 It can reinstate soldiers to active duty  156 or upgrade discharges.  157 Soldiers can appeal to this board even though they have already unsuccessfully applied to the Army Discharge Review Board for relief. However, the board will only grant relief if the soldier can demonstrate that the separation was in error or unjust.  158 

Applications to the (ABCMR) are made on DD Form 149, Application for Correction of Military Records.  159 The board has a three-year statute of limitations; however, this can be waived if the soldier presents good reasons for failing to meet the three-year limitation.  160 As with the Discharge Review Board, soldiers can request a hearing before the ABCMR.  161 The board processes most applications for relief in ten months. In 1999 the ABCMR granted relief in approximately fifteen percent of the cases it considered.  162 

Suspect Counseling 

Counseling soldiers suspected of offenses is another important duty of TDS counsel.  163 Soldiers who request an attorney when questioned by military law enforcement agents are routinely referred to TDS. Soldiers suspected of an offense may also seek TDS advice without any referral from the command or law enforcement authorities.  164 These soldiers should be  [*14]  seen immediately; they should not be required to make an appointment. They should also be screened carefully to identify possible conflicts of interest.  165 

It is rarely wise for a suspect to make a statement until the TDS counsel has the opportunity to review all the evidence against the suspect. Generally, TDS counsel should accompany a suspect who decides to speak to commanders or law enforcement authorities. Also, counsel should stress the importance of not talking to anyone, including law enforcement agents, supervisors, family, and friends. 

If the soldier seeking advice is scheduled to be transferred to a distant installation, it may be best to have a TDS counsel at the new duty station provide the advice by telephone. For example, if a suspect seeks advice from a TDS attorney in Germany and will be transferred to Texas the next day, it may be best to have a TDS attorney stationed in Texas provide the suspect counseling. This procedure generally avoids unnecessary expense and inconvenience. However, if telephonic counseling with a Texas counsel is impossible or impracticable, the attorney in Germany should provide the counseling. A suspect should not be denied access to a TDS attorney solely because the representation may become inconvenient or expensive. 

Suspects should be provided a fact sheet explaining their right to remain silent. These fact sheets serve as valuable reminders to soldiers after they leave the TDS office.  166. 

TDS attorneys should tell law enforcement agents and commanders that they represent the suspect and demand to be present during any questioning about the suspected offenses. The notification should be in writing, if possible.  167 

Lineups 

Soldiers have a right to counsel at lineups, show-ups, and similar identification procedures if they occur after preferral of charges or the imposition of pretrial confinement.  168 The TDS provides these counsel.  169 

The TDS counsel representing soldiers at such identifications should ensure that clients make no statements. Counsel should also bring a notepad and, if possible, a camera, to record precisely how the identification is conducted. Unduly suggestive lineups may be successfully challenged at trial.  170 

Summary Courts-Martial 

Trial Defense Service counsel routinely counsel soldiers regarding summary courts-martial.  171 Counsel should meet individually with such clients to carefully discuss their procedural rights, including the right to "turn-down" the summary court-martial and demand trial by a higher level of court-martial.  172 Counsel should also discuss the soldier's rights to demand production of evidence and witnesses. A soldier's right to production of evidence and witnesses is essentially the same at a summary court-martial as it is at a special and a general court-martial.  173 Counsel may want to help the soldier prepare questions for particular witnesses, or prepare an evidentiary statement or argument for consideration by the  [*15]  summary court officer. The soldier should be provided with a summary court-martial fact sheet before leaving the office. These fact sheets will help the soldier prepare his or her case.  174 

Usually, a soldier does not have a right to representation by a TDS attorney at a summary court-martial. However, the regional defense counsel may waive this limitation in appropriate circumstances.  175 For example, if the soldier was pending a higher level of court-martial and the convening authority withdrew the charges and re-referred them to a summary court, it may be appropriate for the TDS attorney working on the case to represent the soldier at the summary court hearing. A soldier also has a right to have a civilian attorney represent him at a summary court-martial.  176 

Counseling Inmates 

Trial Defense Service attorneys located near confinement facilities may represent inmates during sentence vacation hearings.  177 A "vacation" is the reimposition of a suspended court-martial sentence. A suspended sentence is one that is not imposed or "executed," as long as the accused abides by the terms of the suspension, which generally means the accused must not commit any future misconduct.  178 If the accused violates the terms of the suspension, the suspension may be "vacated" and the original sentence imposed. Before this can be done, the accused is entitled to a hearing. The accused has the right to attend the hearing, present evidence, and be represented by counsel.  179 

Counsel representing soldiers at such hearings should brief them on their procedural rights and fully discuss their cases. Counsel should interview all of the necessary witnesses and be prepared to call witnesses and present evidence at the hearing. The rules for production of witnesses and presentation of evidence are the same as those at an Article 32 investigation; the MRE do not apply.  180 Therefore, counsel can be creative in presenting evidence at these hearings. 

The TDS attorneys may also counsel inmates pending disciplinary and adjustment boards.  181 These boards can recommend imposition of administrative disciplinary measures, such as forfeiture of "good conduct time," and disciplinary segregation.  182 The loss of "good conduct time" is important to inmates, since this can substantially reduce their time in confinement.  183 In some circumstances, inmates have the right to consult with an attorney before the board. Inmates do not have the right to have an attorney represent them at the board.  184 

Since the rules at these boards are unique, counsel should familiarize themselves with the board procedures.  185 Counsel should explain the inmate's right to present evidence in defense, mitigation, and extenuation, and the right to cross-examine accusers.  186 Counsel may want to help the inmate prepare questions for witnesses or a statement for presentation to the board. 

 [*16]  Other Adverse Administrative Action 

Trial Defense Service attorneys provide counseling on a variety of administrative actions not mentioned above that are based on alleged violations of the UCMJ or are related to UCMJ proceedings.  187 This counseling is considered a "priority II" duty, which means that it is generally conducted by TDS.  188 For example, if a soldier commits a crime and her commander issues her a reprimand, rather than pursuing nonjudicial punishment or court-martial, TDS would generally offer the soldier counseling as a priority II duty. 

Trial Defense Service attorneys may also provide counseling on administrative actions unrelated to UCMJ violations, based on an agreement with the local staff judge advocate.  189 This counseling is a "priority III" duty, which means that it would ordinarily be performed by attorneys working for the local staff judge advocate, absent an agreement with TDS.  190 For example, if a soldier displays a poor attitude and is given a written reprimand, TDS would offer the soldier counseling as a priority III duty only if this was consistent with an agreement with the staff judge advocate; otherwise the soldier would be referred to the local legal assistance office. Trial Defense Service counsel should not conduct this priority III counseling if it interferes with priority I and priority II duties. Counsel should separate priority II duties from priority III duties for purposes of the monthly statistical report.  191 

Trial Defense Service attorneys can provide advice on administrative reprimands,  192 adverse efficiency reports,  193 reports of survey,  194 inspector general investigations,  195 line of duty investigations,  196 bars to reenlistment,  197 security clearance revocations,  198 physical and medical evaluation boards,  199 flags (suspensions of favorable personnel actions),  200 and flying evaluation boards.  201 Counsel should refer to the applicable regulations to ensure their advice is accurate. Fact sheets on many common administrative actions are available on the TDS Internet site. 

Court-Martial Representation 

Representing clients at courts-martial is the most important part of the TDS mission.  202 A court-martial is the most severe disciplinary option available to commanders. The rules are complex and the potential punishments are great.  203 Soldiers facing court-martial need well-trained defense attorneys. Soldiers rely on the TDS to provide such counsel. 

 [*17]  Pretrial Confinement Strategies 

For many soldiers, the court-martial process begins with pretrial confinement. All soldiers placed in pretrial confinement must be counseled on their rights  204 and provided with a military attorney upon request.  205 The TDS counsel typically give this counseling and assist soldiers once they have been confined.  206 

When providing a soldier initial pretrial confinement advice, counsel should explain the nature of the offenses for which the soldier is being confined, the right to remain silent, the right to civilian and military counsel, and the procedures by which the pretrial confinement will be reviewed.  207 Counsel can provide this advice without forming an attorney-client relationship. However, the TDS attorney who provides the initial counseling will probably be detailed to represent the soldier during subsequent pretrial confinement hearings and the court-martial. Before providing the counseling, TDS attorneys should ensure that they do not have any conflicts of interest with other soldiers involved in the case.  208 Counsel should stress the right to remain silent and explain that fellow inmates can also be called to testify concerning statements made to them in confinement. The only safe statements are those made to the defense attorney.  209 

There are a number of reviews of pretrial confinement. The first is the forty-eight hour probable cause determination. Within forty-eight hours of confinement, a neutral and detached officer (usually a military magistrate) must review the case to determine if probable cause exists to continue pretrial confinement.  210 The TDS counsel representing the soldier should, if appropriate, submit matters to this official indicating why probable cause does not exist. 

The soldier's commander conducts the second review. Within seventy-two hours after a soldier is ordered into pretrial confinement, the soldier's commander must decide whether confinement will continue. The commander must order release unless he or she finds probable cause that (1) the prisoner committed an offense triable by court-martial, (2) confinement is necessary because it is foreseeable that the prisoner will not appear at trial or pretrial hearings or the prisoner will engage in serious misconduct, and (3) lesser forms of restraint are inadequate.  211 The commander must prepare a memorandum documenting his decision.  212 The commander's review is often conducted at the same time the soldier is confined. Therefore, the TDS counsel may not have much success appealing to the commander for release from confinement. 

A military magistrate conducts the third review, which must occur within seven days of confinement.  213 This is a TDS counsel's best chance of "springing" the client. Both counsel and the client have a right to appear before the magistrate and submit matters for consideration. The MRE do not apply to this hearing, so counsel can introduce hearsay to support the defense case.  214 The magistrate must conclude by a preponderance of the evidence that the soldier committed the offense and that confinement is the only means of restraint appropriate under the circumstances.  215 

To be successful at the hearing, the TDS counsel should attack the basis for the confinement, contained in the commander's memorandum. If the memorandum asserts that the client is a "flight risk," counsel may be able to rebut this with evidence that the client has family in the area or cooperated fully with authorities at every opportunity. If the memorandum asserts that the client will engage in "serious criminal misconduct," counsel may rebut this with evidence that the client is a good soldier who has not engaged in misconduct in the past. Counsel may also be able to show that the commander did not attempt lesser forms of restraint.  216 

 [*18]  The magistrate must prepare a written memorandum memorializing his or her decision.  217 The client may request reconsideration of a decision to continue confinement based upon significant new information.  218 Once the case has been referred to trial, the military judge assigned to the case can also review the pretrial confinement decision.  219 In appropriate cases, TDS counsel should take full advantage of these opportunities to appeal. 

If the client remains in confinement, counsel should consider raising a speedy trial motion. Although there is no set time-frame for the government to proceed to trial when the accused is in confinement (other than the 120-day time limit applicable to all courts-martial),  220 the government is required to process the case with "due diligence."  221 

Counsel should also remember to request appropriate sentence credit for pretrial confinement. There are four basic types of sentence credit: (1) day-for-day credit for actual pretrial confinement;  222 day for day credit for restriction tantamount to confinement;  223 (3) additional day-for-day credit for violation of the pretrial confinement rules;  224 and (4) additional credit for pretrial punishment.  225 

Pretrial Agreement Negotiation 

Pretrial agreements can be a great benefit to the defense. Pretrial agreements require the convening authority to take action favorable to the accused, generally in the form of a sentence limitation.  226 The disadvantage is that the accused gives up the right to contest the charges.  227 

Either a defense counsel or prosecutor can initiate pretrial agreement negotiations.  228 Most pretrial agreements consist of a promise by the accused to plead guilty to some or all of the charges. A less common form of pretrial agreement consists of a promise to enter into a confessional stipulation to certain charges.  229 In either case, the military judge will conduct a "providency inquiry" to ensure that the accused's plea or confessional stipulation is entered into voluntarily, that the accused understands its effect, that there is a factual basis for the plea or stipulation, and that the accused understands and agrees to the terms of the pretrial agreement.  230 The accused can include a number of other promises in a pretrial agreement, including a promise to enter into a stipulation of fact (included in nearly every pretrial agreement), a promise to testify against a co-accused, a promise to provide restitution to a victim, a promise not to engage in future misconduct, and a promise to waive procedural requirements, such as an Article 32 investigation, the right to trial by members, or the right to the production of witnesses.  231 

 [*19]  Most pretrial agreements contain a limit on the sentence the convening authority can approve after trial. The convening authority can also promise to refer the charges to a lower level of court-martial, to refer a capital case as noncapital, to withdraw certain charges or specifications, or have the government present no evidence on certain charges or specifications.  232 

Before negotiating a pretrial agreement, defense counsel should determine what the client really wants. If confinement is the main concern, counsel should attempt to obtain a favorable sentence limitation. If providing support for the client's family is important, counsel should work on a favorable limitation on forfeitures. If the accused does not desire trial by members, counsel can offer to waive this right in return for other favorable terms. 

Agreeing on a stipulation of fact can be the most difficult part of a pretrial agreement negotiation. The prosecutor often tries to include as much aggravation as possible, including uncharged misconduct. The defense counsel wants to minimize the amount of damaging evidence in the stipulation. If there is a disagreement on the stipulation of fact, the military judge usually will not resolve it. The judge will typically rule that there is no pretrial agreement if the parties cannot agree on the required stipulation.  233 Therefore, the contents of the stipulation should be agreed to well before trial.  234 

Discovery 

Discovery is an important tool for TDS counsel. The judge or members will decide the case based on the facts presented in court. Discovery is how counsel finds the relevant facts to present at trial. 

The prosecutor is required to disclose a great deal of information to the defense without a discovery request. The prosecutor must disclose exculpatory evidence as soon as practicable.  235 The prosecutor must provide the defense all of the papers and evidence that accompanied the charges as soon as practicable after service of charges.  236 Before the beginning of trial on the merits, the prosecution must notify the defense of witnesses they intend to call,  237 and prior convictions of the accused that they may offer on the merits.  238 Prior to arraignment, the prosecutor must give the defense "Section III" notice.  239 This notice must include grants of immunity or leniency to a prosecution witness,  240 the accused's written or oral statements,  241 evidence seized from the accused that the prosecution intends to offer at trial,  242 and evidence of a prior identification of the accused that the prosecution intends to introduce at trial.  243 

The defense can obtain additional evidence from the prosecutor by filing a timely discovery request. Upon a defense request, the prosecutor must permit the defense to inspect evidence and reports that are material to the defense or that the prosecution intends to use at trial.  244 

 [*20]  Trial Defense Service counsel should make discovery requests early and in writing. They should specify the documents sought, explain why the request is reasonable, and explain why the documents are relevant and necessary.  245 

One danger of submitting a discovery request is "reverse discovery." Once the defense submits a discovery request the prosecutor can ask the defense to produce similar materials. If the defense asks to inspect the government's evidence or reports, the government can ask to inspect the defense's evidence or reports.  246 However, before the prosecutor can take advantage of reverse discovery, he or she must fully comply with the defense discovery request.  247 

The defense also has certain discovery obligations. These include the duty to notify the government of defense witnesses, to provide signed statements made by the witnesses,  248 and to notify the government of a defense of alibi, innocent ingestion, or lack of mental responsibility.  249 

The material obtained from the prosecution during discovery should serve as the beginning, not the end, of the defense counsel's own investigation. The TDS counsel should interview all of the government witnesses to see if they have favorable information not mentioned in their pretrial statements. Counsel should ask the accused to identify further witnesses to interview. Counsel should also interview the accused's chain of command and other soldiers in the accused's unit, to determine what character and sentencing witnesses to call. The more witnesses defense attorneys interview, the more likely they are to find favorable evidence and fully prepare for potential unfavorable testimony. 

Defense counsel should inspect the entire military police or Criminal Investigation Division (CID) file related to the case, if one exists.  250 Counsel should also inspect any physical evidence held by the police. If the police are unwilling to permit a defense counsel to see the entire file, counsel should obtain assistance from the prosecutor or the military judge. 

The TDS counsel should always visit the crime scene prior to trial. If possible, counsel should bring a camera along and take photographs of the scene. If measurements or locations are important, counsel should bring a tape measure and note pad to create a diagram. Counsel should also bring a TDS legal specialist or NCO along to serve as a witness, in case the photographs or diagrams are later needed at trial. 

The TDS counsel should also consider obtaining defense experts. The defense may obtain expert witnesses at government expense when such witnesses are necessary to the defense case.  251 The defense counsel should do some research to find the best expert possible.  252 The government is not required to hire an expert specifically requested by the defense if it can produce an adequate substitute.  253 Defense attorneys who are dissatisfied with the government's substitute can ask the military judge to order the government to provide the requested expert.  254 The defense has the burden of showing that employment of an expert is necessary and that the government's substitute is inadequate. One way to do this is to show that the requested expert has a different scientific opinion than the government's substitute.  255 

The TDS counsel can also request an expert be appointed as part of the defense team to help them prepare their case. Such experts are covered by the attorney-client privilege; the prosecution is not permitted to talk to these experts unless the  [*21]  defense later decides to call them as witnesses.  256 For example, when the accused's mental condition is in issue, defense counsel may request that a psychiatrist be appointed to the defense team to help prepare their psychiatric evidence.  257 When accused soldiers hire experts at their own expense, such experts are also covered by the attorney-client privilege.  258 

Article 32 Investigations 

An Article 32 investigation is required before charges are referred to a general court-martial.  259 The accused has the right to be present at the hearing and be represented by counsel.  260 The TDS attorneys provide this representation.  261 

The Article 32 investigation is an excellent discovery tool. It provides an opportunity for the defense to discover what the government witnesses have to say and how they respond to direct and cross-examination. 

The defense may present evidence in defense, extenuation, or mitigation at the hearing.  262 The investigating officer is required to gather evidence and produce witnesses requested by the defense that are reasonably available.  263 However, presenting defense evidence gives the government the opportunity to discover the defense case. As a result, the defense often presents little or no evidence at the investigation. 

Occasionally a defense counsel may want to present evidence at the Article 32 hearing. For example, where the charges against the accused are weak, the defense may be able to "win" the case by presenting evidence at the hearing. Although the investigating officer's recommendation is not binding on the convening authority,  264 a favorable recommendation may convince the convening authority to dismiss the charges or dispose of them under Article 15 or by summary court-martial. Defense counsel should be careful before calling the accused as a witness, since the accused's testimony can be used against him or her later at a court-martial.  265 

The TDS counsel should be prepared for an Article 32 investigation. In particular, defense counsel should be ready to cross-examine critical government witnesses, such as the victim in a rape case. If such witnesses later become unavailable, the government may try to introduce testimony from the investigation at trial.  266 In this case, the defense's only opportunity to effectively cross-examine the witness may be at the Article 32 investigation. 

The defense can request that the Article 32 investigation be closed to the public. The TDS counsel should consider making such a request if media attention could prejudice potential jurors or the defense case.  267 

If the investigation is inadequate or the accused has been denied procedural rights, the defense counsel may want to challenge the Article 32 investigation. Counsel can object to the commander who ordered the investigation within five days of receipt of the report.  268 Defense counsel may also raise objections to the Article 32 investigation prior to trial.  269 Unfortunately, the only remedy is generally a delay sufficient to reopen the investigation or to conduct a new one.  270 

 [*22]  Motion Practice 

Defense counsel should raise appropriate objections at the beginning of a court-martial. Motions based on defects in the charges or the preferral and referral process, motions to suppress evidence, motions for discovery, motions for severance, and objections related to counsel must all be raised prior to the entry of pleas.  271 Many other defenses and objections can also be raised before trial.  272 

Defense counsel should prepare written briefs in support of motions.  273 This not only assists the military judge, but also helps counsel clarify the issues. Counsel should not delay in preparation of motions and service of briefs until the last minute unless there is a good reason for doing so. Late submission of motions usually only means that the defense will not see the government response until shortly before trial.  274 

When a motion involves evidentiary issues, defense attorneys must request all of the necessary witnesses to support their position.  275 Defense counsel should not rely on the prosecutor to stipulate to the necessary facts during a motion hearing. Witness testimony is often the best way (and sometimes the only way) to develop facts favorable to the defense. 

Before the hearing, counsel should find out all of the information they can about the judge, since the judge is the sole decision-maker on motions. Judges are unwilling to make rulings without knowing all the relevant law. Defense counsel should find appropriate case law to cite in support of their positions.  276 

Trial Preparation 

Defense counsel can only be effective if they are prepared and organized. Most cases are won by careful preparation before trial, not brilliant advocacy during trial. 

The best way to organize a case is to start from the end and work backwards. Counsel should determine the theory of the case and then work backwards from there to develop proposed instructions, closing argument, direct examination of defense witnesses, cross examination of government witnesses, opening statement, and, finally, voir dire.  277 

A trial notebook is an essential tool for any trial advocate. It helps counsel organize all of the documents and notes needed during trial, such as witness questions and arguments. It allows counsel to find items quickly when they are needed, rather than fumbling for them during trial. The form of a trial notebook may vary from counsel to counsel. Some prefer three ring binders; others prefer accordion folders or binders with pockets. 

A trial notebook should contain, at a minimum, separate sections for each of the following areas: (1) the trial script; (2) relevant documentary evidence, including the offer to plead guilty and all defense exhibits; (3) motions and supporting case law; (4) voir dire questions, panel member questionnaires and a panel schematic; (5) cross-examination questions for government witnesses, the witnesses' prior statements, and witness interview notes (a separate divider should be used for each witness); (6) direct examination questions for defense witnesses, prior statements and interview notes (again, separate dividers should be used for each witness); (7) proposed instructions; (8) closing argument; (9) cross and direct examination of all sentencing witnesses; and (10) sentencing argument.  278 

Defense counsel must have all of the necessary items with them in the courtroom. In addition to the trial notebook, counsel will need a copy of the Manual for Courts-Martial  279 and the Military Judge's Benchbook.  280 Many defense counsel also bring the Military Rules of Evidence Manual  281 with them to court. 

 [*23]  Voir Dire 

Defense counsel should carefully consider the accused's forum selection before trial. There are three options for enlisted soldiers: trial by military judge alone, trial by an all-officer panel, and trial by a panel consisting of officers and at least one-third enlisted members.  282 Some military attorneys believe that trial by members is more likely to result in an acquittal, but that a military judge is more likely to impose a lenient sentence. Some believe that officer panels adjudge more lenient sentences for military offenses, such as absence without leave and disrespect, than enlisted panels. Unfortunately, these assumptions are difficult to prove statistically.  283 

Counsel should find out as much as possible about the members and military judge who will sit on the case so they can make an intelligent forum selection. Counsel should review prior sentences to find out if the members and military judge are strict disciplinarians or are sensitive about particular offenses. 

Voir dire is a defense counsel's first opportunity to speak with the court members; it should not be squandered. Counsel should prepare for voir dire by doing research on the individual members. The member questionnaires should only be the beginning of the inquiry. Counsel should also talk to other defense counsel and soldiers within the members' units to find out if any members have anything in their background, such as law enforcement experience, which might justify a challenge. 

Counsel should use their theory of the case to develop voir dire questions. For example, if the theory is that the victim consented to an alleged rape, counsel might ask the members if they would be unable to believe a person could consent to sex and later allege rape. The TDS Web site has a number of effective voir dire questions to serve as a starting point.  284 

Counsel must carefully listen to the answers to voir dire questions and have a procedure for recording them. If a co-counsel is appointed, he or she should record the answers. 

Defense counsel can raise a challenge for cause against any member who may not be impartial.  285 Examples of such grounds for challenge include personal interests in the case, hostile attitudes toward the defense, inelastic attitudes on sentencing,  286 relationships with other court members (such as a member who rates another member),  287 relationships with the prosecutor,  288 relationships with witnesses,  289 knowledge of the case or the evidence,  290 or prior experience as a victim of a similar crime to that charged.  291 Such challenges should be liberally granted.  292 

Both the prosecution and the defense can make one peremptory challenge.  293 Such challenges may not be based on race or gender.  294 If the prosecutor peremptorily challenges a female or minority member, the defense counsel should object and require the prosecutor to state a race or gender neutral reason for the challenge. The prosecutor can raise the same objection to defense peremptory challenges, so defense counsel should be prepared with appropriate race and gender neutral grounds for their challenges.  295 When a defense challenge for cause against a particular member is denied, a peremptory challenge must be exercised in order to preserve the issue for appeal. Additionally, if the peremptory challenge is made against the member unsuccessfully challenged for cause, counsel must state that  [*24]  they would have exercised the peremptory challenge against another member, had the causal challenge been granted.  296 

Many defense counsel automatically challenge the senior member of the panel, assuming that this individual will be the harshest disciplinarian. This is not always the case. A better approach is to rely on pretrial research to identify those members who should be peremptorily challenged.  297 

Finally, counsel should consider the "numbers game." In most cases, it is easier to obtain an acquittal with a panel consisting of five members than it is with a panel consisting of four or three members. In each case, the defense only needs one vote for acquittal; this is only twenty percent of a five-person panel, while it is twenty-five percent of a four-person panel and thirty-three percent of a three-person panel. Similarly, eight person panels are generally better than seven or six person panels, and eleven person panels are better than ten or nine person panels.  298 In appropriate cases, defense counsel may want to exercise a peremptory challenge to obtain a favorable number of members.  299 Any panel divisible by three is bad for the defense on findings. 

Opening Statement 

The opening statement is counsel's first opportunity to give the members or judge a summary of the facts of the case. Defense counsel should use the opening statement as a roadmap to explain where the defense is going. The best way to do this is to use storytelling techniques: counsel should speak in clear active voice to make the opening interesting.  300 

Defense counsel may not argue during the opening.  301 Instead, counsel should stick to the facts and tell the members what they anticipate the evidence will show. 

Counsel should practice their opening and ensure that it is clear and easy to understand. Counsel should practice in front of other defense counsel, TDS enlisted personnel, family or friends and ask for critiques. If possible, counsel should use a video-camera to record the practices and review the videotape to see what parts of the opening need clarification. 

Defense counsel may want to tell the members what portions of the case the prosecutor neglected to mention during his or her opening statement. For example, a defense counsel may explain what a defense alibi witness will say or describe biases of government witnesses that will be developed on cross-examination. However, counsel should not make promises they cannot keep. Counsel should limit the opening to items they are sure will be introduced at trial. 

Some defense counsel choose to defer the opening statement until the beginning of the defense case.  302 This may be effective when it is unclear what evidence the government will present. However, in most cases it is not a good idea to wait until the middle of trial to tell the defense story to the members. 

Cross-Examination of Government Witnesses 

Interviewing government witnesses is the first step in developing an effective cross-examination. Defense counsel should personally interview all of the government witnesses to determine what they will say during trial.  303 Counsel must explore weaknesses in the witnesses' testimony, such as their inability to observe or bias against the accused. Counsel should also determine if the witnesses have any information that is exculpatory or favorable to the defense. If possible, defense counsel should bring a third party to the interview. This person can later testify about any inconsistencies with the witness's subsequent testimony at trial.  304 

The TDS counsel who plan to interview a soldier suspected of an offense may be faced with the dilemma of whether to read the soldier his or her rights under Article 31.  305 Article 31  [*25]  applies to all persons subject to the UCMJ, including defense counsel, who question another service member who is suspected of an offense, when there is a law enforcement purpose for the questioning. Military case law suggests that defense counsel are not required to read suspects their rights because defense counsel's questions do not have a law enforcement purpose.  306 However, defense counsel must be careful to comply with the ethical rules relating to communications with witnesses.  307 

After the interview, defense counsel should determine what areas they want to develop during cross-examination. For example, counsel may want to establish that the witness was unable to observe accurately because his or her vision was impaired and the lighting was poor. Counsel should consolidate these points into written cross-examination questions.  308 

When developing cross-examination, counsel should avoid the temptation to rehash the direct examination or to ask too many questions. Cross-examination should be a succinct attack in a few areas that will help the defense case.  309 Counsel should also avoid the temptation to ask questions they do not know the answer to; this can be disastrous if the witness gives the "wrong" answer. 

One of the most fertile areas of cross-examination is prior inconsistent statements. Counsel should carefully examine prior statements the witness made to the military police, CID, or during the Article 32 investigation to see if they contain inconsistencies. Counsel should also question friends and acquaintances of the witness to determine if the witness made prior inconsistent statements to them. Counsel should incorporate these inconsistencies into the cross-examination questions and, if necessary, be prepared to offer extrinsic evidence of these inconsistencies.  310 

Direct Examination of Defense Witnesses 

Proper preparation of defense testimony is critical. Defense counsel should carefully interview each defense witness and prepare direct examination questions prior to trial, to ensure that defense testimony is presented effectively. 

Before interviewing defense witnesses, TDS counsel should prepare by reviewing the witnesses' prior statements. During interviews, counsel should try to build rapport with their witnesses.  311 Counsel should explain what questions they are likely to ask and what cross examination questions the prosecutor will ask. If possible, counsel should show witnesses the courtroom and conduct mock examinations. If a witness is critical to the case, another counsel can play the role of trial counsel and ask anticipated cross-examination questions. Defense counsel should explain the importance of a good appearance and stress the importance of telling the truth.  312 

To ensure that no important testimony is left out during trial, defense counsel should write out all the direct examination questions they want to ask. Counsel should also consider possible objections to the questions and prepare responses.  313 

Counsel can enhance a witness' testimony by using demonstrative evidence, such as power point slides or overheads.  314 If counsel use visual aids, they must rehearse their witness on the use of the aids. 

 [*26]  Well before trial, defense counsel must talk to the accused about his or her right to testify.  315 The accused must personally decide whether he or she will testify. Counsel should discuss the advantages and disadvantages of such testimony and then let the accused make the final call.  316 The accused has an obvious reason to lie and any cross-examination on prior inconsistent statements  317 or misconduct  318 can be a disaster. If the accused decides to testify, the defense counsel must carefully prepare for that testimony. Counsel should rehearse the testimony and subject the client to sample cross-examination. 

Arguments 

The closing argument is the defense's opportunity to tie the case together for the panel or judge. It should be the high point of the defense case during which counsel explains why the evidence does not support a conviction. 

Defense counsel should write out the argument well before trial. Most counsel write the argument in outline format, although some prefer to write it out verbatim.  319 Counsel should have a strong introduction that establishes the defense theory of the case. Counsel should then point out the facts and law that support that theory. Counsel should remind the fact-finder of evidence and testimony that is favorable to the defense and educate the members on instructions that the military judge will give. Counsel must finish strong, explaining why the fact-finder should acquit the accused. 

The argument should build on the other parts of the trial. For example, counsel might want to remind the members that, during voir dire, they promised not to find the accused guilty unless they were convinced of guilt beyond a reasonable doubt. 

Defense counsel must develop their own style when presenting argument. Members and judges are looking for counsel who effectively present a case in an orderly fashion, not flamboyance.  320 Counsel should maintain eye contact with the panel; it helps engage the members and keeps them interested.  321 Counsel should use strong language during argument; action verbs and simple language are more powerful than jargon and "legalese." 

Counsel should rehearse the argument before trial. An unrehearsed argument will seldom be effective. Counsel should ask others to critique these rehearsals and, if possible videotape them. 

Defense counsel must be alert during prosecutors' arguments to ensure that they do not make improper comments. It is impermissible for the prosecutor to comment on the accused's right to remain silent,  322 refer to personal beliefs,  323 mention facts not in evidence,  324 or make inflammatory statements.  325 Defense counsel must be quick to object to such argument.  326 

Instructions 

Long before trial, defense attorneys should start thinking of what instructions they would like the judge to give. The Military Judge's Benchbook  327 contains most of the appropriate instructions. 

 [*27]  Counsel should always consider asking for relevant evidentiary instructions contained in the Benchbook. The circumstantial evidence instruction is appropriate in most cases.  328 Defense counsel can ask the judge to tailor this instruction by mentioning any justifiable inferences from circumstantial evidence the defense is relying on.  329 The instruction on credibility of witnesses should be requested whenever the defense has assailed the credibility of government witnesses.  330 If eyewitness identification is in issue, the eyewitness identification and interracial identification instruction may be appropriate.  331 If evidence of the accused's good character is introduced, the defense counsel should ask for the defense character instruction.  332 The defense should ask for the accomplice instruction whenever a government witness is culpably involved in the charged offenses.  333 If a government witness testifies under a grant of immunity or promise of leniency, the defense should ask for the immunity instruction.  334 Whenever uncharged misconduct is introduced, the defense should consider asking for the uncharged misconduct instruction.  335 Similarly, whenever two or more similar offenses are charged, the defense should consider asking for the spillover instruction, to ensure the members do not improperly consider one offense as corroborating another.  336 

If the accused decides not to testify, the judge can give an instruction telling the members not to draw any adverse inference from this decision.  337 Many defense counsel waive this instruction because it draws the members' attention to the accused's failure to testify. 

If the case involves a novel theory of law, counsel may want to draft an instruction and submit it to the military judge.  338 For example, if the accused is charged with a violation of assimilated state law under Article 134,  339 the defense counsel should research the state law and be prepared to offer an appropriate instruction on the elements. This will help the defense counsel rebut instructions proposed by the prosecutor and may help ensure that the judge's final instruction is favorable to the defense. 

Sentencing 

Because of the high conviction rates in military courts-martial,  340 sentencing is a frequent part of every defense counsel's practice. Since there are no sentencing guidelines in the military, the military judge and members have broad discretion in determining a sentence. Therefore, it is critical to present an effective sentencing case. 

Defense counsel should know the rules the prosecutor must follow in sentencing. The prosecutor is limited to presenting personnel records of the accused, prior convictions, matters in aggravation directly relating to the offenses, and very limited testimony on the accused's previous duty performance and rehabilitative potential.  341 The prosecution witnesses may give a brief description of the accused's duty performance, but may not discuss specific instances of bad duty performance.  342 They may testify that the accused has "little" or "no" rehabilitative  [*28]  potential, but may not elaborate further or suggest that the accused not be returned to the unit or military  343. The prosecutor must follow the rules of evidence; defense counsel should object if the prosecutor fails to follow them.  344 

The rules of evidence are usually relaxed for the defense during sentencing.  345 Defense counsel can offer hearsay statements (for example, from other soldiers, family, and friends), unauthenticated awards, certificates, and similar items. Counsel should be creative in coming up with such evidence. Counsel should send a letter or e-mail to the client's family and ask them to mail or fax letters and statements supporting the client. 

Counsel should consider presenting a statement from the accused during sentencing. There are four possibilities: a sworn statement given by the client, an unsworn statement given by the client, an unsworn statement delivered by counsel, or a combination of any of these methods.  346 Because the unsworn statement is not subject to cross-examination, it is less dangerous than a sworn statement. It may be more effective for the statement to come directly from the client, rather than from counsel. The exception is when the client was convicted during a contested case in which he or she testified and denied guilt. Judges and members who have already determined that the accused lied during the findings portion of trial may not want to hear from the accused again during sentencing. 

Counsel should not present matters that will open the door to damaging government rebuttal.  347 If the prosecutor has evidence that the accused missed numerous formations, it may not be a good idea to have the defense witnesses testify that the accused was a dependable duty performer. Defense counsel should also be careful not to elicit facts during the unsworn statement that the prosecutor can rebut, since the prosecutor can refute facts contained in the unsworn statement.  348 If the accused testifies that he or she believes that he or she was a good duty performer, this is opinion testimony and will not open the door to rebuttal evidence of bad duty performance. However, if the accused testifies that the commander said that he or she was the best duty performer in the company, the prosecutor may be able to rebut this with contrary testimony from the commander. 

Defense counsel should never waive the opportunity to argue during sentencing. Counsel should explain why the accused should not be punished severely by highlighting evidence in extenuation, such as restitution the accused has made to the victims. Counsel should humanize the accused by describing his background, his family, good duty performance, and any other mitigation evidence that was introduced. Counsel may want to argue that a sentence to confinement should not exceed a specific amount. Members and judges are used to specific recommendations like this. The danger is that if the defense counsel recommends a higher sentence than the members or judge were considering, the argument may harm rather than help the accused. If the defense counsel plans to ask for a bad-conduct discharge  349 in lieu of a lengthy jail sentence, counsel must discuss this matter fully with the client before trial.  350 

Post-trial Representation 

Before authenticating the record of trial, the military judge has the authority to remedy certain types of errors. The military judge can conduct proceedings in revision and post-trial Article 39(a) sessions to remedy ambiguous or apparently illegal action by the court-martial, to inquire into the terms of the pretrial agreement, to reconsider a trial ruling, or to examine allegations of misconduct by a counsel, member, or witness.  351 

After the record of trial has been authenticated, the defense can submit two types of matters to the convening authority: clemency matters under Rule for Court-Martial 1105,  352 and matters in response to the staff judge advocate's recommendation under Rule for Court-Martial 1106.  353 Defense counsel can, and often do, combine these two submissions into one document asking for clemency. Defense counsel have ten days  [*29]  from the service of the authenticated record of trial or the staff judge advocate's recommendation, whichever is later, to submit matters. The defense can request a twenty-day extension of this time-period, which is usually approved.  354 

Counsel should be creative in preparing post-trial submissions. One way to do this is to show the convening authority that circumstances have changed since trial. Counsel may be able to attach additional clemency matters that were not available at trial or show that the accused has made additional restitution. Counsel can also introduce evidence that was not admissible at trial, such as the collateral effects of the sentence or the sentences of a co-accused. Counsel should obtain the support of the accused's chain of command, if possible; convening authorities are used to accepting recommendations of subordinates. 

If there is a good chance of obtaining clemency, a personal appearance before the convening authority should be requested. Although the convening authority is not required to grant such a request, this is an excellent way to highlight important parts of your clemency request.  355 

Conclusion 

Trial Defense Service attorneys provide an important service to the Army. By effectively representing soldiers pending adverse action, they give soldiers confidence in the fairness of the military justice system and improve discipline and morale. 

To be effective, TDS attorneys must have proper resources and training. The resources primarily come from the local command; TDS attorneys must aggressively seek this support. The training is done internally by TDS. Trial Defense Service attorneys must all strive to make this training effective. 

Knowing how to properly represent clients is critical. This article provides a point of departure for new counsel. Experience, guidance from other defense counsel, and regular training are the other tools necessary to become an effective TDS counsel. 
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