
3a–52b–1.  DOMESTIC VIOLENCE (ARTICLE 128b)

a.  MAXIMUM PUNISHMENT:  The President has not yet established any limits on the punishment which a court-martial may direct for this offense.  See Article 56(a).  The offense is also not yet listed in Part IV of the MCM.  Under these circumstances, the maximum punishment should be calculated as prescribed in RCM 1003(c)(1)(B).

b.  MODEL SPECIFICATION:  The President has not yet established model specifications for this offense. 

c.  ELEMENTS: 

VIOLENT OFFENSE

(1) That (state the time and place alleged), the accused committed a violent offense against (state the name of the alleged victim), to wit: (state the alleged violent offense); and

(2) That, at the time, (state the name of the alleged victim) was a/an (spouse) (intimate partner) (immediate family member) of the accused.

OFFENSE WITH INTENT TO THREATEN OR INTIMIDATE

(1) That (state the time and place alleged), the accused committed an offense under the Uniform Code of Military Justice against (state the name of the alleged victim against whom the offense was committed) (describe the alleged property or animal against which the offense was committed), to wit: (state the alleged offense);

(2) That the accused committed said offense with an intent to threaten or intimidate (state the name of the alleged victim of the threat or intimidation); and

(3) That, at the time, (state the name of the alleged victim of the threat or intimidation) was a/an (spouse) (intimate partner) (immediate family member) of the accused.

VIOLATION OF PROTECTION ORDER WITH INTENT TO THREATEN OR INTIMIDATE

(1) That (state the time alleged) there existed a protection order applicable to the accused;

(2) That (state the time and place alleged) the accused violated the protection order by (state the manner in which the order was allegedly violated);

(3) That the accused did so with an intent to threaten or intimidate (state the name of the alleged victim of the threat or intimidation); and

(4) That, at the time, (state the name of the alleged victim of the threat or intimidation) was a/an (spouse) (intimate partner) (immediate family member) of the accused.

VIOLATION OF PROTECTION ORDER WITH INTENT TO COMMIT A VIOLENT OFFENSE

(1) That (state the time alleged) there existed a protection order applicable to the accused;

(2) That (state the time and place alleged) the accused violated the protection order by (state the manner in which the order was allegedly violated);

(3) That the accused did so with an intent to commit a violent offense against (state the name of the alleged victim of the intended violent offense), to wit: (state the alleged violent offense); and

(4) That, at the time, (state the name of the alleged victim of the intended violent offense) was a/an (spouse) (intimate partner) (immediate family member) of the accused.

ASSAULT BY STRANGULATION OR SUFFOCATION

(1) That (state the time and place alleged), the accused assaulted (state the name of the alleged victim) by (strangling) (suffocating) him/her; and

(2) That, at the time, (state the name of the alleged victim) was a/an (spouse) (intimate partner) (immediate family member) of the accused.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 1:  The President has not yet promulgated definitions applicable to the offenses in Article 128b.  Military Judges should, therefore, consult with counsel to determine the appropriate definitions applicable to the terms used.  The following definitions, found in the United States Code, may be helpful to that determination:  “Immediate family member” and “intimate partner” (10 USC §930, Article 130, UCMJ); “violent offense” (18 USC §16), “protection order” (18 USC §2266), “strangling” and “suffocating” (18 USC §113).
(A “violent offense” means an offense that has as an element the use, attempted use, or threatened use of physical force against the person of another.)

(A “protection order” includes any injunction, restraining order, or any other order issued by a civil court, a criminal court, or a military commander for the purpose of preventing violent or threatening acts or harassment against, sexual violence, or contact or communication with or physical proximity to, another person.)  

(An assault in which bodily harm is inflicted is called a “battery.”  A “battery” is an unlawful infliction of bodily harm to another, made with force or violence, by an intentional (or a culpably negligent) act or omission.  “Bodily harm” means an offensive touching of another, however slight.  An infliction of bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim.  (“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others.))

(“Strangling” means intentionally, knowingly, or recklessly impeding the normal breathing or circulation of the blood of a person by applying pressure to the throat or neck, regardless of whether that conduct results in any visible injury or whether there is any intent to kill or protractedly injure the victim.)

(“Suffocating” means intentionally, knowingly, or recklessly impeding the normal breathing of a person by covering the mouth of the person, the nose of the person, or both, regardless of whether that conduct results in any visible injury or whether there is any intent to kill or protractedly injure the victim.)

("Immediate family member" means the accused’s spouse, parent, brother or sister, child, or other person to whom the accused stands in loco parentis; or any other person living in the accused’s household and related to the accused by blood or marriage.)

("Intimate partner" means a former spouse of the accused, a person who shares a child in common with the accused, or a person who cohabitates with or has cohabitated as a spouse with the accused; or a person who has been in a social relationship of a romantic or intimate nature with the accused, as determined by the length of the relationship, the type of relationship, and the frequency of interaction between the person and the accused.)

NOTE 2:  If the offense alleges that the accused committed a violent offense (Article 128b(1)) or committed an offense against the UCMJ (Article 128b(2)), the Military Judge must advise the members of the elements and appropriate definitions of the alleged offense, as follows.
In order to establish that the accused committed the offense of (state the alleged offense), the government must prove, beyond a reasonable doubt, the following elements:  

NOTE 3:  If the offense alleges that the accused intended to commit a violent offense (Article 128b(4)), the Military Judge must advise the members of the elements and appropriate definitions of the alleged offense, as follows.

Proof that the accused committed a violent offense is not required.  However, the government must prove beyond a reasonable doubt that, at the time of the violation of the protection order, the accused intended every element of the offense of (state the alleged violent offense).  The government must also prove beyond a reasonable doubt that the intended offense is a violent offense. 

The elements of the intended offense are as follows:  

