
3a–52–11.  AGGRAVATED ASSAULT—STRANGULATION, SUFFOCATION (ARTICLE 128)

a.  MAXIMUM PUNISHMENT:  The President has not yet established any limits on the punishment which a court-martial may direct for this offense.  See Article 56(a).  The offense is also not yet listed in Part IV of the MCM.  Under these circumstances, the maximum punishment should be calculated as prescribed in RCM 1003(c)(1)(B).

b.  MODEL SPECIFICATION:  The President has not yet established a model specification for this offense. 

c.  ELEMENT: 

That (state the time and place alleged), the accused assaulted (state the name of the alleged victim) by (strangling) (suffocating) him/her.

NOTE:  The President has not yet promulgated definitions for “strangling” and “suffocating” in Article 128(b)(3).  Military Judges should, therefore, consult with counsel to determine the appropriate definitions applicable to those terms.  The following definitions for “strangling” and “suffocating,” found in the United States Code (18 USC §113), may be helpful to that determination.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An assault in which bodily harm is inflicted is called a “battery.”  A “battery” is an unlawful infliction of bodily harm to another, made with force or violence, by an intentional (or a culpably negligent) act or omission.

“Bodily harm” means an offensive touching of another, however slight.

An infliction of bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim.

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others.)

(“Strangling” means intentionally, knowingly, or recklessly impeding the normal breathing or circulation of the blood of a person by applying pressure to the throat or neck, regardless of whether that conduct results in any visible injury or whether there is any intent to kill or protractedly injure the victim.)

(“Suffocating” means intentionally, knowingly, or recklessly impeding the normal breathing of a person by covering the mouth of a person, the nose of a person, or both, regardless of whether that conduct results in any visible injury or whether there is any intent to kill or protractedly injure the victim.)

