
3a–55–1.  PERJURY—FALSE TESTIMONY (ARTICLE 131)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION: 

In that __________ (personal jurisdiction data), having taken a lawful (oath) (affirmation) in a (trial by __________ court-martial of __________) (trial by a court of competent jurisdiction, to wit:  __________ of __________) (deposition for use in a trial by __________ of __________) (__________) that (he) (she) would (testify) (depose) truly, did, (at/on board—location), on or about __________, willfully, corruptly, and contrary to such (oath) (affirmation), (testify) (depose) falsely in substance that __________, which (testimony) (deposition) was upon a material matter and which (he) (she) did not then believe to be true.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (took an oath) (made an affirmation) in a (judicial proceeding) (course of justice), that is: (state the judicial proceeding or course of justice alleged);


(2) That the (oath) (affirmation) was administered to the accused in a (matter) (___________) in which an (oath) (affirmation) was (required) (authorized) by law;


(3) That the (oath) (affirmation) was administered by a person having the authority to do so;


(4) That upon such (oath) (affirmation) the accused willfully gave certain testimony, namely: (set forth the testimony alleged); 


(5) That the testimony was material;


(6) That the testimony was false; and 


(7) That the accused did not then believe the testimony to be true.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(A “judicial proceeding” includes a properly constituted court-martial.) 
(A “course of justice” includes a preliminary hearing conducted under Article 32, UCMJ.)

(An “oath” is a pledge that binds the person to speak the truth.) 

(An “affirmation” is a solemn and formal, external pledge, binding upon one’s conscience, that the truth will be stated.) 

“Material” means important to the issue or matter of inquiry, but that matter need not be the main issue in the case.

NOTE 1:  Corroboration instruction.  When an instruction on corroboration is requested or otherwise appropriate, the judge should carefully tailor the following to include only instructions applicable to the case.  Subparagraphs (1), (2), or a combination of (1) and (2) may be given, as appropriate:

As to the sixth element of this offense, there are special rules for proving the falsity of a statement in perjury trials.  Falsity can be proven by testimony or documentary evidence by: 

(1) The testimony of a witness which directly contradicts the statement described in the specification, as long as the witness’s testimony is corroborated or supported by the testimony of at least one other witness or by some other evidence which tends to prove the falsity of the statement.  You may find the accused guilty of perjury only if you find beyond a reasonable doubt that the testimony of (state the name of witness), who has testified as to the falsity of the statement described in the specification is believable and is corroborated or supported by other trustworthy evidence or testimony.  To “corroborate” means to strengthen, to make more certain, to add weight.  The corroboration required to prove perjury is proof of independent facts or circumstances which, considered together, tend to confirm the testimony of the single witness in establishing the falsity of the statement. 

2) Documentary evidence directly disproving the truth of the statement described in the specification, as long as the evidence is corroborated or supported by other evidence tending to prove the falsity of the statement.  To “corroborate” means to strengthen, to make more certain, to add weight.  The corroboration required to prove perjury is proof of independent facts or circumstances which, considered together, tend to confirm the information contained in the document in establishing the falsity of the statement.

NOTE 2:  Exceptions to documentary corroboration requirement.  There are two exceptions to the requirement for corroboration of documentary evidence.  Applicable portions of the following should be given when an issue concerning one of the exceptions arises: 

An exception to the requirement that documentary evidence must be supported by corroborating evidence is when the document is an official record which has been proven to have been well known to the accused at the time that (he) (she) (took the oath) (made the affirmation). 

(Additionally,) (An) (Another) exception to the requirement that documentary evidence must be supported by corroborating evidence is when the document was written or furnished by the accused or had in any way been recognized by (him) (her) as containing the truth at some time before the supposedly perjured statement was made. 

If (this exception) (these exceptions) exist(s), the documentary evidence may be sufficient without corroboration to establish the falsity of the statement. 

You may find the accused guilty of perjury only if you find that the documentary evidence (and credible corroborative evidence) establish(es) the falsity of the accused’s statement beyond a reasonable doubt.

NOTE 3:  Proving that the accused did not believe the statement to be true.  Once the appropriate corroboration instruction in NOTE 1 above is given, the military judge should give the following instruction:

The fact that the accused did not believe the statement to be true when it was (made) (subscribed) may be proved by testimony of one witness without corroboration or by circumstantial evidence, as long as that testimony or evidence convinces you beyond a reasonable doubt as to this element of the offense.

3a–55–2.  PERJURY—SUBSCRIBING FALSE STATEMENT (ARTICLE 131) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did (at/on board—location), on or about __________, in a (judicial proceeding) (course of justice), and in a (declaration) (certification) (verification) (statement) under penalty of perjury pursuant to section 1746 of title 28, United States Code, willfully and corruptly subscribed a false statement material to the (issue) (matter of inquiry), to wit:  __________, which statement was false in that __________, and which statement (he) (she) did not then believe to be true.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused subscribed a certain statement, specifically (set forth the statement alleged) in a (judicial proceeding) (course of justice), specifically (state the proceeding alleged);


(2) That in the (declaration) (certification) (verification) (statement), under penalty of perjury, the accused (declared) (certified) (verified) (stated) the truth of that certain statement;


(3) That the accused willfully subscribed the statement;


(4) That the statement was material;


(5) That the statement was false; and


(6) That the accused did not then believe the statement to be true.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A (declaration) (certification) (verification) (statement) under penalty of perjury is a statement that expressly acknowledges that it is made under penalty of perjury.  It need not be made before a notary public or officer authorized to take acknowledgments or administer oaths.

“Subscribe” means to write one’s name on a document for the purpose of adopting its words as one’s own statement.

“Material” means important to the issue or matter of inquiry, but that matter need not be the main issue in the case.

NOTE 1:  Corroboration instruction.  When an instruction on corroboration is requested or otherwise appropriate, the judge should carefully tailor the following to include only instructions applicable to the case.  Subparagraphs (1) or (2) or a combination of (1) and (2) may be given, as appropriate:

As to the fifth element of this offense, you are advised that there are special rules for proving the falsity of a statement in perjury trials.  Falsity can be proven by testimony or documentary evidence by: 

(1) The testimony of a witness which directly contradicts the statement described in the specification, as long as the witness’s testimony is corroborated or supported by the testimony of at least one other witness, or by some other evidence which tends to prove the falsity of the statement.  You may find the accused guilty of perjury only if you find beyond a reasonable doubt that the testimony of (state the name of witness), who has testified as to the falsity of the statement described in the specification is believable and is corroborated or supported by other trustworthy evidence or testimony.  To “corroborate” means to strengthen, to make more certain, to add weight.  The corroboration required to prove perjury is proof of independent facts or circumstances which, considered together, tend to confirm the testimony of the single witness in establishing the falsity of the statement.

(2) Documentary evidence directly disproving the truth of the statement described in the specification, as long as the evidence is corroborated or supported by other evidence tending to prove the falsity of the statement.  To “corroborate” means to strengthen, to make more certain, to add weight.  The corroboration required to prove perjury is proof of independent facts or circumstances which, considered together, tend to confirm the information contained in the document in establishing the falsity of the statement.

NOTE 2:  Exceptions to documentary corroboration requirement.  There are two exceptions to the requirement for corroboration of documentary evidence.  Applicable portions of the following should be given when an issue concerning one of the exceptions arises:

An exception to the requirement that documentary evidence must be supported by corroborating evidence is when the document is an official record which has been proven to have been well known to the accused at the time that (he) (she) (took the oath) (made the affirmation).

(Additionally,) (An) (Another) exception to the requirement that documentary evidence must be supported by corroborating evidence is when the document was written or furnished by the accused or had in any way been recognized by (him) (her) as containing the truth at some time before the supposedly perjured statement was made.

If (this exception) (these exceptions) exist(s), the documentary evidence may be sufficient without corroboration to establish the falsity of the statement.

You may find the accused guilty of perjury only if you find that the documentary evidence (and credible corroborative evidence) establish(es) the falsity of the accused’s statement beyond a reasonable doubt.

NOTE 3:  Proving that the accused did not believe the statement to be true.  Once the appropriate corroboration instruction in NOTE 1 above is given, the military judge should give the following instruction:

The fact that the accused did not believe the statement to be true when it was (made) (subscribed) may be proved by testimony of one witness without corroboration or by circumstantial evidence, as long as that testimony or evidence convinces you beyond a reasonable doubt as to this element of the offense.

3a–55a–1.  PERJURY—SUBORNATION OF (ARTICLE 131a)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, procure __________ to commit perjury by inducing (him) (her), the said __________, to take a lawful (oath) (affirmation) in a (trial by court-martial of __________) (trial by a court of competent jurisdiction, to wit: __________ of __________) (deposition for use in a trial by __________ of __________) (__________) that (he) (she), the said __________, would (testify) (depose) (__________) truly, and to (testify) (depose) (__________) willfully, corruptly, and contrary to such (oath) (affirmation) in substance that __________, which (testimony) (deposition) (__________) was upon a material matter and which the accused and the said __________ did not then believe to be true.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused induced and procured (state the name of the alleged perjurer) to take an oath or its equivalent and to falsely (testify) (depose) (state) upon such (oath) (affirmation) concerning a certain matter: (state the alleged matter in which the perjured testimony or statement was given);


(2) That the (oath) (affirmation) was administered to (state the name of the alleged perjurer) in a (matter) (__________) in which an oath or its equivalent was required or authorized by law;


(3) That the oath or its equivalent was administered by a person having authority to do so;


(4) That upon such oath or its equivalent (state the name of the alleged perjurer) willfully (made) (subscribed) a statement, to wit:  (set forth the statement as alleged);


(5) That the statement was material;


(6) That the statement was false; and


(7) That the accused and (state the name of the alleged perjurer) did not then believe the statement to be true.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Induce and procure” means to influence, persuade, or cause. 

(An “oath” is a pledge that binds the person to speak the truth.)

(An “affirmation” is a solemn and formal pledge binding upon one’s conscience, that the truth will be stated.)

(“Subscribe” means to write one’s name on a document for the purpose of adopting its words as one’s own expressions.) 

“Material” means important to the issue or matter of inquiry, but that matter need not be the main issue in the case.

NOTE 1:  Corroboration instruction.  When an instruction on corroboration is requested or otherwise appropriate, the military judge should carefully tailor the following to include only instructions applicable to the case.  Subparagraphs (1), (2), or a combination of (1) and (2) may be given, as appropriate:

As to the sixth element of this offense, there are special rules for proving the falsity of a statement in perjury trials.  The falsity of a statement can be proven by testimony and documentary evidence by:

(1) The testimony of a witness which directly contradicts the statement of (state the name of the alleged perjurer) as described in the specification, as long as the witness’ testimony is corroborated or supported by the testimony of at least one other witness or by some other evidence which tends to prove the falsity of the statement.  You may find the accused guilty of subornation of perjury only if you find beyond a reasonable doubt that the testimony of (state the name of witness), who has testified as to the falsity of the statement described in the specification, is believable and is corroborated or supported by other trustworthy evidence or testimony.  To “corroborate” means to strengthen, to make more certain, to add weight.  The corroboration required to prove perjury is proof of independent facts or circumstances which, considered together, tend to confirm the testimony of the single witness in establishing the falsity of the oath.

(2) Documentary evidence directly disproving the truth of the statement described in the specification as long as the evidence is corroborated or supported by other evidence tending to prove the falsity of the statement.  To “corroborate” means to strengthen, to make more certain, to add weight.  The corroboration required to prove perjury is proof of independent facts or circumstances which, considered together, tend to confirm the information contained in the document in establishing the falsity of the oath.

NOTE 2:  Exceptions to documentary corroboration requirement.  There are two exceptions to the requirement for corroboration of documentary evidence.  Applicable portions of the following should be given when an issue concerning one of these exceptions arises:

An exception to the requirement that documentary evidence must be supported by corroborating evidence is when the document is an official record which has been proven to have been well known to (state the name of the alleged perjurer) at the time (he) (she) (took the oath) (made the affirmation).

(Additionally) (An) (Another) exception to the requirement that documentary evidence must be supported by corroborating evidence is when the document was written or furnished by (state the name of the alleged perjurer) or had in any way been recognized by (him) (her) as containing the truth at some time before the supposedly perjured statement was made.

If (this exception) (these exceptions) exist(s), the documentary evidence may be sufficient without corroboration to establish the falsity of the statement.

You may find the accused guilty of perjury only if you find that the documentary evidence (and credible corroborative evidence) establish(es) the falsity of the statement of (state the name of the alleged perjurer) beyond a reasonable doubt.

NOTE 3:  Proving that the accused and the alleged perjurer did not believe the statement to be true.  Once the appropriate corroboration instruction is given, the military judge should give the following instruction:

The fact that the accused and (state the name of the alleged perjurer) did not believe the statement to be true when it was (made) (subscribed) may be proved by testimony of one witness without corroboration or by circumstantial evidence, if the testimony or evidence convinces you beyond a reasonable doubt as to this element of the offense.

NOTE 4:  Requirement for witness to testify.  An accused who solicits a potential witness to testify falsely on his behalf, but does not call the witness and the witness does not otherwise testify falsely, is not guilty of subornation of perjury, but may be guilty of a lesser included offense of attempt.  See United States v. Standifer, 40 MJ 440 (CMA 1994).

3a–55b–1.  OBSTRUCTING JUSTICE (ARTICLE 131b) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully do a certain act, to wit: ______________, with intent to (influence) (impede) (obstruct) the due administration of justice in the case of _____________________, against whom the accused had reason to believe that there were or would be (criminal) (disciplinary) proceedings pending.

c.  ELEMENTS: 

(1) That (state the time and date alleged), the accused wrongfully did (a) certain act(s), that is, (state the act(s) alleged);


(2) That the accused did so in the case of (himself) (herself) (__________) against whom the accused had reason to believe there were or would be criminal or disciplinary proceedings pending;


(3) That the act(s) (was) (were) done with the intent to influence, impede or otherwise obstruct the due administration of justice.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(“Criminal proceedings” includes (lawful searches) (criminal investigations conducted by police or command authorities) (Article 32 preliminary hearings) (courts-martial) (state and federal criminal trials) (__________).)

(“Disciplinary proceedings” includes summary courts-martial and Article 15 non-judicial punishment proceedings.)

“Wrongfully” means without legal justification or excuse.

(One can obstruct justice in relation to a criminal proceeding involving (himself) (herself).)

(While the prosecution is required to prove beyond a reasonable doubt the accused had the specific intent to (influence) (impede) the due administration of justice, there need not be an actual obstruction of justice.)

NOTE 1:  Administrative process as “criminal proceedings.”  Criminal proceedings do not include administrative processes.  United States v. Turner, 33 MJ 40 (CMA 1991) (Presenting a false urine sample during a unit, command-directed urinalysis inspection does not constitute obstruction of justice.  Acts of the accused were intended to preclude discovery of her offense by impeding an inspection, not a criminal investigation.  Administrative inspections to determine the readiness and fitness of a unit are unlike searches and not part of the criminal justice process.)  If there is an issue whether the proceeding allegedly obstructed or intended to be obstructed was criminal, the following may be given:

Criminal proceedings do not include administrative (proceedings) (inspections) (__________), such as ((elimination) (reduction) (show cause) (flying status) (__________) hearings)) (health and welfare inspections) (routine and random urinalysis tests) (inspections to determine and ensure security, military fitness, or good order and discipline) (__________).

NOTE 2:  When charges not pending or investigation not begun.  For an obstruction of justice to occur, charges need not have been preferred nor an investigation begun. However, the accused must have had reason to believe there were or would be criminal proceedings.  United States v. Athey, 34 MJ 44 (CMA 1992); and United States v. Finsel, 36 MJ 441 (CMA 1993).  See also the cases and discussion in NOTE 3 below.  The following instruction should be given when charges were not yet preferred or the investigation not yet begun:

It is not necessary that charges be pending or even that an investigation be underway.  (The accused (also) does not have to know that charges have been brought or proceedings begun.)  The government must, however, prove beyond a reasonable doubt that the accused had reason to believe there were or would be criminal proceedings against (himself) (herself) (__________) or that some law enforcement official of the military would be investigating (the accused’s) (__________’s) actions.

NOTE 3:  Communication with victims or witnesses.  Whether communication with a victim or witness constitutes an obstruction of justice may depend on what law enforcement authorities knew of the offense at the time and whether the contact or words spoken are unlawful.  (NOTE 4, infra, also addresses issues where the accused may have advised a witness to exercise a right to remain silent.)  See United States v. Guerrero, 28 MJ 223 (CMA 1989) (guilty plea to obstruction of justice upheld where accused told witnesses to lie to criminal investigators after the accused committed an assault); United States v. Kirks, 34 MJ 646 (ACMR 1992) (begging parent of child sexual abuse victim to “take back” charges in return for information about the extent of the abuse was not obstructing justice; parent was not asked to lie or engage in unlawful activity); United States v. Asfeld, 30 MJ 917 (ACMR 1990) (saying to a victim “Don’t report me,” is not an obstruction of justice as failing to report was neither unlawful nor would it have an impact on the due administration of justice); and United States v. Hullet, 36 MJ 938 (ACMR 1993), rev’d on other grounds, 40 MJ 189 (CMA 1994) (accused who apologizes to his/her victim of past indecent language, asks for a truce, and offers to throw out prior counseling statements “and give [victim] a clean slate to work with” does not commit obstruction of justice when there was no evidence accused knew or had reason to believe that the victim had initiated criminal proceedings).  Compare United States v. Barner, 56 MJ 131 (CAAF 2001) (a request “not to tell” after victim had reported incident, in an attempt to dissuade victim from pursuing complaint, was sufficient to support a finding of obstructing justice).  When this issue is raised by the evidence, the following may be given:

Asking that one not reveal or report that an offense occurred is not an obstruction of justice unless it is proven beyond reasonable doubt that the accused knew or had reason to believe that there were or would be criminal proceedings pending and the accused’s acts were done with the intent to obstruct justice.

NOTE 4:  Advising a witness to exercise a right to remain silent.  When the evidence raises that the accused advised a prospective witness to exercise an Article 31 or Fifth Amendment right to remain silent, the military judge should give the instruction immediately following this NOTE on how the accused’s motivation relates to the specific intent element of the offense.  See Cole v. United States, 329 F.2d 437, 443 (9th Cir.), cert. denied, 377 U.S. 954 (1964) (“We hold the constitutional privilege against self-incrimination is an integral part of the due administration of justice.  A witness violates no duty to claim it, but one who...advises with corrupt motive to take it, can and does himself obstruct or influence the due administration of justice.”).  As to a mistake of fact defense on this issue, see NOTE 7.

If the accused advised a potential witness of his/her legal right to remain silent merely to inform the witness about possible self-incrimination, that would not amount to a specific intent to (impede) (influence) the due administration of justice.  However, if this advice was given for a corrupt purpose, such as a desire to protect (himself) (herself) or others from the prospective witness’ possibly damaging statements, you may infer a corrupt motive exists and that the accused had a specific intent to (impede) (influence) the due administration of justice.  The drawing of this inference is not required.

NOTE 5:  What constitutes obstruction of justice—acts embraced in the “original” offense.  When an accused commits, plans to commit, or conspires to commit an offense in such a way that it embraces activity designed to conceal the commission of the offense or avoid detection, a separate charge of obstruction of justice is neither automatically triggered nor normally appropriate.  For example, where individuals conspire to rob a bank and leave the country after the robbery, conspiracy and robbery charges would be appropriate but a separate charge of obstruction of justice by leaving the country would not.  United States v. Williams, 29 MJ 41 (CMA 1989).  The line separating the end of the principal offense from the beginning of obstruction of justice is often difficult to discern.  Each offense must be considered on a case by case basis.  United States v. Finsel, supra.  When the issue of whether the acts of the accused are part of the original offense or a separate act amounting to obstruction of justice is raised by the evidence, the following may be appropriate:

To constitute an obstruction of justice the acts alleged to be the obstruction must be separate and not part of the commission of another offense alleged to have been committed by the accused. 

When there is a (conspiracy) (plan) (__________) to commit an offense other than obstruction of justice itself, and the (conspiracy) (plan) (__________) contemplates that the parties will take affirmative actions to obstruct justice in relation to the offense(s) which is/are the object of the conspiracy, obstruction of justice is not a separate offense.  Consequently, unless you believe beyond a reasonable doubt that the alleged obstruction of justice was not part of the (conspiracy) (plan) (__________) to commit the offense of (__________), the accused may not be convicted of obstruction of justice. (Committing an offense in such a way as to avoid detection does not amount to obstruction of justice.)

NOTE 6:  Knowledge of the pendency of the proceedings.  The accused must not only have the specific intent to obstruct a potential criminal proceeding, he/she must also have reason to believe that proceedings had begun or would begin.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.

NOTE 7:  Specific intent, mens rea, and mistake of fact.  The accused must have had a specific intent to impede the due administration of justice.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.  Instruction 5-17, Evidence Negating Mens Rea, and Instruction 5-11, Mistake of Fact, may also be applicable.  When evaluating a possible mistake of fact defense, the military judge must be mindful that if the accused has a corrupt purpose (See NOTE 4 supra), mistake of fact may not be a defense even if the accused thought he/she was advising another to do a lawful act.  See Cole v. United States, supra, at 443.

NOTE 8:  Accomplices and grants of immunity.  Trials of obstruction of justice cases often involve the testimony of accomplices or testimony under a grant of immunity.  When an accomplice testifies, Instruction 7-10, Accomplice Testimony, must be given upon request. Instruction 7-19, Witness Testifying Under Grant of Immunity or Promise of Leniency, should be given when an immunized witness testifies.

e.  REFERENCES:  United States v. Turner, 33 MJ 40 (CMA 1991); United States v. Athey, 34 MJ 44 (CMA 1992); United States v. Finsel, 36 MJ 441 (CMA 1993); United States v. Guerrero, 28 MJ 223 (CMA 1989); United States v. Kirks, 34 MJ 646 (ACMR 1992); United States v. Asfeld, 30 MJ 917 (ACMR 1990); United States v. Hullet, 36 MJ 938 (ACMR 1993), rev’d on other grounds, 40 MJ 189 (CMA 1994); Cole v. United States, 339 F.2d 437 (9th Cir.), cert. denied, 377 U.S. 954 (1964); United States v. Williams, 29 MJ 41 (CMA 1989); United States v. Jones, 20 MJ 38 (CMA 1985); United States v. Barner, 56 MJ 131 (CAAF 2001).

3a–55c–1.  MISPRISION OF SERIOUS OFFENSE (ARTICLE 131c)

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), having knowledge that __________ had actually committed a serious offense to wit:  (the murder of __________) (__________), did, (at/on board—location) from about __________, to about __________, wrongfully conceal such serious offense by __________ and fail to make the same known to the civil or military authorities as soon as possible.

c.  ELEMENTS: 

(1) That the serious offense of (the murder of __________) (_________) was committed by (state the name of the person who committed the offense);


(2) That the accused knew that (state the name of the person who committed the offense) had committed this serious offense; and


(3) That, thereafter, (state the time and place alleged), the accused wrongfully concealed this serious offense and failed to make it known to the civil or military authorities as soon as possible.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

This offense requires an actual act of concealment.  “Concealment” is any statement or conduct which prevents another from acquiring knowledge of a fact.  This offense is not committed by the mere failure or refusal to disclose the serious offense. 

Additionally, to find that the offense of (state the serious offense alleged) was committed by another person, you must be satisfied beyond a reasonable doubt that:  (here list the elements of the pertinent serious offense, tailored to the facts and the perpetrator’s identity).

NOTE 1  Serious offense defined.  A serious offense is an offense of a civil or military nature punishable under the Code by death or confinement for a term exceeding one year.  Whether an offense allegedly concealed is a serious offense is ordinarily a question of law. If the military judge makes such determination, the military judge may inform the members as follows: 

As a matter of law, the crime of (state the serious offense alleged) is a serious offense.

NOTE 2:  When the offense concealed is not serious or its nature is in dispute.  If the military judge determines that, as a matter of law, the offense allegedly concealed does not constitute a serious offense, a motion for a finding of not guilty should be granted.  See RCM 917.  If the evidence discloses a factual dispute as to the felonious nature of the offense allegedly concealed, (e.g., dispute concerning value of alleged larceny) the factual issue should be submitted to the members with appropriate instructions.

NOTE 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–55d–1.  TESTIFY—WRONGFUL REFUSAL (ARTICLE 131d)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), being in the presence of (a) (an) ((general) (special) (summary) court-martial) (board of officers) (military commission) (court of inquiry) (officer conducting a preliminary hearing under Article 32, Uniform Code of Military Justice) (officer taking a deposition) (__________) (of) (for) the United States, of which _________ was (military judge) (president), (__________), (and having been directed by the said __________ to qualify as a witness) (and having qualified as a witness and having been directed by the said __________ to answer the following question(s) put to (him) (her) as a witness, “__________”), did, (at/on board—location), on or about _________, wrongfully refuse (to qualify as a witness) (to answer said question(s)).

c.  ELEMENTS: 

(1) That the accused was in the presence of (a) (an) ((general) (special) (summary) court-martial) (board of officers) (military commission) (court of inquiry) (officer conducting a preliminary hearing under Article 32, Uniform Code of Military Justice) (officer taking a deposition), (of) (for) the United States, at which (state the name and rank of the presiding official) was presiding;


(2) That (state the name and rank of the presiding official)

(a) directed the accused to qualify as a witness, or

(b) directed the accused, after (he) (she) had qualified as a witness, to answer the following question(s) as a witness, namely:  (set forth the question(s) alleged);


(3) That (state the time and place alleged), the accused refused to (qualify as a witness) (answer such questions); and


(4) That the refusal was wrongful.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(To “qualify as a witness” means for the witness to declare that the witness will testify truthfully.)

NOTE 1:  Self-incrimination raised.  A good faith but legally incorrect belief in the right to remain silent does not constitute a defense to this offense.  When the specification alleges that the accused, after qualifying as a witness, refused to answer certain questions and it appears to the military judge that the refusal was based on an assertion of the witness’ right against self-incrimination, and there is no question of fact concerning grant of immunity, running of the statute of limitations, former trial, or other reason why the accused could successfully object to being tried for an offense as to which the privilege was asserted, the military judge must determine whether the answers to such questions would be self-incriminating as a matter of law.  If the military judge determines that the answers to such questions would have been self-incriminating, the judge should grant a motion for a finding of not guilty.  See RCM 917.  If the military judge determines that there was no possibility the witness would ever be subject to a criminal prosecution for any offenses which could have been disclosed by his/her testimony, the judge should advise the members substantially as follows:

(State the name of the accused), while testifying as a witness at the prior proceeding, could not be forced against (his) (her) will to answer any question if the answer would tend to incriminate (him) (her).

“Incriminate” means to put one in danger of a criminal prosecution or operate against one’s legal rights.  You are advised that as a matter of law, the questions involved here which he/she supposedly refused to answer would not have brought out matters which would have incriminated the accused.  A good faith but legally incorrect belief in the right to remain silent does not constitute a defense to this offense.

NOTE 2:  Grant of immunity or other bar to assertion of privilege raised.  If an accused refused to testify based on a claim of self-incrimination which would ordinarily be valid, but an issue of fact exists as to whether trial of the accused for the offense as to which the privilege was asserted was barred because of a grant of immunity, former trial, the running of the statute of limitations, or some other reason, the military judge should submit such issue to the members, with carefully tailored instructions.  If there is no contested issue of fact, the military judge should determine the matter as an interlocutory question.  If there was no valid legal reason for the refusal, the members should be advised that the accused was required to answer the questions because there was no possibility that the accused would ever be subject to any criminal prosecution for any offense which might have been disclosed by the testimony.  Conversely, if the accused was not legally immunized from criminal prosecution for an offense which might be disclosed by that testimony, the military judge should grant a motion for a finding of not guilty.  See RCM 917.

NOTE 3:  Determining whether any privilege applies.  Whether a grant of immunity, or a former trial, embraces the particular offense as to which the privilege against self-incrimination is asserted is ordinarily a question of law for the military judge to determine. 

NOTE 4:  Refusal to answer based on degrading/non-material questions.  When the specification alleges that the accused, after qualifying as a witness, refused to answer certain questions and the refusal was based on an assertion of right, under Article 31(c), Uniform Code of Military Justice, not to make any statement before any military tribunal which is not material and which may tend to degrade him/her, the military judge must instruct the members that to find the accused guilty, the members must determine that the statement was material.  When the evidence raises this issue, the members should be instructed substantially as follows:

An accused as a witness before a military tribunal has the right to refuse to answer any question that is not material to the issues being determined by that tribunal and which would tend to degrade (him) (her).  To find the accused guilty of this offense, you must be convinced beyond reasonable doubt that the question(s) described in this specification (was) (were) material to the issues being determined.

“Material” means important to the issue or matter of inquiry, but that matter need not be the main issue in the case.

3a–55e–1. PREVENTION OF AUTHORIZED SEIZURE OF PROPERTY (ARTICLE 131e)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 year, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, with intent to prevent its seizure, (destroy) (remove) (dispose of) __________, property which, as __________ then knew, (a) person(s) authorized to make searches and seizures were (seizing) (about to seize) (endeavoring to seize).

c.  ELEMENTS:


(1) That (state the name(s) of the person(s) alleged), (a person) (persons) authorized to make searches and seizures (was) (were) seizing, about to seize, or endeavoring to seize certain property, to wit:  (state the property alleged);


(2) That (state the time and place alleged), the accused (destroyed) (removed) (disposed of) (state the property alleged) with the intent to prevent its seizure; and


(3) That the accused then knew that (state the name(s) of the person(s) alleged) (was) (were) seizing, about to seize, or endeavoring to seize (state the property alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(“Dispose of,” as used in this specification, means an unauthorized transfer, relinquishment, getting rid of, or abandonment of the property.)

(Property may be considered “destroyed” if it has been sufficiently injured to be useless for the purpose for which it was intended, even if it has not been completely destroyed.)

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.

3a–55f–1.  NONCOMPLIANCE WITH PROCEDURAL RULES—UNNECESSARY DELAY IN DISPOSING OF CASE (ARTICLE 131f)

a.  MAXIMUM PUNISHMENT:  BCD, TF, 6 months, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), being charged with the duty of ((investigating) (taking immediate steps to determine the proper disposition of) charges preferred against __________, a person accused of an offense under the Uniform Code of Military Justice) (__________), was, (at/on board— location), on or about __________, responsible for unnecessary delay in (investigating said charges) (determining the proper disposition of said charges (__________), in that (he) (she) (did __________) (failed to __________) (__________).

c.  ELEMENTS: 

(1) That the accused was charged with the duty of (state the duty alleged) in connection with the disposition of the case of (state the name of the person alleged), a person accused of an offense under the Uniform Code of Military Justice;


(2) That the accused knew that (he) (she) was charged with this duty; 


(3) That (state the time and place alleged), delay occurred in the disposition of the case;


(4) That the accused was responsible for the delay; and


(5) That, under the circumstances, the delay was unnecessary.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–55f–2.  NONCOMPLIANCE WITH PROCEDURAL RULES—FAILING TO ENFORCE OR COMPLY WITH CODE (ARTICLE 131f)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, and E-1.

b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data), being charged with the duty of __________, did, (at/on board—location), on or about __________, knowingly and intentionally fail to (enforce) (comply with) Article __________, Uniform Code of Military Justice, in that (he) (she) __________.

c.  ELEMENTS: 

(1) That, at (state the time and place alleged), the accused failed to (enforce) (comply with) Article (___) of the Uniform Code of Military Justice regulating a proceeding (before) (during) (after) trial of an accused by (state the manner alleged);


(2) That the accused had the duty of (enforcing) (complying with) that provision of the Uniform Code of Military Justice;


(3) That the accused knew that (he) (she) was charged with this duty; and


(4) That the accused’s failure to (enforce) (comply with) that provision was intentional.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Intentionally” as used in this specification means that the act was done on purpose, and not merely through carelessness, by accident, or under good faith error of law.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge and Intent), is ordinarily applicable.

3a–55g–1.  WRONGFUL INTERFERENCE WITH AN ADVERSE ADMINISTRATIVE PROCEEDING (ARTICLE 131g)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, (wrongfully endeavor to) [impede (an adverse administrative proceeding) (an investigation) (__________)] [influence the actions of __________, (an officer responsible for making a recommendation concerning the adverse administrative action) (an individual responsible for making a decision concerning an adverse administrative proceeding) (an individual responsible for processing an adverse administrative proceeding) (__________)] [(influence) (alter) the testimony of __________ a witness before (a board established to consider an administrative proceeding or elimination) (an investigating officer) (__________)] in the case of __________, by] (promising) (offering) (giving) to the said __________, (the sum of $__________) (__________, of a value of about $__________)] [communicating to the said __________ a threat to __________] [__________], (if) (unless) the said __________, would [recommend dismissal of the action against said __________] [(wrongfully refuse to testify) (testify falsely concerning __________) (__________)] [(at such administrative proceeding) (before such investigating officer) (before such administrative board)] [__________].

c.  ELEMENTS: 

(1) That (state the time and date alleged), the accused wrongfully did (a) certain act(s), that is, (state the act(s) alleged);


(2) That the accused did so in the case of (himself) (herself) (__________) against whom the accused had reason to believe there (was) (were) or would be (an) adverse administrative proceeding(s) pending; and


(3) That the act(s) (was) (were) done with the intent to (influence) (impede) (obstruct) the conduct of the administrative proceeding(s), or otherwise obstruct the due administration of justice.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongfully” means without legal justification or excuse.

(One can wrongfully interfere with an adverse administrative proceeding in relation to an administrative proceeding involving (himself) (herself).)

(While the prosecution is required to prove beyond a reasonable doubt the accused had the specific intent to (influence) (impede) (obstruct) the adverse administrative proceeding, there need not be an actual obstruction of the administrative proceeding.)

(“Adverse administrative proceeding” includes any administrative proceeding or action, initiated against a service member by the Department of the Army, the Department of Defense, or an agency of the Department of Defense that could lead to discharge, loss of special or incentive pay, administrative reduction in grade, loss of a security clearance, bar to reenlistment, or reclassification.)

(Proceedings initiated by non-Department of Defense or non-Department of the Army agencies are not adverse administrative proceedings.)

NOTE 1:  When proceeding has not begun.  For wrongful interference with an adverse administrative proceeding to occur, administrative proceedings need not be pending nor an investigation begun.  However, the accused must have had reason to believe there were or would be adverse administrative proceedings.  See United States v. Athey, 34 MJ 44 (CMA 1992); and United States v. Finsel, 36 MJ 441 (CMA 1993).  The following instruction should be given when proceedings were not yet pending or the investigation not yet begun:

It is not necessary that administrative proceedings be pending or even that an investigation be underway.

(The accused (also) does not have to know that administrative proceedings have been initiated or begun.)  The government must, however, prove beyond a reasonable doubt that the accused had reason to believe there were or would be adverse administrative proceedings against (himself) (herself) (__________) or that some official of the military would be investigating (the accused’s) (__________’s) actions with the purpose of determining the appropriateness of an adverse administrative proceeding.

NOTE 2:  Communication with victims or witnesses.  Whether communication with a victim or witness constitutes a wrongful interference with an adverse administrative proceeding may depend on what the authorities knew of the matter under investigation at the time and whether the contact or words spoken are unlawful.  (NOTE 3, infra, also addresses issues where the accused may have advised a witness to exercise a right to remain silent.)  See United States v. Guerrero, 28 MJ 223 (CMA 1989) (guilty plea to obstruction of justice upheld where accused told witnesses to lie to criminal investigators after the accused committed an assault); United States v. Kirks, 34 MJ 646 (ACMR 1992) (begging parent of child sexual abuse victim to take back charges in return for information about the extent of the abuse was not obstructing justice; parent was not asked to lie or engage in unlawful activity); United States v. Asfeld, 30 MJ 917 (ACMR 1990) (saying to a victim “Don’t report me” is not an obstruction of justice as failing to report was neither unlawful nor would it have an impact on the due administration of justice); and United States v. Hullet, 36 MJ 938 (ACMR 1993), rev’d on other grounds, 40 MJ 189 (CMA 1994) (accused who apologizes to his/her victim of past indecent language, asks for a truce, and offers to throw out prior counseling statements and give victim a clean slate with which to work does not commit obstruction of justice when there was no evidence accused knew or had reason to believe that the victim had initiated criminal proceedings).  Compare United States v. Barner, 56 MJ 131 (CAAF 2001) (a request “not to tell” after victim had reported incident, in an attempt to dissuade victim from pursuing complaint, was sufficient to support a finding of obstructing justice).  When this issue is raised by the evidence, the following may be given:

Asking that one not reveal or report that an incident occurred is not a wrongful interference with an adverse administrative proceeding unless it is proven beyond reasonable doubt that the accused knew or had reason to believe that there were or would be adverse administrative proceedings pending and the accused’s acts were done with the intent to interfere with those proceedings.

NOTE 3:  Advising a witness to exercise a right to remain silent.  When the evidence raises that the accused advised a prospective witness to exercise an Article 31 or Fifth Amendment right to remain silent, the military judge should give the instruction immediately following this NOTE on how the accused’s motivation relates to the specific intent element of the offense.  See Cole v. United States, 329 F.2d 437, 443 (9th Cir.), cert. denied, 377 U.S. 954 (1964) “We hold the constitutional privilege against self-incrimination is an integral part of the due administration of justice.  A witness violates no duty to claim it, but one who...advises with corrupt motive to take it, can and does himself obstruct or influence the due administration of justice.”  As to a mistake of fact defense on this issue, see NOTE 5.

If the accused advised a potential witness of his/her legal right to remain silent merely to inform the witness about possible self-incrimination, that would not amount to a specific intent to interfere with an adverse administrative proceeding.  However, if this advice was given for a corrupt purpose, such as a desire to protect (himself) (herself) or others from the prospective witness’s possibly damaging statements, you may infer a corrupt motive exists and that the accused had a specific intent to interfere with an adverse administrative proceeding.  The drawing of this inference is not required.

NOTE 4:  Knowledge of the pendency of the proceedings.  The accused must not only have the specific intent to obstruct a potential administrative proceeding, he/she must also have reason to believe that proceedings had begun or would begin.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable. 

NOTE 5:  Specific intent, mens rea, and mistake of fact.  The accused must have had a specific intent to wrongfully interfere with an adverse administrative proceeding. Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.  Instruction 5-17, Evidence Negating Mens Rea, and Instruction 5-11, Mistake of Fact, may also be applicable.  When evaluating a possible mistake of fact defense, the military judge must be mindful that if the accused has a corrupt purpose, mistake of fact may not be a defense even if the accused thought he/she was advising another to do a lawful act.  See Cole v. United States, supra, at 443. 

NOTE 6:  Accomplices and grants of immunity.  Trials of wrongful interference with adverse administrative action cases may involve the testimony of accomplices or testimony under a grant of immunity.  When an accomplice testifies, Instruction 7-10, Accomplice Testimony, must be given upon request.  Instruction 7-19, Witness Testifying Under Grant of Immunity or Promise of Leniency, should be given when an immunized witness testifies.

e.  REFERENCES:  United States v. Turner, 33 MJ 40 (CMA 1991); United States v. Athey, 34 MJ 44 (CMA 1992); United States v. Finsel, 36 MJ 441 (CMA 1993); United States v. Guerrero, 28 MJ 223 (CMA 1989); United States v. Kirks, 34 MJ 646 (ACMR 1992); United States v. Asfeld, 30 MJ 917 (ACMR 1990); United States v. Hullet, 36 MJ 938 (ACMR 1993), rev’d on other grounds, 40 MJ 189 (CMA 1994); Cole v. United States, 339 F.2d 437 (9th Cir.), cert. denied, 377 U.S. 954 (1964); United States v. Jones, 20 MJ 38 (CMA 1985); United States v. Barner, 56 MJ 131 (CAAF 2001).

3a–56–1.  RETALIATION—THREATENING OR TAKING ADVERSE PERSONNEL ACTION (ARTICLE 132)

NOTE 1:  This offense, new to the MCM after FY17 NDAA, applies to offenses allegedly committed on or after 1 January 2019.

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.
b.  MODEL SPECIFICATION: 

In that __________ (personal jurisdiction data), did (at/on board—location), on or about __________, with intent to retaliate against __________________ for [(reporting) (planning to report) a criminal offense] [(making) (planning to make) a protected communication], wrongfully [(took) (threatened to take) an adverse personnel action against _______________ to wit:  ____________] [(withheld) (threatened to withhold) a favorable personnel action with respect to __________ to wit:  ____________].

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused wrongfully [(took) (threatened to take) an adverse personnel action against ________, to wit: ____________] [(withheld) (threatened to withhold) a favorable personnel action with respect to _________, to wit:  _____________]; and


(2) That, at the time of the action, the accused intended to retaliate against ______________ for (reporting or planning to report a criminal offense) (making or planning to make a protected communication).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

"Personnel action" means any action taken on a servicemember that affects, or has the potential to affect, that servicemember's current position or career, including promotion, disciplinary or other corrective action, transfer or reassignment, performance evaluations, decisions concerning pay, benefits, awards, or training, relief and removal, separation, discharge, referral for mental evaluations, and any other personnel actions as defined by law or regulation.   

An action is taken with the “intent to retaliate” when the personnel action taken or withheld, or threatened to be taken or withheld, is done for the purpose of reprisal, retribution, or revenge for reporting or planning to report a criminal offense or for making or planning to make a protected communication.

"Wrongfully" means an act done without legal justification or excuse.  Taking or threatening to take adverse personnel action, or withholding or threatening to withhold favorable personnel action, is wrongful when used for the purpose of reprisal rather than for the purpose of lawful personnel administration.

("Criminal offense" means violations of criminal law under the Uniform Code of Military Justice, the United States Code, or state law.)

NOTE 2:  Protected communication.  If a “protected communication” is alleged, the judge must craft an appropriate instruction using the definitions below.  

"Protected communication" means:

(A) A lawful communication to a Member of Congress or an Inspector General, or

(B) A communication to a covered individual or organization in which a member of the armed forces complains of, or discloses information that the member reasonably believes constitutes evidence of (1) a violation of law or regulation, including a law or regulation prohibiting sexual harassment or unlawful discrimination, or (2) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific danger to public health or safety.

("Inspector general" means: the Inspector General of the Department of Defense; the Inspector General of the Department of Homeland Security, in the case of a member of the Coast Guard when the Coast Guard is not operating as a service in the Navy, or; any officer of the armed forces or employee of the Department of Defense who is assigned or detailed to serve as an Inspector General at any level in the Department of Defense.)

("Covered individual or organization" means:  a Member of Congress; an Inspector General; a member of a Department of Defense audit, inspection, investigation, or law enforcement organization; any person or organization in the chain of command, or; a court-martial proceeding.)

("Unlawful discrimination" means discrimination on the basis of race, color, religion, sex, or national origin.)

NOTE 3:  Threatens to take or withhold.  When the accused is charged with threatening to take an adverse personnel action or withhold a favorable personnel action, provide the instruction below.

Proof that the accused actually intended to (take an adverse personnel action) (withhold a favorable personnel action) is not required.  However, the accused must have had the “intent to retaliate” against ______________ for (reporting or planning to report a criminal offense) (making or planning to make a protected communication) when the threat was made.  A declaration made under circumstances which reveal it to be in jest or for an innocent or legitimate purpose, or which contradict the expressed intent to commit the act, does not constitute this offense.  

3a–56–2.  RETALIATION—DISCOURAGING A REPORT (ARTICLE 132)

NOTE 1:  This offense, new to the MCM after FY17 NDAA, applies to offenses allegedly committed on or after 1 January 2019.

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.
b.  MODEL SPECIFICATION: 

In that __________ (personal jurisdiction data), did (at/on board—location), on or about __________, with intent to discourage __________________ from (reporting a criminal offense) (making a protected communication), wrongfully [(took) (threatened to take) an adverse personnel action against _______________, to wit:  ____________] [(withheld) (threatened to withhold) a favorable personnel action with respect to________________, to wit:  ____________].
c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused wrongfully [(took) (threatened to take) an adverse personnel action against ________, to wit: ____________] [(withheld) (threatened to withhold) a favorable personnel action with respect to _________, to wit:  _____________]; and


(2) That, at the time of the action, the accused intended to discourage ______________ from (reporting a criminal offense) (making a protected communication).
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

"Personnel action" means any action taken on a servicemember that affects, or has the potential to affect, that servicemember's current position or career, including promotion, disciplinary or other corrective action, transfer or reassignment, performance evaluations, decisions concerning pay, benefits, awards, or training, relief and removal, separation, discharge, referral for mental evaluations, and any other personnel actions as defined by law or regulation.   

"Wrongfully" means an act done without legal justification or excuse.  Taking or threatening to take adverse personnel action, or withholding or threatening to withhold favorable personnel action, is wrongful when used for the purpose of reprisal rather than for the purpose of lawful personnel administration.

("Criminal offense" means violations of criminal law under the Uniform Code of Military Justice, the United States Code, or state law.)

NOTE 2:  Protected communication.  If a “protected communication” is alleged, the judge must craft an appropriate instruction using the definitions below.  

"Protected communication" means:

(A) A lawful communication to a Member of Congress or an Inspector General, or

(B) A communication to a covered individual or organization in which a member of the armed forces complains of, or discloses information that the member reasonably believes constitutes evidence of (1) a violation of law or regulation, including a law or regulation prohibiting sexual harassment or unlawful discrimination, or (2) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific danger to public health or safety.

("Inspector general" means: the Inspector General of the Department of Defense; the Inspector General of the Department of Homeland Security, in the case of a member of the Coast Guard when the Coast Guard is not operating as a service in the Navy, or; any officer of the armed forces or employee of the Department of Defense who is assigned or detailed to serve as an Inspector General at any level in the Department of Defense.)

("Covered individual or organization" means:  a Member of Congress; an Inspector General; a member of a Department of Defense audit, inspection, investigation, or law enforcement organization; any person or organization in the chain of command, or; a court-martial proceeding.)

("Unlawful discrimination" means discrimination on the basis of race, color, religion, sex, or national origin.)

NOTE 3:  Threatens to take or withhold.  When the accused is charged with threatening to take an adverse personnel action or withhold a favorable personnel action, provide the instruction below.

Proof that the accused actually intended to (take an adverse personnel action) (withhold a favorable personnel action) is not required.  However, the accused must have had the “intent to discourage” ______________ from (reporting a criminal offense) (making a protected communication) when the threat was made.  A declaration made under circumstances which reveal it to be in jest or for an innocent or legitimate purpose, or which contradict the expressed intent to commit the act, does not constitute this offense.  

