
3a–49–1.  KIDNAPPING (ARTICLE 125)

a.  MAXIMUM PUNISHMENT:  DD, TF, life without eligibility for parole, E-1.

b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully (seize) (confine) (inveigle) (decoy) (carry away) and hold __________ (a minor whose parent or legal guardian the accused was not) (a person not a minor) against (his) (her) will.
c.  ELEMENTS: 

 (1) That (state the time and place alleged), the accused (seized) (confined) (inveigled) (decoyed) (carried away) (state the name of the alleged victim);


 (2) That the accused then held (state the name of the alleged victim) against (his) (her) will; and

 (3) That the accused did so wrongfully.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(“Inveigle” means to lure, lead astray, or entice by false representations or other deceitful means.  For example, a person who entices another to ride in a car with a false promise to take the person to a certain destination has inveigled the passenger into the car.)

(“Decoy” means to entice or lure by means of some fraud, trick, or temptation.  For example, one who lures a child into a trap with candy has decoyed the child.)

“Held” means detained.  The holding must be more than a momentary or incidental detention.  (For example, a robber who holds the victim at gunpoint while the victim hands over a wallet, or a rapist who throws his victim to the ground, does not, by such acts, commit kidnapping.  On the other hand, if, for example, before or after such robbery or rape, the victim is involuntarily transported some substantial distance, as from a housing area to a remote area of the base or post, this may be kidnapping, in addition to robbery or rape.)
“Against the person’s will” means that the victim was held involuntarily.  The involuntary nature of the detention may result from force, mental or physical coercion, or from other means, including false representations.  (If the victim is incapable of having a recognizable will, as in the case of a very young child or a mentally incompetent person, the holding must be against the will of the victim’s parents or legal guardian.)  (Evidence of the availability or nonavailability to the victim of some means of exit or escape is relevant to the voluntariness of the detention, as is evidence of threats or force, or lack thereof, by the accused to detain the victim.)
(The holding need not have been for financial or personal gain or for any other particular purpose.)  
“Wrongfully” means without justification or excuse.  (For example, a law enforcement official may justifiably apprehend and detain, by force if reasonably necessary, a person reasonably believed to have committed an offense.)
3a–50–1.  ARSON—AGGRAVATED—INHABITED DWELLING (ARTICLE 126)

a.  MAXIMUM PUNISHMENT:  DD, TF, 25 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, willfully and maliciously (burn) (set on fire) an inhabited dwelling, to wit:  (a house) (an apartment) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (burned) (set on fire) an inhabited dwelling, that is:  (state the inhabited dwelling alleged); and


(2) That the act was willful and malicious.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An act is done “willfully” if done intentionally or on purpose.

An act is done “maliciously” if done deliberately for some mischievous purpose and without legal justification or excuse.  The malice required for this offense does not have to amount to ill will or hostility.  It is sufficient if a person deliberately and without legal justification or excuse burns or sets fire to the inhabited dwelling.

There is no requirement that the accused specifically intend to set fire to or burn the dwelling alleged in the specification.  To satisfy the elements of this offense, the accused need only willfully and maliciously start the fire that resulted in the burning or charring of the dwelling alleged.

“Inhabited dwelling” means the structure must be used for habitation, not that a human being must be present therein at the time the dwelling is burned or set on fire.  It includes the outbuildings that form part of the cluster of buildings used as a residence.  (A shop or store is not an inhabited dwelling unless occupied as such, nor is a house that has never been occupied or which has been temporarily abandoned.)
(A person may be found guilty of burning their own dwelling, whether they are an owner or tenant of said dwelling).

(Proof that the dwelling was destroyed or seriously damaged is not required to establish the offense.  It is sufficient if any part of the dwelling is burned or charred.)  (A mere scorching or discoloration caused by heat is not sufficient.)

e.  REFERENCES:  United States v. Acevedo-Velez, 17 MJ 1 (CMA 1983); United States v. Caldwell, 17 MJ 8 (CMA 1983); United States v. DeSha, 23 MJ 66 (CMA 1986); United States v. Banta, 26 MJ 109 (CMA 1988); United States v. Crutcher, 49 MJ 236 (CAAF 1998).

3a–50–2.  ARSON—AGGRAVATED—STRUCTURE (ARTICLE 126)

a.  MAXIMUM PUNISHMENT:  DD, TF, 25 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, willfully and maliciously (burn) (set on fire), knowing that a human being was therein at the time, (the Post Theater) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (burned) (set on fire) a certain structure, that is:  (state the structure alleged);


(2) That the act was willful and malicious;


(3) That there was a human being in the structure at the time; and


(4) That the accused knew that there was a human being other than the accused (or (his) (her) confederates) in the structure at the time.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An act is done “willfully” if done intentionally or on purpose.

An act is done “maliciously” if done deliberately for some mischievous purpose and without legal justification or excuse.  The malice required for this offense does not have to amount to ill will or hostility.  It is sufficient if a person deliberately and without legal justification or excuse burns or sets fire to the structure. 

A "structure" is any structure, other than an "inhabited dwelling," movable or immovable, such as a theater, church, boat, trailer, tent, auditorium, or any other sort of shelter or edifice, whether public or private.  

(Knowledge that a human being is inside the structure may be proved by circumstantial evidence.  For example, evidence that a department store or theatre was set on fire during hours of business may be circumstantial evidence from which you may infer that the person who set the fire knew a human being was inside the structure.  The drawing of this inference is not required.)
There is no requirement that the accused specifically intend to set fire to or burn the structure alleged in the specification.  To satisfy the first and second elements of this offense, the accused need only willfully and maliciously start the fire that resulted in the burning or charring of the structure alleged.

(Proof that the structure was destroyed or seriously damaged is not required to establish the offense.  It is sufficient if any part of the structure is burned or charred.  A mere scorching or discoloration caused by heat is not sufficient.)

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

e.  REFERENCES:  United States v. Acevedo-Velez, 17 MJ 1 (CMA 1983); United States v. Caldwell, 17 MJ 8 (CMA 1983); United States v. DeSha, 23 MJ 66 (CMA 1986); United States v. Banta, 26 MJ 109 (CMA 1988); United States v. Crutcher, 49 MJ 236 (CAAF 1998).

3a–50–3.  ARSON—SIMPLE (ARTICLE 126)

a.  MAXIMUM PUNISHMENT:

(1) $1000 or less:  DD, TF, 5 years, E-1.

(2) Over $1000:  DD, TF, 10 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, willfully and maliciously (burn) (set fire to) (an automobile) (__________), (of some value) (of a value of more than $1000) the property of another.
c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (burned) (set fire to) certain property, that is:  (state the property alleged), the property of another; (and)

(2) That the act was willful and malicious; [and]


[(3)] That the property was of a value of more than $1000.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An act is done “willfully” if done intentionally or on purpose.

An act is done “maliciously” if done deliberately for some mischievous purpose and without legal justification or excuse.  The malice required for this offense does not have to amount to ill will or hostility.  It is sufficient if a person deliberately and without legal justification or excuse burns or sets fire to the property of another.
“Property” means real or personal property of someone other than the accused.
There is no requirement that the accused specifically intend to set fire to or burn the property alleged in the specification.  To satisfy the first and second elements of this offense, the accused need only willfully and maliciously start the fire that resulted in the burning or charring of the property of another alleged.

(Proof that the property was destroyed or seriously damaged is not required to establish the offense.  It is sufficient if any part of the property is burned or charred.  A mere scorching or discoloration caused by heat is not sufficient.)

e.  REFERENCES:  United States v. Acevedo-Velez, 17 MJ 1 (CMA 1983); United States v. Caldwell, 17 MJ 8 (CMA 1983); United States v. DeSha, 23 MJ 66 (CMA 1986); United States v. Banta, 26 MJ 109 (CMA 1988); United States v. Crutcher, 49 MJ 236 (CAAF 1998).

3a–50–4.  BURNING WITH INTENT TO DEFRAUD (ARTICLE 126)

a.  MAXIMUM PUNISHMENT:  DD, TF, 10 years, E-1.
b.  MODEL SPECIFICATION:

In that __________(personal jurisdiction data), did (at/on board—location), on or about __________, willfully and maliciously (burn) (set fire to) (a dwelling) (a barn) (an automobile) (________), with intent to defraud (the insurer thereof, to wit:  __________) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (burned) (set fire to) certain property, that is:  (state the property alleged); 

(2) That the act was willful and malicious; and


(3) That such (burning) (setting on fire) was with the intent to defraud (state the name of the person or organization alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An act is done “willfully” if it is done intentionally or on purpose.

“Maliciously” means deliberately and without justification or excuse.  The malice required for the offense does not have to amount to ill will or hostility.  It is sufficient if a person deliberately and without justification or excuse burns or sets fire to property with intent to defraud another. 

“Intent to defraud” means an intent to obtain an article or thing of value through a misrepresentation and to apply it to one’s own use and benefit or to the use and benefit of another, either temporarily or permanently.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–51–1.  EXTORTION (ARTICLE 127)

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, with intent unlawfully to obtain (something of value, to wit: ____) (an acquittance) (an advantage, to wit:  __________) (an immunity, to wit:  __________), communicate to __________ a threat to (here describe the threat).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused communicated a certain threat to (state the name of the person to whom the threat was allegedly communicated), to wit:  (state the language alleged), or words to that effect; and


(2) That the accused thereby intended to unlawfully obtain (something of value, to wit: ____) (an acquittance) (an advantage, to wit:  __________) (an immunity, to wit:  __________).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The offense of extortion is complete when one wrongfully communicates a threat with the intent to obtain (something of value) (________).  The actual or probable success of the extortion need not be proved.
A threat may be communicated by any means but must be received by the intended victim. 

The threat in extortion may be (a threat to do any unlawful injury to the person or property of the individual threatened or of any member of his/her family or any other person held dear to him/her) (a threat to accuse the individual threatened, or any member of his/her family or any other person held dear to him/her, of any crime) (a threat to expose or impute any deformity or disgrace to the individual threatened or to any member of his/her family or any other person held dear to him/her) (a threat to expose any secret affecting the individual threatened or any member of his/her family or any other person held dear to him/her or a threat to do any harm).

(An “acquittance” is a release or discharge from an obligation.) 

(An intent to make a person do an act against his/her will is not, by itself, sufficient to constitute extortion.)

NOTE 1:  Declarations made in jest.  A declaration made under circumstances which reveal it to be in jest or for an innocent or legitimate purpose or which contradicts the expressed intent to commit the act, is not wrongful.  Nor is the offense committed by the mere statement of intent to commit an unlawful act not involving injury to another.  Consequently, if the evidence raises any such defense, the military judge must, sua sponte, instruct carefully and comprehensively on the issue.  Refer to instructions and NOTES accompanying Communicating a Threat, 3a-39-1 and United States v. Rapert, 75 MJ 164 (CAAF 2016).
NOTE 2:  Advantage or immunity.  Unless it is clear from the circumstances, the advantage or immunity sought should be described in the specification.  An intent to make a person do an act against his/her will is not, by itself, sufficient to constitute extortion.

3a–52–1.  SIMPLE ASSAULT (ARTICLE 128) 

a.  MAXIMUM PUNISHMENT:

(1) When committed with an unloaded firearm:  DD, TF, 3 years, and E-1

(2) All other cases:  2/3 x 3 months, 3 months, E-1

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board--location), on or about __________, assault __________ by (striking at him/her with a __________) (__________).
c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (attempted) (offered) to do bodily harm to (state the name of the alleged victim) by (state the manner alleged);


(2) That the (attempt) (offer) was done unlawfully; (and)

(3) That the (attempt) (offer) was done with force or violence; [and]

NOTE 2:  Unloaded firearm.  If the specification alleges an assault with an unloaded firearm, add the following element:


(4) That the (attempt) (offer) was done with an unloaded firearm.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 3:  Assault by attempt.  If the specification alleges an attempt to do bodily harm, give the following instruction:

An “assault” is an unlawful attempt, made with force or violence, to do bodily harm to another, whether or not the attempt is consummated.  The accused must have committed an overt act with the specific intent to inflict bodily harm.  An “overt act” is an act that amounts to more than mere preparation and apparently tends to effect the intended bodily harm.  It is not necessary that bodily harm be actually inflicted.

“Bodily harm” means an offensive touching of another, however slight.

An attempt to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 
NOTE 4:  Assault by offer.  If the specification alleges an offer to do bodily harm, give the following instruction:

An “assault” is an unlawful offer, made with force or violence, to do bodily harm to another, whether or not the offer is consummated.  The accused must have made a demonstration of violence, either by an intentional or by a culpably negligent act or omission, which created in the mind of the victim a reasonable apprehension of receiving immediate bodily harm.  Specific intent to inflict bodily harm is not required.  It is not necessary that bodily harm be actually inflicted.  

“Bodily harm” means an offensive touching of another, however slight.

An offer to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care.)
(The use of threatening words alone does not constitute an assault.  However, if the threatening words are accompanied by a menacing act or gesture, there may be an assault, if the combination constitutes a demonstration of violence.)
NOTE 5:  Unloaded firearm alleged.  If a unloaded firearm is alleged, the below instruction may be appropriate.

“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive.  

3a–52–2.  ASSAULT CONSUMMATED BY A BATTERY (ARTICLE 128)

a.  MAXIMUM PUNISHMENT:  BCD, TF, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, unlawfully (strike) (__________) __________ (on) (in) the __________ with __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused did bodily harm to (state the name of the alleged victim) by (state the manner alleged);


(2) That the bodily harm was done unlawfully; and


(3) That the bodily harm was done with force or violence.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An assault in which bodily harm is inflicted is called a “battery.”  A “battery” is an unlawful infliction of bodily harm to another, made with force or violence, by an intentional (or a culpably negligent) act or omission.

“Bodily harm” means an offensive touching of another, however slight.

An infliction of bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care.)
3a–52–3.  ASSAULT UPON A COMMISSIONED OFFICER (ARTICLE 128) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, assault __________, who then was and was then known by the accused to be a commissioned officer of (__________, a friendly foreign power) [the United States (Army) (Navy) (Marine Corps) (Air Force) (Coast Guard) (_______)] by __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged) the accused (attempted to do) (offered to do) (did) bodily harm to (state the name and rank of the alleged victim) by (state the alleged manner of the assault or battery);


(2) That the (attempt) (offer) (bodily harm) was done unlawfully;


(3) That the (attempt) (offer) (bodily harm) was done with force or violence;


(4) That (state the name and rank of the alleged victim) was a commissioned officer of the (the United States Army) (__________); and


(5) That the accused then knew that (state the name and rank of the alleged victim) was a commissioned officer of the (the United States Army) (__________).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 1:  Assault by attempt.  If the specification alleges an attempt to do bodily harm, give the following instruction:

An “assault” is an unlawful attempt, made with force or violence, to do bodily harm to another, whether or not the attempt is consummated.  The accused must have committed an overt act with the specific intent to inflict bodily harm.  An “overt act” is an act that amounts to more than mere preparation and apparently tends to effect the intended bodily harm.  It is not necessary that bodily harm be actually inflicted.

“Bodily harm” means an offensive touching of another, however slight.

An attempt to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 
NOTE 2:  Assault by offer.  If the specification alleges an offer to do bodily harm, give the following instruction:

An “assault” is an unlawful offer, made with force or violence, to do bodily harm to another, whether or not the offer is consummated.  The accused must have made a demonstration of violence, either by an intentional or by a culpably negligent act or omission, which created in the mind of the victim a reasonable apprehension of receiving immediate bodily harm.  Specific intent to inflict bodily harm is not required.  It is not necessary that bodily harm be actually inflicted.  

“Bodily harm” means an offensive touching of another, however slight.

An offer to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care.)
(The use of threatening words alone does not constitute an assault.  However, if the threatening words are accompanied by a menacing act or gesture, there may be an assault, if the combination constitutes a demonstration of violence.)

NOTE 3:  Assault by battery.  If the specification alleges an assault by battery, give the following instruction:

An assault in which bodily harm is inflicted is called a “battery.”  A “battery” is an unlawful infliction of bodily harm to another, made with force or violence, by an intentional (or a culpably negligent) act or omission.

“Bodily harm” means an offensive touching of another, however slight.

An infliction of bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care.)
NOTE 4:  Superior status/execution of office.  The following instructions may be provided, if necessary.

(It is not necessary that the victim be superior in rank or command to the accused, or in the same armed force as the accused.)

(It is not necessary that the victim be in the execution of office at the time of assault.)
NOTE 5:  Divestiture or abandonment defense.  When the issue arises whether the victim’s conduct divested the victim of his or her status as a commissioned officer, the following instruction should be given.
The evidence has raised an issue as to whether (state the name and rank of the alleged victim) conducted himself/herself prior to the charged assault in a manner that took away his/her status as a commissioned officer.  An officer whose own (language) (and) (conduct) under all the circumstances departs substantially from the required standards appropriate for a commissioned officer under similar circumstances is considered to have abandoned his/her status as a commissioned officer.  In determining this issue, you must consider all the relevant facts and circumstances (including, but not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).

You may find the accused guilty of the offense of assault upon a commissioned officer only if you are convinced beyond a reasonable doubt that __________, by his/her (conduct) (and) (language) did not abandon his/her status as a commissioned officer.

3a–52–4.  ASSAULT UPON A WARRANT, NONCOMMISSIONED, OR PETTY OFFICER (ARTICLE 128) 

a.  MAXIMUM PUNISHMENT:

(1) Upon a warrant officer:  DD, TF, 18 months, E-1.

(2) Upon a noncommissioned or petty officer:  BCD, TF, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, assault __________, who then was and was then known by the accused to be a (warrant) (noncommissioned) (petty) officer of the [United States (Army) (Navy) (Marine Corps) (Air Force) (Coast Guard) (_______)], by __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged) the accused (attempted to do) (offered to do) (did) bodily harm to (state the name and rank of the alleged victim) by (state the alleged manner of the assault or battery);


(2) That the (attempt) (offer) (bodily harm) was done unlawfully;


(3) That the (attempt) (offer) (bodily harm) was done with force or violence;


(4) That (state the name and rank of the alleged victim) was a (warrant) (noncommissioned) (petty) officer of the United States (Army) (Navy) (Marine Corps) (Air Force) (Coast Guard); and


(5) That the accused then knew that (state the name and rank of the alleged victim) was a (warrant) (noncommissioned) (petty) officer of the United States (Army) (Navy) (Marine Corps) (Air Force) (Coast Guard).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 1:  Assault by attempt.  If the specification alleges an attempt to do bodily harm, give the following instruction:

An “assault” is an unlawful attempt, made with force or violence, to do bodily harm to another, whether or not the attempt is consummated.  The accused must have committed an overt act with the specific intent to inflict bodily harm.  An “overt act” is an act that amounts to more than mere preparation and apparently tends to effect the intended bodily harm.  It is not necessary that bodily harm be actually inflicted.

“Bodily harm” means an offensive touching of another, however slight.

An attempt to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 
NOTE 2:  Assault by offer.  If the specification alleges an offer to do bodily harm, give the following instruction:

An “assault” is an unlawful offer, made with force or violence, to do bodily harm to another, whether or not the offer is consummated.  The accused must have made a demonstration of violence, either by an intentional or by a culpably negligent act or omission, which created in the mind of the victim a reasonable apprehension of receiving immediate bodily harm.  Specific intent to inflict bodily harm is not required.  It is not necessary that bodily harm be actually inflicted.  

“Bodily harm” means an offensive touching of another, however slight.

An offer to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care.)
(The use of threatening words alone does not constitute an assault.  However, if the threatening words are accompanied by a menacing act or gesture, there may be an assault, if the combination constitutes a demonstration of violence.)

NOTE 3:  Assault by battery.  If the specification alleges an assault by battery, give the following instruction:

An assault in which bodily harm is inflicted is called a “battery.”  A “battery” is an unlawful infliction of bodily harm to another, made with force or violence, by an intentional (or a culpably negligent) act or omission.

“Bodily harm” means an offensive touching of another, however slight.

An infliction of bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care.)
NOTE 4:  Superior status/execution of office.  The following instructions may be provided, if necessary.

(It is not necessary that the victim be superior in rank or command to the accused, or in the same armed force as the accused.)

(It is not necessary that the victim be in the execution of office at the time of assault.)
NOTE 5:  Divestiture or abandonment defense.  When the issue arises whether the victim’s conduct was in a manner that divested the victim of his or her status as a warrant, noncommissioned, or petty officer, the following instruction should be given:

The evidence has raised an issue as to whether (state the name and rank of the alleged victim) conducted himself/herself prior to the charged assault in a manner that took away his/her status as a (warrant), (noncommissioned) (petty) officer.  An officer whose own (language) (and) (conduct) under all the circumstances departs substantially from the required standards appropriate for a (warrant) (noncommissioned) (petty) officer under similar circumstances is considered to have abandoned his/her status as a (warrant) (noncommissioned) (petty) officer.  In determining this issue you must consider all the relevant facts and circumstances, (including, but not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).

You may find the accused guilty of the offense of assault upon a (warrant) (noncommissioned) (petty) officer only if you are convinced beyond a reasonable doubt that (state the name and rank of the alleged victim), by his/her (conduct) (and) (language) did not abandon his/her status as a (warrant) (noncommissioned) (petty) officer.

3a–52–5.  ASSAULT UPON A SENTINEL OR LOOKOUT (ARTICLE 128) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, assault __________, who then was and was then known by the accused to be a (sentinel) (lookout) in the execution of (his) (her) duty, ((in) (on) the __________) by __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (attempted to do) (offered to do) (did) bodily harm to (state the name and rank of the alleged victim) by (state the manner alleged);


(2) That the (attempt) (offer) (bodily harm) was done unlawfully;


(3) That the (attempt) (offer) (bodily harm) was done with force or violence;


(4) That (state the name and rank of the alleged victim) was a (sentinel) (lookout) who was then in the execution of his/her duty; and


(5) That the accused knew that (state the name and rank of the alleged victim) was a (sentinel) (lookout) in the execution of his/her duty.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A (sentinel) (lookout) is a person whose duties include the requirement to maintain constant alertness, be vigilant, and remain awake, in order to observe for the possible approach of the enemy, or to guard persons, property, or a place, and to sound the alert, if necessary.

A (sentinel) (lookout) is “in the execution of his/her duty” when doing any act or service required or authorized to be done by statute, regulation, the order of a superior, military usage, or by custom of the service.

NOTE 1:  Assault by attempt.  If the specification alleges an attempt to do bodily harm, give the following instruction:

An “assault” is an unlawful attempt, made with force or violence, to do bodily harm to another, whether or not the attempt is consummated.  The accused must have committed an overt act with the specific intent to inflict bodily harm.  An “overt act” is an act that amounts to more than mere preparation and apparently tends to effect the intended bodily harm.  It is not necessary that bodily harm be actually inflicted.

“Bodily harm” means an offensive touching of another, however slight.

An attempt to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 
NOTE 2:  Assault by offer.  If the specification alleges an offer to do bodily harm, give the following instruction:

An “assault” is an unlawful offer, made with force or violence, to do bodily harm to another, whether or not the offer is consummated.  The accused must have made a demonstration of violence, either by an intentional or by a culpably negligent act or omission, which created in the mind of the victim a reasonable apprehension of receiving immediate bodily harm.  Specific intent to inflict bodily harm is not required.  It is not necessary that bodily harm be actually inflicted.  

“Bodily harm” means an offensive touching of another, however slight.

An offer to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care.)
(The use of threatening words alone does not constitute an assault.  However, if the threatening words are accompanied by a menacing act or gesture, there may be an assault, if the combination constitutes a demonstration of violence.)

NOTE 3:  Assault by battery.  If the specification alleges an assault by battery, give the following instruction:

An assault in which bodily harm is inflicted is called a “battery.”  A “battery” is an unlawful infliction of bodily harm to another, made with force or violence, by an intentional (or a culpably negligent) act or omission.

“Bodily harm” means an offensive touching of another, however slight.

An infliction of bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care.)
NOTE 4:  Divestiture of status.  When the issue has arisen as to whether the lookout or sentinel has conducted himself or herself in a manner that has divested the sentinel or lookout of that status, acting in the execution of his or her duty, the following instruction should be given:

The evidence has raised an issue as to whether (state the name and rank of the alleged victim) conducted himself/herself prior to the charged assault in a manner that took away his/her status as a (sentinel) (lookout) acting in the execution of his/her duty.  A (sentinel) (lookout) whose own (language) (and) (conduct) under all the circumstances departs substantially from the required standards appropriate for the (sentinel’s) (lookout’s) rank and position under similar circumstances is considered to have abandoned that position.  In determining this issue you must consider all the relevant facts and circumstances, (including but, not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).

You may find the accused guilty of assault on a (sentinel) (lookout) in the execution of his/her duties only if you are satisfied beyond a reasonable doubt that (state the name and rank of the alleged victim), by his/her (conduct) (and) (language) did not abandon his/her status as a (sentinel) (lookout) acting in the execution of his/her duty.

3a–52–6.  ASSAULT UPON A PERSON IN THE EXECUTION OF LAW ENFORCEMENT DUTIES (ARTICLE 128) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, assault __________, who then was and was then known by the accused to be a person then having and in the execution of (Air Force security police) (military police) (shore patrol) (master at arms) ((military) (civilian) law enforcement)) duties, by __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (attempted to do) (offered to do) (did) bodily harm to (state the name and rank of the alleged victim) by (state the manner alleged);


(2) That the (attempt) (offer) (bodily harm) was done unlawfully;


(3) That the (attempt) (offer) (bodily harm) was done with force or violence;


(4) That (state the name and rank of the alleged victim) was a person who then had and was in the execution of (military police) (law enforcement) (__________) duties; and


(5) That the accused knew that (state the name and rank of the alleged victim) then had and was in the execution of such duties.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A person is “in the execution of (military police) (law enforcement) (_______) duties” when doing any law enforcement act or service required or authorized to be done by him/her by statute, regulation, the order of a superior, military usage, or by custom of the service. 

NOTE 1:  Assault by attempt.  If the specification alleges an attempt to do bodily harm, give the following instruction:

An “assault” is an unlawful attempt, made with force or violence, to do bodily harm to another, whether or not the attempt is consummated.  The accused must have committed an overt act with the specific intent to inflict bodily harm.  An “overt act” is an act that amounts to more than mere preparation and apparently tends to effect the intended bodily harm.  It is not necessary that bodily harm be actually inflicted.

“Bodily harm” means an offensive touching of another, however slight.

An attempt to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 
NOTE 2:  Assault by offer.  If the specification alleges an offer to do bodily harm, give the following instruction:

An “assault” is an unlawful offer, made with force or violence, to do bodily harm to another, whether or not the offer is consummated.  The accused must have made a demonstration of violence, either by an intentional or by a culpably negligent act or omission, which created in the mind of the victim a reasonable apprehension of receiving immediate bodily harm.  Specific intent to inflict bodily harm is not required.  It is not necessary that bodily harm be actually inflicted.  

“Bodily harm” means an offensive touching of another, however slight.

An offer to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care.)
(The use of threatening words alone does not constitute an assault.  However, if the threatening words are accompanied by a menacing act or gesture, there may be an assault, if the combination constitutes a demonstration of violence.)

NOTE 3:  Assault by battery.  If the specification alleges an assault by battery, give the following instruction:

An assault in which bodily harm is inflicted is called a “battery.”  A “battery” is an unlawful infliction of bodily harm to another, made with force or violence, by an intentional (or a culpably negligent) act or omission.

“Bodily harm” means an offensive touching of another, however slight.

An infliction of bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care.)
NOTE 4:  Divestiture defense.  If the issue has arisen whether the law enforcement person conducted himself or herself in a manner that divested him or her of the status of a person in the execution of law enforcement duties, the following instruction should be given:

The evidence has raised an issue as to whether (state the name and rank of the alleged victim) conducted himself/herself prior to the charged assault in a manner that took away his/her status as a person acting in the execution of (police) (law enforcement) duties.  

A law enforcement person whose own (language) (and) (conduct) under all the circumstances departs substantially from the required standards appropriate for that law enforcement officer’s position under similar circumstances is considered to have abandoned that rank and position.  In determining this issue you must consider all the relevant facts and circumstances, including, but not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides).

You may find the accused guilty of assault on a law enforcement officer in the execution of his/her duties only if you are satisfied beyond a reasonable doubt that (state the name and rank of the alleged victim) by his/her (conduct) (and) (language) did not abandon his/her status as a law enforcement official acting in the execution of his/her duties.

3a–52–7.  BATTERY UPON A CHILD UNDER THE AGE OF 16, SPOUSE, INTIMATE PARTNER, OR IMMEDIATE FAMILY MEMBER (ARTICLE 128) 

NOTE 1:  The offenses of Battery upon a Spouse, Intimate Partner, or Immediate Family Member, new to the MCM after FY17 NDAA, applies to offenses allegedly committed on or after 1 January 2019.
a.  MAXIMUM PUNISHMENT:  DD, TF, 2 years, E-1.  
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, unlawfully (strike) (__________) __________, (a child under the age of 16 years) (the spouse of the accused) (the intimate partner of the accused) (an immediate family member of the accused), (in) (on) the __________ with __________.

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused did bodily harm to (state the name of the alleged victim) by (state the manner alleged);


(2) That the bodily harm was done unlawfully;


(3) That the bodily harm was done with force or violence; and


(4) That (state the name of the alleged victim) was then (a child under the age of 16 years) (the spouse of the accused) (the intimate partner of the accused) (an immediate family member of the accused).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An assault in which bodily harm is inflicted is called a “battery.”  A “battery” is an unlawful infliction of bodily harm to another, made with force or violence, by an intentional (or a culpably negligent) act or omission.

“Bodily harm” means an offensive touching of another, however slight.

An infliction of bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others, instead of merely a failure to use due care.)
("Immediate family member" means the accused’s spouse, parent, brother or sister, child, or other person to whom the accused stands in loco parentis; or any other person living in the accused’s household and related to the accused by blood or marriage.)

("Intimate partner" includes the following:  a former spouse of the accused, a person who shares a child in common with the accused, or a person who cohabitates with or has cohabitated as a spouse with the accused; or a person who has been in a social relationship of a romantic or intimate nature with the accused, as determined by the length of the relationship, the type of relationship, and the frequency of interaction between the person and the accused.) 

Note 2:  Accused’s knowledge of child’s age.  When the alleged victim is a child under the age of 16 years, the following instruction may be appropriate.
Knowledge that the person assaulted was under the age of 16 years is not an element of the offense.

Accordingly, if you are convinced beyond a reasonable doubt that (state the name of the alleged victim) was under the age of 16 years at the time of the alleged offense(s), you are advised that the prosecution is not required to prove that the accused knew that (state the name of the alleged victim) was under the age of 16 years at the time of the alleged offense(s), and it is not a defense to battery upon a child even if the accused reasonably believed that (state the name of the alleged victim) was at least 16 years old.

3a–52–8.  AGGRAVATED ASSAULT—DANGEROUS WEAPON (ARTICLE 128)

a.  MAXIMUM PUNISHMENT:

(1) With a loaded firearm:  DD, TF, 8 years, E-1.

(2) Committed upon a child under the age of 16 years, spouse, intimate partner, or an immediate family member of accused:  DD, TF, 5 years, E-1.  

(3) Other cases:  DD, TF, 3 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board location), on or about __________, with the intent to inflict bodily harm, commit an assault upon __________ [(a child under the age of 16 years) (spouse of the accused) (intimate partner of the accused) (an immediate family member of the accused)] by (shooting) (pointing) (striking) (cutting) (__________) (at (him) (her))  with a dangerous weapon, to wit: a (loaded firearm) (pickax) (bayonet) (club) (__________).

c.  ELEMENTS: 


(1) That, (state the time and place alleged), the accused assaulted (state the name of the alleged victim) by offering to do bodily harm to him/her;

(2) That the accused did so by (state the manner alleged) with a certain weapon, to wit:  (state the weapon alleged). 

(3) That the accused intended to do bodily harm; (and)


(4) That the weapon was a dangerous weapon; [and]


NOTE 1:  Loaded firearm alleged.  When a loaded firearm is alleged, add the following element.

[(5)] That the weapon was a loaded firearm; [and]

NOTE 2:  Protected person alleged.  When the alleged victim is a protected person, add the following element.

[(5) or (6)] That, at the time, (state the name of the alleged victim) was (a child under the age of 16 years) (the spouse of the accused) (the intimate partner of the accused) (an immediate family member of the accused).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An “assault” is an unlawful offer, made with force or violence, to do bodily harm to another, whether or not the offer is consummated.  
An “offer to do bodily harm” is an unlawful demonstration of violence, by an intentional act or omission, which creates in the mind of another a reasonable apprehension of receiving immediate bodily harm.  (The use of threatening words alone does not constitute an assault.  However, if the threatening words are accompanied by a menacing act or gesture, there may be an assault, since the combination constitutes a demonstration of violence.)

"Bodily harm" means an offensive touching of another, however slight.
It is not necessary that bodily harm be actually inflicted.  However, the accused must have intended to do bodily harm.  

Intent to do bodily harm may be proved by circumstantial evidence.  When bodily harm has been inflicted by means of intentionally using force in a manner capable of achieving that result, it may be inferred that the bodily harm was intended.

An offer to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim.
A weapon is a "dangerous weapon" when used in a manner capable of inflicting death or grievous bodily harm.  What constitutes a dangerous weapon depends not on the nature of the object itself but on its capacity, given the manner of its use, to kill or inflict grievous bodily harm.  

"Grievous bodily harm" means a bodily injury that involves a substantial risk of death, extreme physical pain, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty. 

("Immediate family member" means the accused’s spouse, parent, brother or sister, child, or other person to whom the accused stands in loco parentis; or any other person living in the accused’s household and related to the accused by blood or marriage.)

("Intimate partner" includes the following:  a former spouse of the accused, a person who shares a child in common with the accused, or a person who cohabitates with or has cohabitated as a spouse with the accused; or a person who has been in a social relationship of a romantic or intimate nature with the accused, as determined by the length of the relationship, the type of relationship, and the frequency of interaction between the person and the accused.) 

NOTE 3:  Loaded firearm alleged.  If a loaded firearm is alleged, the below instruction may be appropriate.

“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive.  (A fully functional revolver with an automatic rotating cylinder is a loaded weapon if there is a round of live ammunition in any chamber.)  (A functional (clip) (magazine) fed weapon is a loaded weapon if there has been inserted into it a (clip) (magazine) containing a round of live ammunition, regardless of whether there is a round in the chamber.)

NOTE 4:  Accused’s knowledge of child’s age.  When the alleged victim is a child under the age of 16 years, provide the following instruction:

Knowledge that the person assaulted was under 16 years of age is not an element of this offense.  [The accused’s belief that (state the name of the alleged victim) was (____ years old) (16 years or older) is not a defense to this offense.]
NOTE 5:  Consent as a defense.  Under certain circumstances, consent may be a defense to simple assault or assault consummated by a battery.  See United States v. Arab, 55 M.J. 508 (A. Ct. Crim. App. 2001).  Consent is not generally a defense to aggravated assault.  See United States v. Bygrave, 46 M.J. 491 (CAAF 1997).  However, even in aggravated assault cases, military judges must carefully examine the facts and law to determine whether consent is a possible defense.  If the judge determines that consent is not a defense, the following instruction may be given, if necessary.
A victim may not lawfully consent to an assault with a dangerous weapon.  Consent is not a defense to this offense.

3a–52–9.  AGGRAVATED ASSAULT—SUBSTANTIAL BODILY HARM (ARTICLE 128)

NOTE 1:  This offense, new to the MCM after FY17 NDAA, applies to offenses allegedly committed on or after 1 January 2019.
a.  MAXIMUM PUNISHMENT:

(1) With a loaded firearm:  DD, TF, 8 years, E-1.

(2) Committed upon a child under the age of 16 years, spouse, intimate partner, or an immediate family member of the accused:  DD, TF, 6 years, E-1.  

(3) Other cases:  DD, TF, 3 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, commit an assault upon __________ [(a child under the age of 16 years) (spouse of the accused) (intimate partner of the accused) (an immediate family member of the accused)] by (shooting) (striking) (cutting) (__________) (him) (her) (on) the __________ with a (loaded firearm) (club) (rock) (brick) (__________) and did thereby inflict substantial bodily harm upon (him) (her), to wit:  (severe bruising of the face) (head concussion) (temporary blindness) (__________).

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused assaulted (state the name of the alleged victim) by (state the manner alleged); (and)


(2) That substantial bodily harm was thereby inflicted upon (state the name of the alleged victim), to wit: (_______); [and]


NOTE 2:  Loaded firearm alleged.  When a loaded firearm is alleged, add the following element:


[(3)] That the injury was inflicted with a loaded firearm; [and]

NOTE 3:  Protected person alleged.  When the alleged victim is a protected person, add the following element.

[(3) or (4)] That, at the time, (state the name of the alleged victim) was (a child under the age of 16 years) (the spouse of the accused) (the intimate partner of the accused) (an immediate family member of the accused).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An assault in which bodily harm is inflicted is called a “battery.”  A “battery” is an unlawful infliction of bodily harm to another, made with force or violence, by an intentional (or a culpably negligent) act or omission.     
(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others.)

An infliction of bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim.
"Bodily harm" means an offensive touching of another, however slight.

“Substantial bodily harm” means a bodily injury that involves a temporary but substantial disfigurement, or a temporary but substantial loss or impairment of function of any bodily member, organ, or mental faculty. 

("Immediate family member" means the accused’s spouse, parent, brother or sister, child, or other person to whom the accused stands in loco parentis; or any other person living in the accused’s household and related to the accused by blood or marriage.)

("Intimate partner" includes the following:  a former spouse of the accused, a person who shares a child in common with the accused, or a person who cohabitates with or has cohabitated as a spouse with the accused; or a person who has been in a social relationship of a romantic or intimate nature with the accused, as determined by the length of the relationship, the type of relationship, and the frequency of interaction between the person and the accused.)

NOTE 4:  Loaded firearm alleged.  If a loaded firearm is alleged, the below instruction may be appropriate.

“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive.  (A fully functional revolver with an automatic rotating cylinder is a loaded weapon if there is a round of live ammunition in any chamber.)  (A functional (clip) (magazine) fed weapon is a loaded weapon if there has been inserted into it a (clip) (magazine) containing a round of live ammunition, regardless of whether there is a round in the chamber.)
NOTE 5:  Accused’s knowledge of child’s age.  When the alleged victim is a child under the age of 16 years, provide the following instruction:

Knowledge that the person assaulted was under 16 years of age is not an element of this offense.  [The accused’s belief that (state the name of the alleged victim) was (____ years old) (16 years or older) is not a defense to this offense.]
NOTE 6:  Consent as a defense.  Under certain circumstances, consent may be a defense to simple assault or assault consummated by a battery.  See United States v. Arab, 55 M.J. 508 (A. Ct. Crim. App. 2001).  Consent is not generally a defense to aggravated assault.  See United States v. Bygrave, 46 M.J. 491 (CAAF 1997).  However, even in aggravated assault cases, military judges must carefully examine the facts and law to determine whether consent is a possible defense.  If the judge determines that consent is not a defense, the following instruction may be given, if necessary.

A victim may not lawfully consent to an assault in which substantial bodily harm is inflicted.  Consent is not a defense to this offense.
3a–52–10.  AGGRAVATED ASSAULT—INFLICTING GRIEVOUS BODILY HARM (ARTICLE 128)

a.  MAXIMUM PUNISHMENT:

(1) With a loaded firearm:  DD, TF, 10 years, E-1.

(2) Committed upon a child under the age of 16 years, spouse, intimate partner, or an immediate family member of the accused:  DD, TF, 8 years, E-1.  

(3) Other cases:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, commit an assault upon __________ [(a child under the age of 16 years) (spouse of the accused) (intimate partner of the accused) (an immediate family member of the accused)] by (shooting) (striking) (cutting) (__________) (him) (her) (on) the __________ with a (loaded firearm) (club) (rock) (brick) (__________) and did thereby inflict grievous bodily harm upon (him) (her), to wit:  a (broken leg) (deep cut) (fractured skull) (__________).

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused assaulted (state the name of the alleged victim) by (state the manner alleged); (and)


(2) That grievous bodily harm was thereby inflicted upon (state the name of the alleged victim), to wit:  (________); [and]


NOTE 1:  Loaded firearm alleged.  When a loaded firearm is alleged, add the following element:


[(3)] That the injury was inflicted with a loaded firearm; [and]

NOTE 2:  Protected person alleged.  When the alleged victim is a protected person, add the following element.

[(3) or (4)] That, at the time, (state the name of the alleged victim) was (a child under the age of 16 years) (the spouse of he accused) (the intimate partner of the accused) (an immediate family member of the accused).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An assault in which bodily harm is inflicted is called a “battery.”  A “battery” is an unlawful infliction of bodily harm to another, made with force or violence, by an intentional (or a culpably negligent) act or omission.    

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; that is what “due care” means.  “Culpable negligence,” on the other hand, is a negligent (act) (or) (failure to act) accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others.)

An infliction of bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim.
"Bodily harm" means an offensive touching of another, however slight.
“Grievous bodily harm” means a bodily injury that involves a substantial risk of death, extreme physical pain, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty.
(“Immediate family member" means the accused’s spouse, parent, brother or sister, child, or other person to whom the accused stands in loco parentis; or any other person living in the accused’s household and related to the accused by blood or marriage.)

(“Intimate partner" includes the following:  a former spouse of the accused, a person who shares a child in common with the accused, or a person who cohabitates with or has cohabitated as a spouse with the accused; or a person who has been in a social relationship of a romantic or intimate nature with the accused, as determined by the length of the relationship, the type of relationship, and the frequency of interaction between the person and the accused.)

NOTE 3:  Loaded firearm alleged.  If a loaded firearm is alleged, the below instruction may be appropriate.

“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive.  (A fully functional revolver with an automatic rotating cylinder is a loaded weapon if there is a round of live ammunition in any chamber.)  (A functional (clip) (magazine) fed weapon is a loaded weapon if there has been inserted into it a (clip) (magazine) containing a round of live ammunition, regardless of whether there is a round in the chamber.)
NOTE 4:  Accused’s knowledge of child’s age.  When the alleged victim is a child under the age of 16 years, provide the following instruction:

Knowledge that the person assaulted was under 16 years of age is not an element of this offense.  [The accused’s belief that (state the name of the alleged victim) was (____ years old) (16 years or older) is not a defense to this offense.]
NOTE 5:  Consent as a defense.  Under certain circumstances, consent may be a defense to simple assault or assault consummated by a battery.  See United States v. Arab, 55 M.J. 508 (A. Ct. Crim. App. 2001).  Consent is not generally a defense to aggravated assault.  See United States v. Bygrave, 46 M.J. 491 (CAAF 1997).  However, even in aggravated assault cases, military judges must carefully examine the facts and law to determine whether consent is a possible defense.  If the judge determines that consent is not a defense, the following instruction may be given, if necessary.

A victim may not lawfully consent to an assault in which grievous bodily harm is inflicted.  Consent is not a defense to this offense.
3a–52–11.  ASSAULT WITH INTENT TO COMMIT CERTAIN OFFENSES (ARTICLE 128) 

a.  MAXIMUM PUNISHMENT:

(1) With intent to commit murder, rape, or rape of a child:  DD, TF, 20 years, E-1.

(2) With intent to commit voluntary manslaughter, robbery, arson, burglary, or kidnapping:  DD, TF, 10 years, E-1.
NOTE 1:  Pursuant to his authority under Article 56(a), the President has not established a maximum punishment for assault with intent to commit sexual assault or sexual assault of a child.  To determine the maximum punishment, see RCM 1003(c) and US v Beaty, 70 MJ 39 (CAAF 2011).
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, with intent to commit (murder) (voluntary manslaughter) (rape) (rape of a child) (sexual assault) (sexual assault of a child) (robbery) (arson) (burglary) (kidnapping), assault  __________ by (striking at (him) (her) with a ____________) (___________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused assaulted (state the name of the alleged victim) by (state the manner of the assault or battery alleged); and


(2) That, at the time, the accused intended to (kill) [commit (rape) (rape of a child) (sexual assault) (sexual assault of a child) (robbery) (arson) (burglary) (kidnapping)].

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 2:  Assault by attempt.  If the specification alleges (or the facts indicate) an attempt to do bodily harm, give the following instruction:

An “assault” is an unlawful attempt, made with force or violence, to do bodily harm to another, whether or not the attempt is consummated.  The accused must have committed an overt act with the specific intent to inflict bodily harm.  An “overt act” is an act that amounts to more than mere preparation and apparently tends to effect the intended bodily harm.  It is not necessary that bodily harm be actually inflicted.

“Bodily harm” means an offensive touching of another, however slight.

An attempt to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 
NOTE 3:  Assault by offer.  If the specification alleges (or the facts indicate) an offer to do bodily harm, give the following instruction:

An “assault” is an unlawful offer, made with force or violence, to do bodily harm to another, whether or not the offer is consummated.  The accused must have made a demonstration of violence, by an intentional act or omission, which created in the mind of the victim a reasonable apprehension of receiving immediate bodily harm.  It is not necessary that bodily harm be actually inflicted.  

(Do not provide this instruction when an intent to commit murder or voluntary manslaughter is charged.  Otherwise, provide the instruction):  Specific intent to inflict bodily harm is not required.
“Bodily harm” means an offensive touching of another, however slight.

An offer to do bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

(The use of threatening words alone does not constitute an assault.  However, if the threatening words are accompanied by a menacing act or gesture, there may be an assault, if the combination constitutes a demonstration of violence.)

NOTE 4:  Assault by battery.  If the specification alleges (or the facts indicate) an assault by battery, give the following instruction:

An assault in which bodily harm is inflicted is called a “battery.” A “battery” is an unlawful infliction of bodily harm to another, made with force or violence, by an intentional act or omission.

“Bodily harm” means an offensive touching of another, however slight.

An infliction of bodily harm is “unlawful” if done without legal justification or excuse and without the lawful consent of the victim. 

NOTE 5:  Elements of offense allegedly intended.  Give the following instruction in each case:

Proof that the offense of (state the offense allegedly intended) occurred or was committed by the accused is not required.  However, you must be convinced beyond a reasonable doubt that, at the time of the assault described in the specification, the accused had the specific intent to commit (state the offense allegedly intended).

The elements of that offense are:  (state the elements of the offense intended).

NOTE 6:  Intent to commit murder or voluntary manslaughter.  If the accused is charged with assault to commit murder or voluntary manslaughter, the military judge must instruct that the accused must have had the specific intent to kill; an intent to only inflict great bodily harm is not sufficient.  United States v. Roa, 12 MJ 210 (CMA 1982).  The following instruction should be given after the elements of the offense intended when the intended offense is murder or voluntary manslaughter:

To convict the accused of this offense, proof that the accused only intended to inflict great bodily harm upon the alleged victim is not sufficient.  The prosecution must prove beyond a reasonable doubt that the accused specifically intended to kill (state the name of the alleged victim).

3a–52a–1.  MAIMING (ARTICLE 128a)

a.  MAXIMUM PUNISHMENT:  DD, TF, 20 years, E-1.  

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, maim __________ by (crushing (his) (her) foot with a sledge hammer) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused, inflicted upon (state the name of the alleged victim) a certain injury, namely:  (state the injury alleged);


(2) That this injury (seriously disfigured the body of (state the name of the alleged victim)) (destroyed or disabled an organ or member of (state the name of the alleged victim)) (seriously diminished the physical vigor of (state the name of the alleged victim) by injuring an organ or other part of his/her body); and


(3) That the accused inflicted this injury with an intent to cause some injury to the person of (state the name of the alleged victim).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(A disfigurement does not have to mutilate an entire member or be of any particular type, but must be such as to impair perceptibility and materially the victim’s comeliness.) 

The disfigurement, diminished physical vigor, or destruction or disablement of the body part must be a serious injury of a substantially permanent nature.  Once the injury is inflicted, it does not matter that the victim may eventually recover the use of the body part, or that the disfigurement may be corrected medically or cured by surgery.

Maiming requires a specific intent to injure generally but not a specific intent to maim.  Thus, one commits the offense who intends only a slight injury, if in fact there is infliction of an injury of the type specified in this article.  Infliction of the type of injuries specified in this article upon the person of another may support an inference of the intent to injure, disfigure, or disable.  The drawing of this inference is not required.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–53–1.  BURGLARY - SPECIFIED OFFENSES (ARTICLE 129)

NOTE 1:  Use this instruction only for burglary offenses involving the intent to commit the offenses punishable under Articles 118 - 120, 120b-121, 122, 125-128a, and 130.  Where the intent is to commit any other offense, use instruction 3a-53-2.  

a.  MAXIMUM PUNISHMENT:  DD, TF, 10 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, unlawfully break and enter the (building) (structure) of __________, to wit: ___________, with intent to commit an offense under the Uniform Code of Military Justice therein, to wit: ______________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused unlawfully broke and entered the building or structure of (state the person alleged), to wit:  (state the building/structure alleged); and


(2) That the breaking and entering were done with the intent to commit (state the offense alleged), an offense punishable under the Uniform Code of Military Justice.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “breaking” may be actual or constructive.  Merely entering through a hole left in the wall or roof, or through an open window or door, will not constitute a breaking.  But if a person moves any obstruction to entry of the house, without which movement the person could not have entered, the person has committed a “breaking.”  Opening a closed door or window or other similar fixture, opening wider a door or window already partly open but insufficient for the entry, or cutting out the glass of a window or the netting of a screen is a sufficient breaking.  The breaking of an inner door by one who has entered the house without breaking, or by a person lawfully within the house who has no authority to enter the particular room, is a sufficient breaking, but unless such a breaking is followed by an entry into the particular room with the requisite intent, burglary is not committed.  There is a constructive breaking when the entry is gained by a trick, such as concealing oneself in a box; under false pretense, such as impersonating a gas or telephone inspector; by intimidating the occupants through violence or threats into opening the door; through collusion with a confederate, an occupant of the house; or by descending a chimney, even if only a partial descent is made and no room is entered. 

An “entry” must be effected before the offense is complete, but the entry of any part of the body, even a finger, is sufficient.  Insertion into the house of any tool or other instrument is also a sufficient entry, unless the insertion is solely to facilitate the breaking or entry.

An entry is "unlawful" if it is made without the consent of any person authorized to consent to entry or without other lawful authority.

(A "building" includes a room, shop, store, office, or apartment in a building.)

("Structure" refers to only those structures which are in the nature of a building or dwelling.  Examples include: A stateroom, hold, or other compartment of a vessel; an inhabitable trailer; an enclosed truck or freight car; a tent; a houseboat.)

It is not necessary that the building or structure be in use at the time of entry.

NOTE 2:  In the case of semi-private structures, e.g., barracks or tents, the following instruction should be added to the definition of “unlawful” (above).  It is based on United States v. Davis, 56 MJ 299 (CAAF 2002) citing United States v. Williams, 15 CMR 241 (CMA 1954).

Whether the accused’s entry was “unlawful” is a fact for you to decide based on all of the evidence in this case.  In determining whether the entry was unlawful you should consider all the relevant facts and circumstances, including, but not limited to:  (the nature and function of the building involved) (the character, status, and duties of the accused) (the conditions of the entry, including time, method, and the accused’s ostensible purpose, if any) (the presence or absence of a directive seeking to limit or regulate free ingress) (the presence or absence of an explicit invitation to the accused) (the invitational authority of any purported host) (the presence or absence of a prior course of dealing, if any, by the accused with the structure or its inmates, and its nature); (and) (whether the accused intended to commit a criminal offense inside the building). 
NOTE 3:  Elements of the offense intended.  The following instruction, listing the elements and necessary definitions of the offense intended, must be given.  If murder was the intended offense, the military judge must instruct as to the elements of murder committed with the intent to kill.

Proof that the accused actually committed or even attempted the offense of (state the offense allegedly intended) is not required, but you must be convinced beyond a reasonable doubt that the accused intended each element of that offense at the time of the unlawful breaking and entering.  These elements are:  (list here the elements of the allegedly intended offense).

NOTE 4:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.  Instruction 6-5, Partial Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea, and Instruction 5-12, Voluntary Intoxication, as bearing on the issues of the specific intent to commit the allegedly intended offense, may be applicable.

3a–53–2.  BURGLARY - ALL OTHERS (ARTICLE 129)

NOTE 1:  Use this instruction for burglary offenses not involving the intent to commit the offenses punishable under Articles 118 - 120, 120b-121, 122, 125-128a, and 130.  Where the intent is to commit any of those offenses, use instruction 3a-53-1.
a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data), did, (at/on board—location), on or about __________, unlawfully break and enter the (building) (structure) of ________, to wit:  ________, with intent to commit an offense under the Uniform Code of Military Justice therein, to wit:  __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused unlawfully broke and entered the building or structure of (state the person alleged), to wit:  (state the building/structure alleged); and


(2) That the breaking and entering were done with the intent to commit (state the offense alleged), an offense punishable under the Uniform Code of Military Justice.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “breaking” may be actual or constructive.  Merely entering through a hole left in the wall or roof, or through an open window or door, will not constitute a breaking.  But if a person moves any obstruction to entry of the house, without which movement the person could not have entered, the person has committed a “breaking.”  Opening a closed door or window or other similar fixture, opening wider a door or window already partly open but insufficient for the entry, or cutting out the glass of a window or the netting of a screen is a sufficient breaking.  The breaking of an inner door by one who has entered the house without breaking, or by a person lawfully within the house who has no authority to enter the particular room, is a sufficient breaking, but unless such a breaking is followed by an entry into the particular room with the requisite intent, burglary is not committed.  There is a constructive breaking when the entry is gained by a trick, such as concealing oneself in a box; under false pretense, such as impersonating a gas or telephone inspector; by intimidating the occupants through violence or threats into opening the door; through collusion with a confederate, an occupant of the house; or by descending a chimney, even if only a partial descent is made and no room is entered. 

An entry must be effected before the offense is complete, but the entry of any part of the body, even a finger, is sufficient.  Insertion into the house of any tool or other instrument is also a sufficient entry, unless the insertion is solely to facilitate the breaking or entry.
An entry is "unlawful" if it is made without the consent of any person authorized to consent to entry or without other lawful authority.

(A "building" includes a room, shop, store, office, or apartment in a building.)

("Structure" refers to only those structures which are in the nature of a building or dwelling.  Examples include: A stateroom, hold, or other compartment of a vessel; an inhabitable trailer; an enclosed truck or freight car; a tent; a houseboat.)

It is not necessary that the building or structure be in use at the time of entry.

NOTE 2:  In the case of semi-private structures, e.g., barracks or tents, the following instruction should be added to the definition of “unlawful” (above).  It is based on United States v. Davis, 56 MJ 299 (CAAF 2002) citing United States v. Williams, 15 CMR 241 (CMA 1954).

Whether the accused’s entry was “unlawful” is a fact for you to decide based on all of the evidence in this case.  In determining whether the entry was unlawful you should consider all the relevant facts and circumstances, including, but not limited to:  (the nature and function of the building involved) (the character, status, and duties of the accused) (the conditions of the entry, including time, method, and the accused’s ostensible purpose, if any) (the presence or absence of a directive seeking to limit or regulate free ingress) (the presence or absence of an explicit invitation to the accused) (the invitational authority of any purported host) (the presence or absence of a prior course of dealing, if any, by the accused with the structure or its inmates, and its nature); (and) (whether the accused intended to commit a criminal offense inside the building). 

NOTE 3:  Elements of the offense intended.  The following instruction, listing the elements and necessary definitions of the offense intended, must be given.
Proof that the accused actually committed or even attempted to commit the offense of (state the offense allegedly intended) is not required.  However, you must be convinced beyond a reasonable doubt that the accused intended each element of that offense at the time of the unlawful entry.  These elements are:  (list the elements of the offense allegedly intended). 

NOTE 4:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.  Instruction 6-5, Partial Mental Responsibility, Instruction 5-1 7, Evidence Negating Mens Rea, and Instruction 5-12, Voluntary Intoxication, as bearing on the issue of specific intent to commit the alleged offense, may be applicable.

3a–53-3.  UNLAWFUL ENTRY (ARTICLE 129)

a.  MAXIMUM PUNISHMENT:  BCD, TF, 6 months, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, unlawfully enter the (real property) (personal property) (a structure usually used for habitation or storage) of __________, to wit:  _______________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused entered the [real property of (state the person alleged)] [personal property of (state the person alleged), amounting to a structure usually used for habitation or storage], to wit:  (state the property alleged); and


(2) That the entry was unlawful.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An entry must be effected before the offense is complete, but the entry of any part of the body, even a finger, is sufficient.  Insertion into the property of a tool or other instrument is also a sufficient entry, unless the insertion is solely to facilitate the entry.
An entry is "unlawful" if it is made without the consent of any person authorized to consent to entry or without other lawful authority.

It is not necessary that the property be in use at the time of entry.
(“Personal property amounting to a structure usually used for habitation or storage” usually includes vehicles expressly used for habitation, such as mobile homes and recreational vehicles.  It would usually not include an aircraft, automobile, tracked vehicle, or a person’s locker, even though used for storage purposes.  Whether the property alleged amounts to “personal property amounting to a structure usually used for habitation or storage” is a question of fact for you to decide.)
3a–54–1.  STALKING (ARTICLE 130)

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), (on or about __________) (from about __________ to about __________), engage in a course of conduct directed at __________, that would cause a reasonable person to fear (death) (bodily harm, to wit: __________), to (himself) (herself) (a member of (his) (her) immediate family) ((his) (her) intimate partner); that the accused knew or should have known that the course of conduct would place __________ in reasonable fear of (death) (bodily harm, to wit: __________) to (himself) (herself) (a member of (his) (her) immediate family) ((his) (her) intimate partner); and that the accused’s conduct placed _________ in reasonable fear of (death) (bodily harm, to wit: __________) to (himself) (herself) (a member of (his) (her) immediate family) ((his) (her) intimate partner).  
c.  ELEMENTS:


(1) That (state the time and place alleged), the accused wrongfully engaged in a course of conduct directed at (state the name of alleged victim), that is:  (state the conduct alleged), that would cause a reasonable person to fear death or bodily harm (,including sexual assault,) to himself/herself, to a member of his/her immediate family, or to his/her intimate partner;


(2) That the accused knew, or should have known, that (state the name of alleged victim) would be placed in such fear; and


(3) That the accused’s conduct induced a reasonable fear in (state the name of alleged victim) of death or bodily harm (,including sexual assault,) to himself/herself, a member of his/her immediate family, or his/her intimate partner.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

"Conduct" means conduct of any kind, including use of surveillance, the mails, an interactive computer service, an electronic communications service, or an electronic communication system. 
“Course of Conduct” means a repeated maintenance of visual or physical proximity to a specific person; a repeated conveyance of verbal threats, written threats, or threats implied by conduct, or a combination of such threats, directed at or towards a specific person; or a pattern of conduct composed of repeated acts evidencing a continuity of purpose. 
(“Threat” means a communication, by words or conduct, of a present determination or intent to cause bodily harm to a specific person, an immediate family member of that person, or intimate partner of that person, presently or in the future.  The threat may be made directly to or in the presence of the person it is directed at or towards, or the threat may be conveyed to such person in some manner.)
“Repeated” means on two or more occasions. 

(“Immediate family” means a person’s spouse, parent, brother, sister, child, or other person to whom he or she stands in loco parentis; or any other person living in his or her household and related to him or her by blood or marriage.) 

(“Intimate partner” means a former spouse of the specific person, a person who shares a child in common with the specific person, or a person who cohabits with or has cohabited as a spouse with the specific person; or a person who has been in a social relationship of a romantic or intimate nature with the specific person, as determined by the length of the relationship, the type of relationship, and the frequency of interaction between the persons involved in the relationship.) 

"Bodily harm" means any offensive touching of another, however slight (, including sexual assault).

“Wrongful” means without legal justification or authorization.
Proof that the accused actually intended to cause bodily harm is not required. 

NOTE:  Other instructions.  The following modified Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable to advise the members concerning the required knowledge.

I have instructed you that you must be satisfied beyond a reasonable doubt that the accused knew, or should have known, that (state the name of alleged victim) would be placed in reasonable fear of death or bodily harm to (himself/herself) (a member of his/her immediate family) (his/her intimate partner).  This element may be proved by circumstantial evidence.

The accused had the required knowledge if (he) (she) actually knew that (state the name of alleged victim) would be placed in fear of death or bodily harm to (himself/herself) (a member of his/her immediate family) (his/her intimate partner) by the accused’s acts.  To prove “should have known,” the government must establish that the circumstances were such as would have caused a reasonable person in the same or similar circumstances to know that (state the name of alleged victim) would be placed in fear of death or bodily harm to (himself/herself) (a member of his/her immediate family) (his/her intimate partner) by the accused’s acts.

In deciding this issue you must consider all relevant facts and circumstances.

