
3a–45–1.  LARCENY (ARTICLE 121)

a.  MAXIMUM PUNISHMENT:

(1) Any property—$1,000 or less:  BCD, TF, 1 year, E-1.

(2) Military property—more than $1,000, or of any military motor vehicle, aircraft, vessel, firearm, or explosive:  DD, TF, 10 years, E-1.

(3) Other than military property—more than $1,000, or any motor vehicle, aircraft, vessel, firearm, or explosive:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, steal __________, (military property), of a value of (about) $__________, the property of __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused wrongfully (took) (obtained) (withheld) certain property, that is, (state the property allegedly taken), from the possession of (state the name of the owner or other person alleged);


(2) That the property belonged to (state the name of the owner or other person alleged);


(3) That the property was of a value of __________ (or of some value); (and)


(4) That the (taking) (obtaining) (withholding) by the accused was with the intent (permanently to (deprive) (defraud) (state the name of the owner or other person alleged) of the use and benefit of the property) (or) (permanently to appropriate the property for the accused’s own use or the use of someone other than the owner); [and]

NOTE 1:  Military and other property subject to enhanced punishment provisions when alleged.  Add the following element and give the appropriate definitions:

[(5)] That the property was [(a) military (property) (motor vehicle) (aircraft) (vessel) (firearm) (explosive)] [(a) (an) (motor vehicle) (aircraft) (vessel) (firearm) (explosive)].

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Possession” means care, custody, management, or control. 

“Owner” refers to any person (or entity) who, at the time of the (taking) (obtaining) (withholding), had a superior right to possession of the property than the accused did, in the light of all conflicting interests. 

Property “belongs” to a person or entity having (title to the property) (a greater right to possession of the property than the accused) (or) (possession of the property). 

(“Took” means any actual or constructive moving, carrying, leading, riding, or driving away of another’s personal property.)

(“Withheld” means a failure to return, account for, or deliver property to its owner when a return, accounting, or delivery is due, even if the owner has made no demand for the property.  Withheld can also mean devoting property to a use not authorized by its owner.)

NOTE 2:  Wrongfulness of the taking, withholding, or obtaining.  When an issue of wrongfulness is raised by the evidence, an instruction tailored substantially as follows should be given:

(A (taking) (or) (withholding) is wrongful only if done without the consent of the owner and with a criminal state of mind.)

(An obtaining is wrongful only when it is accomplished by false pretenses with a criminal state of mind.)

(A criminal “false pretense” is any misrepresentation of fact by a person who knows it to be untrue, which is intended to deceive, which does in fact deceive, and which is the means by which value is obtained from another without compensation.  The false pretense may be made by means of any act, word, symbol, or token and may relate to a past or existing fact.  The misrepresentation must be an effective and intentional factor in causing the owner to part with the property.  The misrepresentation does not, however, have to be the only cause of the obtaining.) 

(In determining whether the (taking) (or) (withholding) (or) (obtaining) was wrongful, you should consider all the facts and circumstances presented by the evidence.)  (Consider evidence that the (taking) (or) (withholding) (or) (obtaining) may have been (from a person with a greater right to possession) (without lawful authorization) (without the authority of apparently lawful orders) (__________)). 

(On the other hand, consider evidence that the (taking) (or) (withholding) (or) (obtaining) may have been (negligent) (under a mistaken belief of right) (with lawful authority) (authorized by apparently lawful superior orders) (from a person with a lesser right to possession than the accused) (from a person with whom the accused enjoyed an equal right to possession) (for the purpose of returning the property to the owner) (__________)).

NOTE 3:  Non-larcenous or “innocent” motive.  If there is evidence that the accused took property as a joke or trick, to “teach another a lesson,” or for a similar reason, the following instruction may be appropriate.  See United States v. Kastner, 17 MJ 11 (CMA 1983) (overruling the “innocent purpose defense” of United States v. Roark, 31 CMR 64 (CMA 1961)), and United States v. Johnson, 17 MJ 140 (CMA 1984).  This evidence will ordinarily raise the lesser included offense of wrongful appropriation:

Evidence has been presented that the accused may have (taken) (or) (obtained) (or) (withheld) the (state the property allegedly taken) as a (joke) (trick) (to teach another a lesson) (to test security) (__________).  The accused’s reason for (taking) (or) (withholding) (or) (obtaining) the property is neither an element of larceny nor is it a defense.  However, it is evidence that may be considered in determining whether the accused, at the time of the (taking) (or) (obtaining) (or) (withholding) had the intent permanently to: 

a.  (deprive) (defraud) (state the name of the owner or other person alleged) of the use and benefit of the property; or 

b.  appropriate the property to (his/her) own use or the use of any other person other than the owner. 

The burden is upon the prosecution to establish the guilt of the accused.  Unless you are satisfied beyond a reasonable doubt that the accused had the intent permanently to ((deprive) (defraud) (state the name of the owner or other person alleged) of the use and benefit of the property) (or) (appropriate the property to (his/her) own use or the use of any person other than the owner), the accused may not be found guilty of larceny.

NOTE 4:  Possession of recently stolen property.  If the accused may have been found in possession of recently stolen property, an instruction tailored substantially as follows is appropriate:

If the facts establish that the property was wrongfully (taken) (or) (obtained) (or) (withheld) from the possession of (state the name of the owner or other person alleged) and that shortly thereafter it was discovered in the knowing, conscious, and unexplained possession of the accused, you may infer that the accused (took) (or) (obtained) (or) (withheld) the property.  The drawing of this inference is not required. 

It is not required that the property actually be in the hands of or on the person of the accused, and possession may be established by the fact that the property is found in a place which the accused controls.  Two or more persons may be in possession of the same property at the same time.  One person may have actual possession of property for that person and others.  But mere presence in the vicinity of the property or mere knowledge of its location does not constitute possession. 

“Shortly thereafter” is a relative term and has no fixed meaning. Whether property may be considered as discovered shortly thereafter it has been taken depends upon the nature of the property and all the facts and circumstances shown by the evidence in the case.  The longer the period of time since the (taking) (or) (obtaining) (or) (withholding), the more doubtful becomes the inference which may reasonably be drawn from unexplained possession. 

In considering whether the possession of the property has been explained, you are reminded that in the exercise of Constitutional and statutory rights, an accused need not take the stand and testify. Possession may be explained by facts, circumstances, and evidence independent of the testimony of the accused.

NOTE 5:  Lost, mislaid, or abandoned property.  If the evidence raises the possibility that before it was taken the property was abandoned, lost, or mislaid, the instruction that follows is appropriate.  In addition, Instruction 5-11, Mistake of Fact, may apply to the issue of intent to deprive or to the issue of the wrongfulness of the taking:

The evidence has raised the issue of whether the property was abandoned, lost, or mislaid.  In deciding this issue you should consider, along with all the other evidence that you have before you, the place where and the conditions under which the property was found (as well as how the property was marked).

“Abandoned property” is property which the owner has thrown away, relinquishing all right and title to and possession of the property with no intention to reclaim it.  One who finds, takes, and keeps abandoned property becomes the new owner and does not commit larceny. 

“Lost property” is property which the owner has involuntarily parted with due to carelessness, negligence, or other involuntary reason.  In such cases, the owner has no intent to give up ownership.  The circumstances and conditions under which the property was found may support the inference that it was left unintentionally but you are not required to draw this inference.  One who finds lost property is not guilty of larceny unless (he) (she) takes possession of the property with both the intent permanently to (deprive) (defraud) the owner of its use and benefit or permanently to appropriate the property to (his) (her) own use, or the use of someone other than the owner, and has a clue as to the identity of the owner.

A clue as to identity of the owner may be provided by the character, location, or marking of the property, or by other circumstances.  The clue must provide a reasonably immediate means of knowing or ascertaining the owner of the property.

“Mislaid property” is property which the owner voluntarily and intentionally leaves or puts in a certain place for a temporary purpose and then forgets where it was left or inadvertently leaves it behind.  A person who finds mislaid property has no right to take possession of it, other than for the purpose of accomplishing its return to the owner.

Such a person is guilty of larceny if the property is wrongfully taken with the same intent permanently to deprive, defraud, or appropriate the property as I discussed earlier with lost property even though there is no clue as to the identity of the owner.

The burden is on the government to prove each and every element of larceny beyond a reasonable doubt.  The accused cannot be convicted unless you are convinced beyond a reasonable doubt that the property was not abandoned.  In addition, if you are convinced beyond a reasonable doubt that the property was “mislaid,” the accused may be convicted only if you are convinced beyond a reasonable doubt of all the elements of larceny.  If you are convinced beyond a reasonable doubt that the property was not abandoned but are not convinced beyond a reasonable doubt that the property was “mislaid,” you should consider the property to be “lost.”  In this circumstance, the accused cannot be convicted unless you are convinced beyond a reasonable doubt that, at the time of the taking, along with the other elements of larceny, the accused had a clue as to the identity of the owner.

NOTE 6:  Bailment and withholding by conversion—other than pay and allowances erroneously paid.  The following instruction may be appropriate where there is evidence that the accused misused property given to him or her in a bailment arrangement.  See United States v. Hale, 28 MJ 310 (CMA 1989) and United States v. Jones, 35 MJ 143 (CMA 1992):

You may find that a wrongful withholding occurred if you find beyond a reasonable doubt that the owner loaned, rented, or otherwise entrusted property to the accused for a certain period of use, the accused later retained the property beyond the period contemplated without consent or authority from the owner, and had the intent permanently to (deprive) (defraud) the owner of its use and benefit.

NOTE 7:  Withholding of pay and/or allowances.  When the accused has erroneously received either pay and/or allowances, an instruction tailored substantially as below may be given.  This instruction is based upon United States v. Helms, 47 MJ 1 (CAAF 1997).  Helms clarified a previously unsettled area by making clear that knowing receipt, without any action on the part of the service member, when coupled with an intent permanently to deprive, is sufficient to prove larceny.  Thus, there is neither a requirement for an affirmative action on the part of the service member which causes the payment (as was previously indicated in United States v. Antonelli, 43 MJ 183 (CAAF 1995)), nor a requirement for the service member to fail to account for the payment when called upon to do so (as was previously indicated in United States v. Thomas, 36 MJ 617 (ACMR 1992)).  The question is one of proof:  (1) did the service member realize he/she was receiving the payment; and  (2) did the service member form the intent to steal?  An affirmative action (Antonelli) or failure to account (Thomas) is still relevant as evidence of knowledge of the payment(s) and/or intent to steal, along with other examples listed in the paragraph below.

The mere failure to inform authorities of an overpayment of (an allowance) (pay) (pay and allowances) does not of itself constitute a wrongful withholding of that property.

In order to find that the accused wrongfully withheld (an allowance) (pay) (pay and allowances), you must find beyond a reasonable doubt that:

(1) The accused knew that (he) (she) was erroneously receiving (an allowance) (pay) (pay and allowances); and

(2) The accused, either at the time of receipt of the (allowance) (pay) (pay and allowances), or at any time thereafter, formed an intent (permanently to (deprive) (defraud) the government of the use and benefit of the money) (or) (permanently to appropriate the money to the accused’s own use or the use of someone other than the government).

In deciding whether the accused knew (he) (she) was erroneously receiving (pay) (an allowance) (pay and allowances) and whether the accused formed the requisite intent, you must consider all the facts and circumstances, including but not limited to (the accused’s intelligence) (the length of time the accused has been in the military) (any affirmative action by the accused which caused the overpayment) (the length of time the accused received the overpayment) (any failure by the accused to account for the funds when called upon to do so) (the amount of the erroneous payment when compared to the accused’s total pay) (any statement(s) made by the accused) (any actions taken by the accused to (conceal) (correct) the erroneous payment) (any representations made to the accused concerning the erroneous payment by persons in a position of authority to make such representations) (__________).

NOTE 8:  Custodian of a fund.  When the accused was the custodian of a fund and may have failed to produce property on request or to render an accounting, an instruction tailored substantially as follows may be given:

The mere (failure on the part of the custodian to account for or deliver the property when, in the ordinary course of affairs, an accounting is due) (refusal on the part of the custodian to deliver the property when delivery is due or upon timely request by proper authority) does not of itself constitute a larceny of that property.  However, (failure on the part of the custodian to account for or deliver the property when, in the ordinary course of affairs, an accounting is due) (a refusal on the part of the custodian to deliver the property when delivery is due or upon timely request by proper authority) will permit an inference that the custodian has wrongfully withheld the property.  The drawing of this inference is not required.  Whether it should be drawn at all and the weight to be given to it, if it is drawn, are matters for your exclusive determination.  In making this determination you should consider the circumstances surrounding any (refusal) (failure) to (account for) (deliver) the property.  In making your decision, you should also apply your common sense and general knowledge of human nature and the ordinary affairs of life.

NOTE 9:  Military property.  For a definition of military property, See United States v. Schelin, 15 MJ 218 (CMA 1983), and United States v. Simonds, 20 MJ 279 (CMA 1985).  See also NOTE 10 below when money is alleged as military property.  When military property is alleged, the following instruction should be given:

“Military property” is real or personal property owned, held, or used by one of the armed forces of the United States which either has a uniquely military nature or is used by an armed force in furtherance of its mission.

NOTE 10: “Money” as military property.  In United States v. Hemingway, 36 MJ 349 (CMA 1993), the court held that appropriated funds belonging to the Army—even if only being “held” by the Army for immediate disbursement to an individual service member for duty travel—are military property.  Hemingway did not mention any of the service court cases that previously addressed the issue, such as United States v. Dailey, 34 MJ 1039 (NMCMR 1992) (“money” paid as BAQ was considered to be “military property” because it was appropriated by Congress and used to provide an integral morale and welfare function); United States v. Newsome, 35 MJ 749 (NMCMR 1992) (treasury checks are military property); United States v. Field, 36 MJ 697 (AFCMR 1992) (appropriated funds for PCS and TDY travel are military property); or  United States v. Thomas, 31 MJ 794 (AFCMR 1990) (“money” paid as TLA  (temporary lodging allowance) and VHA was not “military property” because ordinarily it is the property purchased with appropriations, and not “money,” which has a unique military nature or is put to a function meriting special status).

NOTE 11:  Motor vehicle, aircraft, vessel, explosive, and firearm defined.  If the property is alleged to be a motor vehicle, aircraft, vessel, explosive, or firearm, the following definitions will usually be sufficient.  In a complex case, the military judge should consult the rules and statutes cited below:

Vehicle:  1 USC section 4

Motor Vehicle:  18 USC section 31 and 18 USC section 2311

Aircraft:  18 USC section 31 and 18 USC section 2311

Vessel:  1 USC section 3

Explosive:  RCM 103(11), 18 USC section 844(j), and 18 USC section 232(5)

Firearm:  RCM 103(12) and 18 USC section 232(4)

(“Motor vehicle” includes every description of carriage or other contrivance propelled or drawn by mechanical power and used, or capable of being used, as a means of transportation on land.) 

(“Aircraft” means any contrivance invented, used or designed to navigate, fly, or travel in the air.) 

(“Vessel” includes every description of water craft or other artificial contrivance used, or capable of being used, as a means of transportation on water.) 

(“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive.) 

(“Explosive” means gunpowders, powders used for blasting, all forms of high explosives, blasting materials, fuses (other than electrical circuit breakers), detonators, and other detonating agents, smokeless powders, any explosive bomb, grenade, missile, or similar device, and any incendiary bomb or grenade, fire bomb, or similar device.  "Explosive" includes ammunition.)

NOTE 12:  Other definitions of explosive.  The above definition of explosive (except the last sentence regarding ammunition, which is derived from U.S. v. Murphy, 74 MJ 302 (2015)) is taken from RCM 103(11).  The Manual definition also includes any other compound, mixture, or device within the meaning of 18 USC section 232(5) or 18 USC section 844(j).  Title 18 USC section 232(5) includes the following definitions of explosive not included above:  dynamite or other devices which (a) consist of or include a breakable container including a flammable liquid or compound, and a wick composed of any material which, when ignited, is capable of igniting such flammable liquid or compound, and (b) can be carried or thrown by one individual acting alone.  18 USC section 844(j) also includes the following:  any chemical compounds, mechanical mixture, or device that contains any oxidizing and combustible units, or other ingredients, in such proportions, quantities, or packing that ignition by fire, by friction, by concussion, by percussion, or by detonation of the compound, mixture, or device or any part thereof may cause an explosion. 

NOTE 13:  Military or specified property, variance.  If the property is alleged to be military property and/or a motor vehicle, aircraft, vessel, firearm, or explosive, and an issue as to its nature is raised by the evidence, the following instruction should be given:

The government has charged that the property allegedly stolen was “((military property)) ((a military) (a) (an) (motor vehicle) (aircraft) (vessel) (firearm) (explosive)).”  To convict the accused as charged, you must be convinced beyond a reasonable doubt of all the elements, including that the property is of the nature as alleged.  If you are convinced of all the elements beyond a reasonable doubt except the element that the property was of the nature as alleged, you may still convict the accused of larceny.  In this event you must make appropriate findings by excepting the words”((military property)) ((a military) (a) (an) (motor vehicle) (aircraft) (vessel) (firearm) (explosive)).”

NOTE 14:  Value alleged as $1000.00 or less and property in evidence.  Under these circumstances, the following instruction may be given:

When property is alleged to have a value of $1000.00 or less, the prosecution is required to prove only that the property has some value. When, as here (you have evidence of the nature of the property) (the property has been admitted in evidence as an exhibit and can be examined by the members), you may infer that it has some value.  The drawing of this inference is not required.

NOTE 15:  Value alleged in excess of $1000.00.  If value in excess of $1000.00 is alleged, Instruction 7-16, Value, Damage, or Amount, may be appropriate.

NOTE 16:  Larceny of a completed check, money order or similar instrument.  The following instruction may be appropriate:

When the subject of the larceny is a completed check, money order, or similar instrument, the value is the face amount for which it is written (in the absence of evidence to the contrary raising a reasonable doubt as to that value).

NOTE 17:  Asportation.  The asportation (the taking or carrying away) continues, and thus the crime of larceny continues, as long as there is any movement of the property with the requisite intent, even if not off the premises.  As long as the perpetrator is dissatisfied with the location of the property, a relatively short interruption of the movement of the property does not end the asportation.  See United States v. Escobar, 7 MJ 197 (CMA 1979). 

NOTE 18:  Receiver of stolen property or accessory after the fact.  Larceny by “withholding” cannot be premised on evidence of receiving stolen property or being an accessory after the fact.  See United States v. Jones, 33 CMR 167 (CMA 1963). 

NOTE 19:  Taking and stealing of mail.  See Article 109a, Part IV, MCM and Instructions 3a-33a-1, Mail—Taking,  3a-33a-2, Mail—Opening, Secreting, or Destroying, and 3a-33a-3, Mail--Stealing. 

NOTE 20:  Tangible property subject of larceny.  Money, personal property or article of value, as those terms are used in Article 121, UCMJ, include only tangible items having corporeal existence and do not include services or other intangibles, such as taxicab and telephone services, or use and occupancy of government quarters, or a debt.  See United States v. Roane, 43 MJ 93 (CMA 1995), United States v. Abeyta, 12 MJ 507 (ACMR 1981) and United States v. Mervine, 26 MJ 482 (CMA 1988).  (Theft of intangibles may be charged under Article 121b as obtaining services under false pretenses.) 

NOTE 21:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), normally applies.  Instruction 7-16, Variance - Value, Damage, or Amount, may apply.  Instruction 7-15, Variance, may apply. 

NOTE 22:  Wrongful appropriation as a lesser included offense.  When wrongful appropriation is raised as a lesser included offense, give the following: 

The offense of wrongful appropriation is a lesser included offense of the offense of larceny as set forth in (The) Specification (__) of (The) (Additional) Charge (__).  If you find the accused not guilty of larceny, you should then consider the lesser included offense of wrongful appropriation, also in violation of Article 121.  In order to find the accused guilty of this lesser offense, you must be satisfied by legal and competent evidence beyond a reasonable doubt of the following elements:

(1) That (state the time and place alleged), the accused wrongfully (took) (obtained) (withheld) certain property, that is, (state the property allegedly taken), from the possession of (state the name of the owner or other person alleged);

(2) That the property belonged to (state the name of the owner or other person alleged);

(3) That the property was of a value of __________ (or of some value); (and)

(4) That the (taking) (obtaining) (withholding) by the accused was with the intent (temporarily to (deprive) (defraud) (state the name of the owner or other person alleged) of the use and benefit of the property) (or) (temporarily to appropriate the property for the accused’s own use or the use of someone other than the owner.) [and]

[(5)] That the property was (a) (an) (motor vehicle) (aircraft) (vessel) (firearm) (explosive) (military property of a value more than $1000).

The offense of larceny differs from the offense of wrongful appropriation in that the offense of larceny requires as an essential element that you be satisfied beyond a reasonable doubt that at the time of the (taking) (withholding) (obtaining), the accused had the intent permanently to deprive the owner of the use and benefit of the property or had the intent permanently to appropriate the property to (his) (her) own use or the use of anyone other than the lawful owner.  The lesser included offense of wrongful appropriation does not include that element but does require as an essential element that you be satisfied beyond reasonable doubt that at the time of the (taking) (withholding) (obtaining) the accused had the intent temporarily to deprive the owner of the use and benefit of the property or had the intent temporarily to appropriate the property for (his) (her) own use or the use of anyone other than the lawful owner.

NOTE 23:  Other instructions distinguishing larceny from wrongful appropriation.  The following instructions may be appropriate:

The (taking) (withholding) (obtaining) as a (joke) (trick) (to teach another a lesson) (to test security) (__________) is not a defense to wrongful appropriation.

e.  REFERENCES:  Abandoned, lost, mislaid property:  United States v. Wiederkehr, 33 MJ 539 (AFCMR 1991); Pay and allowances:  United States v. Helms, 47 MJ 1 (CAAF 1997).

3a–45–2.  WRONGFUL APPROPRIATION (ARTICLE 121)

NOTE 1:  Applicability of this instruction.  Use this instruction when wrongful appropriation is the charged offense.  When instructing upon wrongful appropriation as a lesser included offense of larceny, use Instruction 3a-45-1.

a.  MAXIMUM PUNISHMENT:

(1) $1,000 or less:  2/3 x 3 months, 3 months, E-1.

(2) More than $1,000:  BCD, TF, 1 year, E-1.

(3) Of motor vehicle, aircraft, vessel, firearm, explosive or military property of a value of more than $1,000:  DD, TF, 2 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully appropriate __________, of a value of (about) $__________, the property of __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused wrongfully (took) (obtained) (withheld) certain property, that is, (state the property allegedly taken), from the possession of (state the name of the owner or other person alleged);


(2) That the property belonged to (state the name of the owner or other person alleged);


(3) That the property was of a value of __________ (or of some value); (and)


(4) That the (taking) (obtaining) (withholding) by the accused was with the intent (temporarily to (deprive) (defraud) (state the name of the owner or other person alleged) of the use and benefit of the property) (or) (temporarily to appropriate the property to the accused’s own use or the use of someone other than the owner).  [and]

NOTE 2:  Property subject to enhanced punishment provisions when alleged.  Add the following element and give the appropriate definitions:


[(5)] That the property was (a) (an) (motor vehicle) (aircraft) (vessel) (firearm) (explosive) (military property of a value of more than $1000.00).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Possession” means care, custody, management, or control.  

“Owner” refers to any person (or entity) who, at the time of the (taking) (obtaining) (withholding) had a superior right to possession of the property than the accused did, in the light of all conflicting interests. 

Property “belongs” to a person or entity having (title to the property) (a greater right to possession of the property than the accused) (or) (possession of the property).

(“Took” means any actual or constructive moving, carrying, leading, riding, or driving away of another’s personal property.)
(“Withheld” means a failure to return, account for, or deliver property to its owner when a return, accounting, or delivery is due, even if the owner has made no demand for the property.  Withheld can also mean devoting property to a use not authorized by its owner.)

NOTE 3:  Wrongfulness of the taking, withholding, or obtaining.  When an issue of wrongfulness is raised by the evidence, an instruction tailored substantially as follows should be given:

(A (taking) (or) (withholding) is wrongful only if done without the consent of the owner and with a criminal state of mind.) 

(An obtaining is wrongful only when it is accomplished by false pretenses with a criminal state of mind.)

(A criminal “false pretense” is any misrepresentation of fact by a person who knows it to be untrue, which is intended to deceive, which does in fact deceive, and which is the means by which value is obtained from another without compensation.  The false pretense may be made by means of any act, word, symbol, or token and may relate to a past or existing fact.  The misrepresentation must be an effective and intentional factor in causing the owner to part with the property.  The misrepresentation does not, however, have to be the only cause of the obtaining.)

(In determining whether the (taking) (or) (withholding) (or) (obtaining) was wrongful, you should consider all the facts and circumstances presented by the evidence.)

(Consider evidence that the (taking) (or) (withholding) (or) (obtaining) may have been (from a person with a greater right to possession) (without lawful authorization) (without the authority of apparently lawful orders) (__________).)

(On the other hand, consider evidence that the (taking) (or) (withholding) (or) (obtaining) may have been (negligent) (under a mistaken belief of right) (with lawful authority) (authorized by apparently lawful superior orders) (from a person with a lesser right to possession than the accused) (from a person with whom the accused enjoyed an equal right to possession) (for the purpose of returning the property to the owner) (__________).)

NOTE 4: “Innocent” motive.  An “innocent” motive to take the property, such as for a joke or trick, to “teach another a lesson,” or for a similar reason, is NOT a defense to wrongful appropriation.

NOTE 5:  Possession of recently taken property.  If the accused may have been found in possession of recently taken property, an instruction tailored substantially as follows is appropriate:

If the facts establish that the property was wrongfully (taken) (or) (obtained) (or) (withheld) from the possession of (state the name of the owner or other person alleged) and that shortly thereafter it was discovered in the knowing, conscious, and unexplained possession of the accused, you may infer that the accused (took) (or) (obtained) (or) (withheld) the property.  The drawing of this inference is not required.

It is not required that the property actually be in the hands of or on the person of the accused, and possession may be established by the fact that the property is found in a place which the accused controls.  Two or more persons may be in possession of the same property at the same time.  One person may have actual possession of property for that person and others.  But mere presence in the vicinity of the property or mere knowledge of its location does not constitute possession.

“Shortly thereafter” is a relative term and has no fixed meaning.  Whether property may be considered as discovered shortly thereafter it has been taken depends upon the nature of the property and all the facts and circumstances shown by the evidence in the case.  The longer the period of time since the (taking) (or) (obtaining) (or) (withholding), the more doubtful becomes the inference which may reasonably be drawn from unexplained possession.

In considering whether the possession of the property has been explained, remember that in the exercise of Constitutional and statutory rights, an accused need not take the stand and testify.  Possession may be explained by facts, circumstances and evidence independent of the testimony of the accused.

NOTE 6:  Lost, mislaid, or abandoned property.  If the evidence raises the possibility that before it was taken, the property was abandoned, lost, or mislaid, the instruction that follows is appropriate.  In addition, Instruction 5-11, Mistake of Fact, may apply to the issue of intent to deprive or to the issue of the wrongfulness of the taking.

The evidence has raised the issue of whether the property was abandoned, lost, or mislaid.  In deciding this issue you should consider, along with all the other evidence that you have before you, the place where and the conditions under which the property was found (as well as how the property was marked).

“Abandoned property” is property which the owner has thrown away, relinquishing all right and title to and possession of the property with no intention to reclaim it.  One who finds, takes, and keeps abandoned property becomes the new owner and does not commit wrongful appropriation.

“Lost property” is property which the owner has involuntarily parted with due to carelessness, negligence, or other involuntary reason.  In such cases, the owner has no intent to give up ownership.  The circumstances and conditions under which the property was found may support the inference that it was left unintentionally but you are not required to draw this inference.  One who finds lost property is not guilty of wrongful appropriation unless (he) (she) takes possession of the property with both the intent temporarily to (deprive) (defraud) the owner of its use and benefit or temporarily to appropriate the property to (his) (her) own use, or the use of someone other than the owner, and has a clue as to the identity of the owner.

A clue as to identity of the owner may be provided by the character, location, or marking of the property, or by other circumstances.  The clue must provide a reasonably immediate means of knowing or ascertaining the owner of the property.

“Mislaid property” is property which the owner voluntarily and intentionally leaves or puts in a certain place for a temporary purpose and then forgets where it was left or inadvertently leaves it behind.  A person who finds mislaid property has no right to take possession of it, other than for the purpose of accomplishing its return to the owner.  Such a person is guilty of wrongful appropriation if the property is wrongfully taken with the same intent temporarily to deprive, defraud, or appropriate the property (as was discussed earlier with lost property) even though there is no clue as to the identity of the owner.

The burden is on the government to prove each and every element of wrongful appropriation beyond a reasonable doubt.  The accused cannot be convicted unless you are convinced beyond a reasonable doubt that the property was not abandoned.  In addition, if you are convinced beyond a reasonable doubt that the property was “mislaid,” the accused may be convicted only if you are convinced beyond a reasonable doubt of all the elements of wrongful appropriation.  If you are convinced beyond a reasonable doubt that the property was not abandoned but are not convinced beyond a reasonable doubt that the property was “mislaid,” you should consider the property to be “lost.”  In this circumstance, the accused cannot be convicted unless you are convinced beyond a reasonable doubt that, at the time of the taking, along with the other elements of wrongful appropriation, the accused had a clue as to identity of the owner.

NOTE 7:  Bailment and withholding by conversion — other than pay and allowances erroneously paid.  The following instruction may be appropriate where there is evidence that the accused misused property given to him or her in a bailment arrangement.  See United States v. Hale, 28 MJ 310 (CMA 1989) and United States v. Jones, 35 MJ 143 (CMA 1992):

You may find that a wrongful withholding occurred if you find beyond a reasonable doubt that the owner loaned, rented, or otherwise entrusted property to the accused for a certain period of use, the accused later retained the property beyond the period contemplated without consent or authority from the owner, and had the intent temporarily to (deprive) (defraud) the owner of its use and benefit.

NOTE 8:  Withholding of pay and/or allowances.  When the accused has erroneously received either pay and/or allowances, an instruction tailored substantially as below may be given.  This instruction is based upon United States v. Helms, 47 MJ 1 (CAAF 1997).  Helms clarified a previously unsettled area by making clear that knowing receipt, without any action on the part or the service member, when coupled with an intent permanently to deprive, is sufficient to prove larceny.  Thus, there is neither a requirement for an affirmative action on the part of the service member which causes the payment (as was previously indicated in United States v. Antonelli, 43 MJ 183 (CAAF 1995)), nor a requirement for the service member to fail to account for the payment when called upon to do so (as was previously indicated in United States v. Thomas, 36 MJ 617 (ACMR  1992)).  The question now is one of proof:  (1) did the service member realize (he) (she) was receiving the payment; and (2) did the service member form the intent to temporarily deprive?  An affirmative action (Antonelli) or failure to account (Thomas) is still relevant as evidence of knowledge of the payment(s) and/or intent to temporarily deprive, but is only an example of proof as listed with other examples in the paragraph below.

The mere failure to inform authorities of an overpayment of (an allowance) (pay) (pay and allowances) does not of itself constitute a wrongful withholding of that property.

To find that the accused wrongfully withheld (an allowance) (pay) (pay and allowances), you must find beyond a reasonable doubt that:

(1) The accused knew that (he) (she) was erroneously receiving (an allowance) (pay) (pay and allowances); and

(2) The accused, either at the time of receipt of the (allowance) (pay) (pay and allowances), or at any time thereafter, formed an intent (temporarily to (deprive) (defraud) the government of the use and benefit of the money) (or) (temporarily to appropriate the money to the accused’s own use or the use of someone other than the government).

In deciding whether the accused knew (he) (she) was erroneously receiving (pay) (an allowance) (pay and allowances) and whether the accused formed the requisite intent, you must consider all the facts and circumstances, including but not limited to (the accused’s intelligence) (the length of time the accused has been in the military) (any affirmative action by the accused which caused the overpayment) (the length of time the accused received the overpayment) (any failure by the accused to account for the funds when called upon to do so) (the amount of the erroneous payment when compared to the accused’s total pay) (any statement(s) made by the accused) (any actions taken by the accused to (conceal) (correct) the erroneous payment) (any representations made to the accused concerning the erroneous payment by persons in a position of authority to make such representations) (__________).

NOTE 9:  Custodian of a fund.  When the accused was the custodian of a fund and may have failed to produce property on request or to render an accounting, an instruction tailored substantially as follows may be given:

The mere (failure on the part of the custodian to account for or deliver the property when, in the ordinary course of affairs, an accounting is due) (refusal on the part of the custodian to deliver the property when delivery is due or upon timely request by proper authority) does not of itself constitute a wrongful appropriation of that property.  However, (failure on the part of the custodian to account for or deliver the property when, in the ordinary course of affairs, an accounting is due) (a refusal on the part of the custodian to deliver the property when delivery is due or upon timely request by proper authority) will permit an inference that the custodian has wrongfully withheld the property.  The drawing of this inference is not required.  Whether it should be drawn at all and the weight to be given to it, if it is drawn, are matters for your exclusive determination.  In making this determination you should consider the circumstances surrounding any (refusal) (failure) to (account for) (deliver) the property.  In making your decision, you should also apply your common sense and general knowledge of human nature and the ordinary affairs of life.

NOTE 10:  Motor vehicle, aircraft, vessel, explosive, and firearm defined.  If the property is alleged to be a motor vehicle, aircraft, vessel, explosive, or firearm, the following definitions will usually be sufficient.  In a complex case, the military judge should consult the rules and statutes cited below:

Vehicle:  1 USC section 4

Motor Vehicle:  18 USC section 31 and 18 USC section 2311

Aircraft:  18 USC section 31 and 18 USC section 2311

Vessel:  1 USC section 3

Explosive:  RCM 103(11), 18 USC section 844(j), and 18 USC section 232(5)

Firearm:  RCM 103(12) and 18 USC section 232(4)

(“Motor vehicle” includes every description of carriage or other contrivance propelled or drawn by mechanical power and used, or capable of being used, as a means of transportation on land.) 

(“Aircraft” means any contrivance invented, used, or designed for to navigate, fly, or travel in the air.)

(“Vessel” includes every description of watercraft or other artificial contrivance used, or capable of being used, as a means of transportation on water.)

(“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive.) 

(“Explosive” means gunpowders, powders used for blasting, all forms of high explosives, blasting materials, fuses (other than electrical circuit breakers), detonators, and other detonating agents, smokeless powders, any explosive bomb, grenade, missile, or similar device, and any incendiary bomb or grenade, fire bomb, or similar device.  "Explosive" includes ammunition.)

NOTE 11:  Other definitions of explosive.  The above definition of explosive (except the last sentence regarding ammunition, which is derived from U.S. v. Murphy, 74 MJ 302 (2015)) is taken from RCM 103(11).  The Manual definition also includes any other compound, mixture, or device within the meaning of 18 USC section 232(5) or 18 USC section 844(j).  Title 18 USC section 232(5) includes the following definitions of explosive not included above:  dynamite or other devices which (a) consist of or include a breakable container including a flammable liquid or compound, and a wick composed of any material which, when ignited, is capable of igniting such flammable liquid or compound, and (b) can be carried or thrown by one individual acting alone.  18 USC section 844(j) also includes the following:  any chemical compounds, mechanical mixture, or device that contains any oxidizing and combustible units, or other ingredients, in such proportions, quantities, or packing that ignition by fire, by friction, by concussion, by percussion, or by detonation of the compound, mixture, or device or any part thereof may cause an explosion.

NOTE 12:  Specified property, variance.  If the property is alleged to be a motor vehicle, aircraft, vessel, firearm, or explosive, and an issue as to its nature is raised by the evidence, the following instruction should be given:

The government has charged that the property allegedly taken was “(a) (an) (motor vehicle) (aircraft) (vessel) (firearm) (explosive).”  To convict the accused as charged, you must be convinced beyond a reasonable doubt of all the elements, including that the property is of the nature as alleged.  If you are convinced of all the elements beyond a reasonable doubt except the element that the property was of the nature as alleged, you may still convict the accused of wrongful appropriation.  In this event you must make appropriate findings by excepting the words “(a) (an) (motor vehicle) (aircraft) (vessel) (firearm) (explosive)).”

NOTE 13:  Value alleged as $1000.00 or less and property in evidence.  Under these circumstances, the following instruction may be given:

When property is alleged to have a value of $1000.00 or less, the prosecution is required to prove only that the property has some value.  When, as here (you have evidence of the nature of the property) (the property has been admitted in evidence as an exhibit and can be examined by the members), you may infer that it has some value.  The drawing of this inference is not required.

NOTE 14:  Value alleged in excess of $1000.  If value in excess of $500 is alleged, Instruction 7-16, Variance - Value, Damage, or Amount, may be appropriate.

NOTE 15:  Wrongful appropriation of a completed check, money order, or similar instrument. The following instruction may be appropriate:

When the subject of the wrongful appropriation is a completed check, money order, or similar instrument, the value is the face amount for which it is written (in the absence of evidence to the contrary raising a reasonable doubt as to that value).

NOTE 16:  Asportation.  The asportation (the taking or carrying away) continues, and thus the crime of wrongful appropriation continues, as long as there is any movement of the property with the requisite intent, even if not off the premises.  As long as the perpetrator is dissatisfied with the location of the property, a relatively short interruption of the movement of the property does not end the asportation.  See United States v. Escobar, 7 MJ 197 (CMA 1979).

NOTE 17:  Taking of mail.  See Article 109a, Part IV, MCM and Instruction 3a-33a-1, Mail—Taking.

NOTE 18:  Tangible property subject of wrongful appropriation.  Money, personal property, or article of value, as those terms are used in Article 121, UCMJ, include only tangible items having corporeal existence and do not include services or other intangibles, such as taxicab and telephone services, or use and occupancy of government quarters, or a debt. See United States v. Roane, 43 MJ 93 (CMA 1995), United States v. Abeyta, 12 MJ 507 (ACMR 1981) and United States v. Mervine, 26 MJ 482 (CMA 1988).  (Wrongful appropriation of intangibles may be charged under Article 121b as obtaining services under false pretenses).

NOTE 19:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), normally applies.  Instruction 7-16, Variance - Value, Damage, and Amount, may apply.  Instruction 7-15, Variance, may apply.

e.  REFERENCES:  Abandoned, lost, mislaid property:  United States v. Wederkehr, 33 MJ 539 (AFCMR 1991).  Pay and allowances:  United States v. Helms, 47 MJ 1 (CAAF 1997).

3a–45a–1.  FRAUDULENT USE OF CREDIT CARD, DEBIT CARD OR OTHER ACCESS DEVICE (ARTICLE 121a)

a.  MAXIMUM PUNISHMENT:

(1) $1,000 or less:  BCD, TF, 10 years, E-1.

(2) During any 1year period where aggregate value is more than $1,000:  DD, TF, 15 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, knowingly and with the intent to defraud, use a (debit card) (credit card) (access device, to wit:  _________) (that was stolen) (that was revoked, canceled, or otherwise invalid) (without the authorization of __________, a person whose authorization was required for such use), to obtain (money) (property) (services) (_____) (of a value of about $__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused knowingly used a [stolen (credit card) (debit card) (access device, to wit:  ________)] [revoked, cancelled, or otherwise invalid (credit card) (debit card)] [(credit card) (debit card) (access device, to wit:  ________)] [(credit card) (debit card) (access device, to wit:  ________) without the authorization of a person whose authorization was required for such use]; 


(2) That by such use, the accused obtained (money) (property) (services) (________), (of some value) (of a value of ________) (of an aggregate value for any one-year period of more than $1000); and

(3) That such use by the accused was with the intent to defraud.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Intent to defraud” means an intent to obtain, through a misrepresentation, an article or thing of value and to apply it to one’s own use and benefit or to the use and benefit of another, either temporarily or permanently.

An intent to defraud may be proved by circumstantial evidence.

An act is done “knowingly” when it is done intentionally and on purpose.  An act done as the result of a mistake or accident is not done “knowingly.”

("Access device" means any card, plate, code, account number, electronic serial number, mobile identification number, personal identification number, or other telecommunications service, equipment, or instrument identifier, or other means of account access that can be used, alone or in conjunction with another access device, to obtain money, goods, services, or any other thing of value, or that can be used to initiate a transfer of funds (other than a transfer originated solely by paper instrument)).

(The use of a (credit card) (debit card) (access device) “without the authorization of a person whose authorization was required for such use” includes situations where an accused has no authorization to use the (credit card) (debit card) (access device) from a person whose authorization is required for such use, as well as situations where an accused exceeds the authorization of a person whose authorization is required for such use.)

NOTE 1:  Defining “stolen.”  If necessary, the judge may instruct the members on the meaning of “stolen” by tailoring an instruction using definitions provided in Instruction 3a-45-1, Larceny.

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), normally applies.  Instruction 7-16, Variance - Value, Damage, and Amount, may apply.  Instruction 7-15, Variance, may apply.

3a–45b–1.  FALSE PRETENSES TO OBTAIN SERVICES (ARTICLE 121b)

a.  MAXIMUM PUNISHMENT:

(1) $1,000 or less:  BCD, TF, 1 year, E-1.

(2) Over $1,000:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, with intent to defraud, falsely pretend to __________ that __________, then knowing that the pretenses were false, and by means thereof did wrongfully obtain from __________ services, of a value of (about) $__________, to wit:  __________.
c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused wrongfully obtained certain services, to wit:  (describe the services alleged) from (state the name of the alleged victim);


(2) That the  accused obtained the services by using false pretenses, to wit:  (state the alleged false pretense);

(3) That the accused then knew of the falsity of the pretenses;


(4) That the obtaining was with the intent to defraud; and

(5) That the services were of a value of (state the value alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “false pretense” is any misrepresentation of a (past) (or) (existing) fact by a person who knows it to be untrue.  The misrepresentation must be an important factor in obtaining the services. 

“Intent to defraud” means an intent to obtain, through a misrepresentation, a service of value and to apply it to one’s own use and benefit or to the use and benefit of another, either temporarily or permanently.

NOTE 1:  Similar or related offenses.  This offense is similar to the offenses of larceny and wrongful appropriation by false pretenses, except that the object of the obtaining is “services” instead of “money, personal property, or article of value of any kind,” as under Article 121.  It provides a charge in those cases where Article 121 is inapplicable only because the object of the obtaining is not money, personal property, or an article of value.  It is, therefore, appropriate to refer to Instruction 3a-45-1, Larceny, in tailoring instructions to this offense.  For elements tailored to theft of telephone service, see United States v. Roane, 43 MJ 93 (CAAF 1995).

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.  Instruction 6-5, Partial Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea, and Instruction 5-12, Voluntary Intoxication, as bearing on the issues of intent to defraud and knowledge, may be applicable.

3a–46–1.  ROBBERY (ARTICLE 122)

a.  MAXIMUM PUNISHMENT:

(1) With a dangerous weapon:  DD, TF, 15 years, E-1.

(2) Other cases:  DD, TF, 10 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, by means of (force) (violence) (force and violence) (and) (putting (him) (her) in fear) [with a dangerous weapon, to wit:_____________] seize from the (person) (presence) of __________, against (his) (her) will, (a watch) (__________) of value of (about) $__________, the property of __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused wrongfully took (state the property allegedly taken) (from the person) (from the possession and in the presence) of (state the name of the person allegedly robbed);


(2) That the taking was against the will of (state the name of the person allegedly robbed);


(3) That the taking was by means of (force) (violence) (force and violence) (and) (or) (putting him/her in fear of (immediate) (future) injury to:

(a) (his/her person) (the person of a relative) (the person of a member of his/her family) (the person of anyone in his/her company at the time of the alleged robbery) [and/or] 

(b) (his/her property) (the property of a relative) (the property of a member of his/her family) (the property of anyone in his/her company at the time of the alleged robbery);


(4) That the property belonged to (state the name alleged); (and)

(5) That the property was of a value of $__________ (or of some value); [and]

NOTE 1:  Use of dangerous weapon alleged.  If the specification alleges that the robbery was committed with a dangerous weapon, add the sixth element below:


[(6)] That the means of force or violence or putting in fear was a dangerous weapon, to wit: (state the dangerous weapon alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

Property “belongs” to a person who has title to the property, a greater right to possession of the property than the accused, or possession of the property.

A taking is wrongful only when done without the consent of the owner and accompanied by a criminal state of mind.  In determining whether the taking was wrongful, you should consider all the facts and circumstances presented by the evidence, (such as, evidence that the taking may have been (from a person with a greater right to possession than the accused) (without lawful authorization) (without the authority of apparently lawful orders) (__________)).

(On the other hand, you should also consider evidence which tends to show that the taking was not wrongful, including, but not limited to, evidence that the taking may have been (under a mistaken belief of right) (with lawful authority) (authorized by apparently lawful superior orders) (from a person with a lesser right to possession than the accused) (from a person with whom the accused enjoyed an equal right to possession) (__________).)

(A "dangerous weapon" refers to something that is used in a manner capable of inflicting death or grievous bodily harm.  What constitutes a dangerous weapon depends not on the nature of the object itself but on its capacity, given the manner of its use, to kill or inflict grievous bodily harm.  "Grievous bodily harm" means a bodily injury that involves a substantial risk of death, extreme physical pain, protracted and obvious disfigurement, or protracted loss or impairment of function of a bodily member, organ, or mental faculty.) 

NOTE 2:  Taking by force and/or violence alleged.  If the case involves an issue of taking by force, violence, or both, a tailored instruction substantially as follows may be appropriate:

The (force) (and) (violence) required for this offense must have been applied to the person of the victim and either precede or accompany the taking.  Additionally, it must (overcome the resistance of the victim) (or) (put the victim in a position where he/she makes no resistance.)  (The fact that the victim was not afraid is unimportant).

NOTE 3:  Taking by fear alleged.  If the case involves an issue of taking by putting in fear, use the following instruction: 

For a robbery to be committed by putting the victim in fear, there need be no actual force or violence, but there must be a demonstration of force or menace by which the victim is placed in such fear that the victim is warranted in making no resistance.  The fear must be a reasonable apprehension of present or future injury, and the taking must occur while the apprehension exists.  The fear required for this offense must be sufficient to justify (state the name of the alleged victim) giving up the property.

NOTE 4:  Other instructions.  Instruction 6-5, Partial Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea.  Instruction 7-16, Variance - Value, Damage, or Amount, and Instruction 7-15, Variance, may be applicable.

3a–46a–1.  RECEIVING STOLEN PROPERTY (ARTICLE 122a)

a.  MAXIMUM PUNISHMENT:

(1) $1,000 or less:  BCD, TF, 1 year, E-1.

(2) Over $1,000:  DD, TF, 3 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully (receive) (buy) (conceal) __________, of a value of (about) $__________, the property of __________, which property, as (he) (she), the said __________, then knew, had been stolen.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused wrongfully (received) (bought) (concealed) (state the property alleged), of a value of $ ______ (or some value);


(2) That the property belonged to (state the name of the person alleged);


(3) That the property had been stolen by some person other than the accused; and


(4) That, at the time the accused (received) (bought) (concealed) the property, (he) (she) knew it was stolen.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongful” means without legal justification or excuse.

NOTE 1:  Elements of larceny.  The military judge should list here the elements of larceny, including pertinent definitions and supplemental instructions.  See Instruction 3a-45-1.  

NOTE 2:  As a lesser included offense.  Receiving stolen property, knowing the same to have been stolen, is not a lesser included offense of larceny.

NOTE 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.  Instruction 5-11, Ignorance or Mistake of Fact or Law, as bearing on a possible mistaken belief with respect to stolen property, may be applicable.

3a–47–1.  OFFENSES CONCERNING GOVERNMENT COMPUTERS (ARTICLE 123)

a.  MAXIMUM PUNISHMENT:

(1) Unauthorized distribution of classified information obtained from Government computer:  DD, TF, 10 years, E-1.

(2) Unauthorized access of Government computer and obtaining classified or other protected information:  DD, TF, 5 years, E-1.

(3)  Causing damage to Government computer:  DD, TF, 10 years, E-1.

b.  MODEL SPECIFICATIONS:

UNAUTHORIZED DISTRIBUTION OF CLASSIFIED INFORMATION OBTAINED FROM A GOVERNMENT COMPUTER:

In that __________ (personal jurisdiction data), did, (at/on board—location), (on or about __________) (from about _____ to about ____), knowingly access a government computer with an unauthorized purpose and obtained classified information, to wit: ____________, with reason to believe the information could be used to injure the United States or benefit a foreign nation, and intentionally (communicated) (delivered) (transmitted) (caused to be communicated/delivered/transmitted) such information to __________, a person not entitled to receive it.

ACCESSING A COMPUTER AND OBTAINING INFORMATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), (on or about __________) (from about ____ to about ____), intentionally access a government computer with an unauthorized purpose and thereby knowingly obtained (classified) (protected) information, to wit: ____________, from such government computer.

CAUSING DAMAGE BY COMPUTER CONTAMINATE:

In that __________ (personal jurisdiction data), did, (at/on board—location), (on or about __________) (from about __________ to about __________), knowingly cause the transmission of a program, information, code, or command, and as a result, intentionally and without authorization caused damage to a government computer.

c.  ELEMENTS: 
UNAUTHORIZED DISTRIBUTION OF CLASSIFIED INFORMATION OBTAINED FROM A GOVERNMENT COMPUTER
(1) That (state the time and place alleged), the accused knowingly accessed a Government computer with an unauthorized purpose;  


(2) That the accused, thereby, obtained classified information, to wit: (here describe the classified information generally, in an unclassified manner);


(3) That the accused had reason to believe the information could be used to the injury of the United States or to the advantage of any foreign nation; and


(4) That the accused intentionally (communicated) (delivered) (transmitted) (caused to be communicated/delivered/transmitted) such information to ___________, a person not entitled to receive it.

UNAUTHORIZED ACCESS of a GOVERNMENT COMPUTER AND OBTAINING CLASSIFIED OR OTHER PROTECTED INFORMATION
(1) That (state the time and place alleged), the accused intentionally accessed a Government computer with an unauthorized purpose; and 


(2) That the accused thereby obtained classified or other protected information, to wit: (here describe the classified or other protected information generally, in an unclassified manner), from any such Government computer.

CAUSING DAMAGE TO A GOVERNMENT COMPUTER
(1) That (state the time and place alleged), the accused knowingly caused the transmission of a program, information, code, or command; and;  


(2) That the accused, as a result, intentionally and without authorization, caused damage to a Government computer.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

"Government computer" means a computer owned or operated by or on behalf of the United States Government.

"Computer" means an electronic, magnetic, optical, electrochemical, or other high speed data processing device performing logical, arithmetic, or storage functions, and includes any data storage facility or communications facility directly related to or operating in conjunction with such device.  A portable computer, including a smart phone, is a computer under this definition.  However, such term does not include an automated typewriter or typesetter, a portable hand held calculator, or other similar device.

("Access" means to gain entry to, instruct, cause input to, cause output from, cause data processing with, or communicate with, the logical, arithmetical, or memory function resources of a computer.)

("With an unauthorized purpose" may refer to more than one unauthorized purpose, or an unauthorized purpose in conjunction with an authorized purpose.  The phrase covers persons accessing government computers without any authorization, that is. "outsiders," as well as persons with authorization who access government computers for an improper purpose or who exceed their authorization, that is, "insiders."  The key criterion to determine "unauthorized purpose" is whether the person intentionally used the computer for a purpose that was clearly contrary to the interests or intent of the authorizing party.) 

("Classified information" means any information or material that has been determined by an official of the United States pursuant to law, an Executive order, or regulation to require protection against unauthorized disclosure for reasons of national security (and any restricted data, which means, all data concerning (1) design, manufacture, or utilization of atomic weapons; (2) the production of special nuclear material; or (3) the use of special nuclear material in the production of energy, but shall not include data declassified or removed from the Restricted Data category pursuant to applicable law).  “National security” means the national defense and foreign relations of the United States.)
("Protected information" includes non-classified Personally Identifiable Information (PII), as well as information designated as Controlled Unclassified Information (CUI) by the Secretary of Defense, and information designated as For Official Use Only (FOUO), Law Enforcement Sensitive (LES), Unclassified Nuclear Information (UCNI), and Limited Distribution.)

("Damage" means any impairment to the integrity or availability of data, a program, a system, or information.)  

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge) (Intent), is ordinarily applicable.  Instruction 5-11, Ignorance or Mistake of Fact may be applicable.

3a–47a–1.  CHECK, WORTHLESS, WITH INTENT TO DEFRAUD (ARTICLE 123a)

NOTE 1:  Using this specification.  This is a different offense from Instruction 3a-47a-2, Check, Worthless, with Intent to Deceive.  As the specification alleges that the making, drawing, uttering, or delivering was for the procurement of any article or thing of value, the requisite intent is the intent to defraud and the specification must so allege.  See United States v. Wade, 34 CMR 287 (CMA 1964).

a.  MAXIMUM PUNISHMENT:  (If “mega-spec” alleged, see United States v. Mincey, 42 MJ 376 (CAAF 1995)).

(1) $1,000 or less:  BCD, TF, 6 months, and E-1.

(2) More than $1,000:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, with intent to defraud and for the procurement of (lawful currency) (and) (__________ (an article) (a thing) of value), wrongfully and unlawfully ((make (draw)) (utter) (deliver) to __________,) a certain (check) (draft) (money order) upon the (__________ Bank) (__________ depository) in words and figures as follows, to wit:  __________, then knowing that (he) (she) (__________), the (maker) (drawer) thereof, did not or would not have sufficient funds in or credit with such (bank) (depository) for the payment of the said (check) (draft) (order) in full upon its presentment.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (made) (drew) (uttered) (delivered) to (state the name of the payee or other alleged victim) a (check) (draft) (money order) drawn upon the __________ (Bank) (__________), to wit:  (describe the check, draft, money order, or, if set forth in the specification, make reference to it);


(2) That the accused did so for the purpose of procuring an article or thing of value, to wit:  (state the article/thing alleged);


(3) That the accused committed the act with intent to defraud; and


(4). That, at the time of the (making) (drawing) (uttering) (delivering) of the instrument, the accused knew that (he/she) (the maker/drawer) did not or would not have sufficient (funds in) (credit with) the (bank) (depository) for the payment thereof in full upon its presentment.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

((“Making”) (“Drawing”) refers to the act of writing and signing the instrument.) 

(“Uttering” means transferring, or offering to transfer, the instrument to another.)

(“Delivering” means transferring the instrument to another.)  
“For the purpose of procuring” means for the purpose of obtaining any article or thing value.  It is not necessary that an article or thing of value actually be obtained. 

“Intent to defraud” means an intent to obtain, through a misrepresentation, an article or thing of value and to apply it to one’s own use and benefit or to the use and benefit of another, either temporarily or permanently. 

(“Sufficient funds” means an account balance of the maker or drawer in a (bank) (depository) when the (check) (draft) (money order) is presented for payment which is at least equal to the amount of the (check) (draft) (money order) and which has not been rendered unavailable for payment by garnishment, attachment, or other legal procedures.) 

(“Credit” means an arrangement or understanding, express or implied, with the (bank) (depository) for the payment of a check, draft, or money order.) 

(“Upon its presentment” refers to the time the demand for payment is made upon presentation of the instrument to the (bank) (depository) on which it was drawn.) 

((“Bank”) (“Depository”) means any business regularly but not necessarily exclusively engaged in public banking activities.”)

NOTE 2:  Inference of guilty intent or knowledge.  The following instruction on an inference of guilty intent and knowledge may be given when the military judge determines that there is some evidence to support each factor listed below:

You may infer that the accused intended to defraud and had knowledge of the insufficiency of the (funds in) (credit with) the (bank) (depository), if the following facts are established by the evidence in the case:

(1) The accused was the (maker) (drawer) of a (check) (draft) (money order) described in the specification; and

(2) The accused (made) (drew) (uttered) (delivered) to (state the name of the payee or other alleged victim) the (check) (draft) (money order), drawn upon the __________ (bank) (depository); and

(3) The payment of the (check) (draft) (money order) was refused by the (bank) (depository); and

(4) The refusal to pay was because the accused had insufficient (funds in) (credit with) the __________ (bank) (depository) when the (check) (draft) (money order) was presented for payment; and

(5) The accused was given oral or written notice that the (check) (draft) (money order) was not paid when it was presented because of insufficient funds; and

(6) The accused did not pay to the person or organization entitled to payment the amount described on the (check) (draft) (money order) within 5 days after receiving notice of insufficiency of funds.

Drawing this inference, however, is not required.

NOTE 3:  Evidence inconsistent with intent or knowledge raised.  The military judge must be on the alert for evidence inconsistent with the requisite guilty intent or knowledge, such as evidence that the accused believed that instrument was to be used only as evidence of indebtedness, or that there were or would be sufficient funds to cover the instrument.  Such evidence will provide a basis for submission of the issue to the members with proper instructions.  For guidance in this area, see Instruction 5-11, Ignorance or Mistake of Fact or Law.

NOTE 4:  Gambling debts and checks for gambling funds.  In United States v. Falcon, 65 MJ 386 (CAAF 2008), the CAAF overruled its historical position that public policy prevents using the UCMJ to enforce debts incurred from legal gambling and checks written to obtain proceeds with which to gamble legally (commonly called the “gambler’s defense”).  See United States v. Wallace, 36 CMR 148 (CMA 1966), United States v. Allberry, 44 MJ 226 (CAAF 1996); United States v. Green, 44 MJ 828 (ACCA 1996).

Note that the CAAF in Falcon declined to apply “a sweeping defense based on public policy” to allegations that third-party complicity negates a required element of an offense, stating the issue would be addressed on a case-by-case basis.  The CAAF reiterated that the government maintains the burden of proving each element beyond a reasonable doubt and the accused remains free to raise such facts that show his conduct does not satisfy a necessary element.  Id., at footnote 4.

The CAAF also specifically declined to address the ongoing validity of United States v. Walter, 23 CMR 275 (CMA 1957), and United States v. Lenton, 25 CMR 194 (CMA 1958), because Falcon dealt with legal gambling and Walter and Lenton dealt with illegal gambling.  Falcon, at footnote 6.  Until the CAAF specifically addresses the ongoing validity of Walter and Lenton, if there is an issue whether the check was used to pay a debt from illegal gambling or the check was used to obtain funds to gamble illegally, the first paragraph of the instruction below should be given.  If there is an issue that some but not all of the check arose from an illegal gambling debt or was used to obtain funds for illegal gambling, the fourth paragraph of the instruction below should also be given.

The evidence has raised the issue whether the check(s) in question (was) (were) written to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally).  The Uniform Code of Military Justice may not be used to enforce worthless checks used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally) when the purported victim (or payee of the check) was a party to, or actively facilitated, the gambling.

To find the accused guilty of the offense in (The) Specification(s) (___) of (The) (Additional) Charge(s) (___), you must be convinced beyond reasonable doubt that the check(s) in question (was) (were) not used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally).  Even if the check(s) (was) (were) used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally), if you are convinced beyond reasonable doubt that the purported victim (or payee of the check) was not a party to and did not actively facilitate the illegal gambling, and otherwise did not have knowledge of the illegal gambling-related purpose of the check, you may find the accused guilty when all other elements of the offense have been proven beyond a reasonable doubt.

(Also, if you find beyond reasonable doubt that the accused intentionally, that is, purposely, avoided the check-cashing facility’s efforts to discover that (he) (she) was on a dishonored or “bad check” list, you may find the accused guilty notwithstanding the UCMJ limitation I mentioned, when all other elements of the offense have been proven beyond a reasonable doubt.)

(The evidence has also raised the issue whether all or only part of the check(s) in question (was) (were) used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally).  The UCMJ limitation I mentioned only extends to that part of the check’s(s’) proceeds that (was) (were) used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally).  If you find this is the case and all other elements of the offense have been proven beyond a reasonable doubt, you may find the accused guilty by exceptions and substitutions only to that part of the check(s) which you are convinced beyond a reasonable doubt was not used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally).  You do this by excepting the value(s) alleged in the specification(s) and substituting (that) (those) value(s) of which you are convinced beyond a reasonable doubt (was) (were) not used to (pay a debt from gambling illegally) (obtain proceeds to gamble illegally).)

NOTE 5:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.  Instruction 6-5, Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea, or Instruction 5-12, Voluntary Intoxication, as bearing on the issues of intent to defraud and knowledge may be applicable.

3a–47a–2.  CHECK, WORTHLESS, WITH INTENT TO DECEIVE (ARTICLE 123a) 

NOTE 1:  Using this specification.  This is a different offense from Instruction 3a-47a-1, Making Worthless Checks with Intent to Defraud.  Because the specification alleges the conduct was for the payment of a past due obligation or any other purpose, it should allege an intent to deceive.  See United States v. Wade, 34 CMR 287 (CMA 1964); United States v. Hardsaw, 49 MJ 256 (CAAF 1998) (finding the intent to deceive is included in the intent to defraud and affirming a specification alleging an intent to defraud for the purpose of paying a past due obligation).

a.  MAXIMUM PUNISHMENT:  BCD, TF, 6 months, and E-1 (if “mega-spec” alleged, see United States v. Mincey, 42 MJ 376 (CAAF 1995)).

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, with intent to deceive and for the payment of a past due obligation, to wit:  __________ (for the purpose of __________) wrongfully and unlawfully ((make) (draw)) (utter) (deliver) to __________, a certain (check) (draft) (money order) for the payment of money upon (__________ Bank) (__________ depository), in words and figures as follows, to wit:  __________, then knowing that (he) (she) (__________), the (maker) (drawer) thereof, did not or would not have sufficient funds in or credit with such (bank) (depository) for the payment of the said (check) (draft) (order) in full upon its presentment.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (made) (drew) (uttered) (delivered) to (state the name of the payee or other alleged victim) a (check) (draft) (money order) drawn upon the __________ (Bank) (__________), to wit:  (describe the check, draft, money order, or, if set forth in the specification, make reference to it);


(2) That the accused did so for the purpose of (effecting the payment of a past due obligation) (__________);


(3) That the accused committed the act with intent to deceive; and


(4) That, at the time of the (making) (drawing) (uttering) (delivering) of the instrument, the accused knew that (he) (she) (the maker/drawer) did not or would not have sufficient (funds in) (credit with) the (bank) (depository) for the payment thereof in full upon its presentment.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

((“Making”) (“Drawing”) refers to the act of writing and signing the instrument.) 

(“Uttering” means transferring, or offering to transfer, the instrument to another.)

(“Delivering” means transferring the instrument to another.)  

(“For the payment of any past due obligation” means for the purpose of satisfying in whole or in part any past due obligation.  A “past due obligation” is an obligation to pay money, which obligation has legally matured before (making) (drawing) (uttering) (delivering) the instrument.)

“Intent to deceive” means an intent to mislead, cheat, or trick another by means of a misrepresentation made for the purpose of gaining an advantage for oneself or for a third person, or of bringing about a disadvantage to the interests of the person to whom the representation was made or to interests represented by that person.
(“Sufficient funds” means an account balance of the maker or drawer in a (bank) (depository) when the (check) (draft) (money order) is presented for payment which is at least equal to the amount of the (check) (draft) (money order) and which has not been rendered unavailable for payment by garnishment, attachment, or other legal procedures.)

(“Credit” means an arrangement or understanding, express or implied, with the (bank) (depository) for the payment of a check, draft, or money order.)

(“Upon its presentment” refers to the time the demand for payment is made upon presentation of the instrument to the (bank) (depository) on which it was drawn.) 

NOTE 2:  Gambling debts and checks for gambling funds.  In United States v. Falcon, 65 MJ 386 (CAAF 2008), the CAAF overruled its historical position that public policy prevents using the UCMJ to enforce debts incurred from legal gambling and checks written to obtain proceeds with which to gamble legally (commonly called the “gambler’s defense”).  See United States v. Wallace, 36 CMR 148 (CMA 1966), United States v. Allberry, 44 MJ 226 (CAAF 1996); United States v. Green, 44 MJ 828 (ACCA 1996).

Note that the CAAF in Falcon declined to apply “a sweeping defense based on public policy” to allegations that third-party complicity negates a required element of an offense, stating the issue would be addressed on a case-by-case basis.  The CAAF reiterated that the government maintains the burden of proving each element beyond a reasonable doubt and the accused remains free to raise such facts that show his conduct does not satisfy a necessary element.  Id., at footnote 4.

The CAAF also specifically declined to address the ongoing validity of United States v. Walter, 23 CMR 275 (CMA 1957), and United States v. Lenton, 25 CMR 194 (CMA 1958), because Falcon dealt with legal gambling and Walter and Lenton dealt with illegal gambling.  Falcon, at footnote 6.  Until the CAAF specifically addresses the ongoing validity of Walter and Lenton, if there is an issue whether the check was used to pay a debt from illegal gambling or the check was used to obtain funds to gamble illegally, the first paragraph of the instruction below should be given.  If there is an issue that some but not all of the check arose from an illegal gambling debt or was used to obtain funds for illegal gambling, the fourth paragraph of the instruction below should also be given.

The evidence has raised the issue whether the check(s) in question (was) (were) written to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally).  The Uniform Code of Military Justice may not be used to enforce worthless checks used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally) when the purported victim (or payee of the check) was a party to, or actively facilitated, the gambling. 

To find the accused guilty of the offense in (The) Specification(s) (___) of (The) (Additional) Charge(s) (___), you must be convinced beyond reasonable doubt that the check(s) in question (was) (were) not used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally).  Even if the check(s) (was) (were) used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally), if you are convinced beyond reasonable doubt that the purported victim (or payee of the check) was not a party to and did not actively facilitate the illegal gambling, and otherwise did not have knowledge of the illegal gambling-related purpose of the check, you may find the accused guilty when all other elements of the offense have been proven beyond a reasonable doubt. 

(Also, if you find beyond reasonable doubt that the accused intentionally, that is, purposely, avoided the check-cashing facility’s efforts to discover that (he) (she) was on a dishonored or “bad check” list, you may find the accused guilty notwithstanding the UCMJ limitation I mentioned, when all other elements of the offense have been proven beyond a reasonable doubt.) 

(The evidence has also raised the issue whether all or only part of the check(s) in question (was) (were) used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally).  The UCMJ limitation I mentioned only extends to that part of the check’s(s’) proceeds that (was) (were) used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally).  If you find this is the case and all other elements of the offense have been proven beyond a reasonable doubt, you may find the accused guilty by exceptions and substitutions only to that part of the check(s) which you are convinced beyond a reasonable doubt was not used to (pay a debt from gambling illegally) (obtain funds with which to gamble illegally).  You do this by excepting the value(s) alleged in the specification(s) and substituting (that) (those) value(s) of which you are convinced beyond a reasonable doubt (was) (were) not used to (pay a debt from gambling illegally) (obtain proceeds to gamble illegally).)

NOTE 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.  Instruction 6-5, Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea, or Instruction 5-12, Voluntary Intoxication, as bearing on the issues of intent to defraud and knowledge may be applicable.

3a–48–1.  MAKING FALSE CLAIM (ARTICLE 124)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, (by preparing (a voucher) (__________) for presentation for approval or payment) (__________), make a claim against the (United States) (finance officer at __________) (__________) in the amount of $__________ for (private property alleged to have been (lost) (destroyed) in the military service) (__________), which claim was (false) (fraudulent) (false and fraudulent) in the amount of $__________ in that __________ and was then known by the said __________ to be (false) (fraudulent) (false and fraudulent).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused made a certain claim against (the United States) (__________, an officer of the United States) for (state the nature and amount of the alleged claim);


(2) That the claim was (false) (fraudulent) (false and fraudulent) in that (state the particulars alleged); and


(3) That, at the time the accused made the claim, (he) (she) knew it was (false) (fraudulent) (false and fraudulent) in that (state the particulars alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “claim” is a demand for a transfer of ownership of money or property.  (A claim does not include requisitions for the mere use of property.) 

(“False”) (“Fraudulent”) (“False and fraudulent”) means intentionally deceitful.  (It) (They) refer(s) to an untrue representation of a material fact, that is, an important fact, made with knowledge of its untruthfulness and with the intent to defraud another.  The test of whether a fact is material is whether it was capable of influencing the approving authority to pay the claim. 

“Making” a claim means the preparation of a claim and taking some action to get it started in official channels.  It is an action by the accused which becomes a demand against the United States or one of its officers.  “Making” a claim is ordinarily a separate act from presenting it.  (A claim may be made in one place and presented in another.)  (It is not necessary that the claim be approved or paid or that it be made by the person to be benefited by the allowance or payment.)

NOTE:  Other instructions.  Instruction 5-11, Ignorance or Mistake of Fact or Law, may be applicable.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.

3a–48–2.  PRESENTING FALSE CLAIM (ARTICLE 124) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, by presenting (a voucher) (__________) to __________, an officer of the United States duly authorized to (approve) (pay) (approve and pay) such claim, present for (approval) (payment) (approval and payment) a claim against the (United States) (finance officer at __________) (__________) in the amount of $__________ for (services alleged to have been rendered to the United States by __________ during __________) (__________), which claim was (false) (fraudulent) (false and fraudulent) in the amount of $__________ in that __________, and was then known by the said __________ to be (false) (fraudulent) (false and fraudulent).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused presented for (approval) (payment) (approval and payment) to a person in the (civil) (military) service of the United States having authority to (approve) (pay) (approve and pay) a certain claim against (the United States) (__________,an officer of the United States), such a claim for (state the nature and amount of the alleged claim);


(2) That the claim was (false) (fraudulent) (false and fraudulent) in that (state the particulars alleged); and


(3) That, at the time the accused presented the claim, (he) (she) knew it was (false) (fraudulent) (false and fraudulent) in that (state the particulars alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “claim” is a demand for a transfer of ownership of money or property.  (A claim does not include requisitions for the mere use of property.)
(“False”) (“Fraudulent”) (“False and fraudulent”) mean intentionally deceitful.  (It) (They) refer(s) to an untrue representation of a material fact, that is, an important fact, made with knowledge of its untruthfulness and with the intent to defraud another.  The test of whether a fact is material is whether it was capable of influencing the approving authority to (pay) (approve) (approve and pay) the claim.

“Intent to defraud” means an intent to obtain something of value through a misrepresentation and to apply it to one’s own use and benefit or to the use and benefit of another, either temporarily or permanently.

NOTE:  Other instructions.  Instruction 5-11, Ignorance or Mistake of Fact or Law, may be applicable.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.

3a–48–3.  MAKING OR USING FALSE WRITING IN CONNECTION WITH A CLAIM (ARTICLE 124)

a.  MAXIMUM PUNISHMENT: DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), for the purpose of obtaining the (approval) (allowance) (payment) (approval, allowance, and payment) of a claim against the United States in the amount of $ _________, did (at/on board—location), on or about __________, (make) (use) (make and use) a certain (writing) (paper), to wit:  __________, which said (writing) (paper), as (he) (she), the said __________, then knew, contained a statement that __________, which statement was (false) (fraudulent) (false and fraudulent) in that __________, and was then known by the said __________ to be (false) (fraudulent) (false and fraudulent).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (made) (used) (made and used), a certain (writing) (paper), namely, (state the writing or paper alleged);


(2) That this (writing) (paper) contained (a) certain material statement(s), to wit:  (state the contents of the statement(s) alleged), which (was) (were) (false) (fraudulent) (false and fraudulent) in that (state the particulars alleged); 


(3) That, at the time the accused (made) (used) (made and used) the (writing) (paper), (he) (she) knew that (this) (such) (a) statement(s) (was) (were) (false) (fraudulent) (false and fraudulent); and


(4) That the (making) (using) (making and using) of the (writing) (paper) (was) (were) for the purpose of obtaining the (approval) (allowance) (payment) (approval, allowance, and payment) of a claim against (the United States) (__________, an officer of the United States).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “claim” is a demand for a transfer of ownership of property or money.  (A claim does not include requisitions for the mere use of property.)
(The offense of making a writing or other paper known to contain a false or fraudulent statement for the purpose of obtaining the approval, allowance, or payment of a claim is complete when the writing or paper is made for that purpose, whether or not any use of the paper has been attempted and whether or not the claim has been presented.)
(“False”) (“Fraudulent”) (“False and fraudulent”) mean intentionally deceitful.  (It) (They) refer(s) to an untrue representation of a material fact, that is, an important fact, made with knowledge of its untruthfulness and with the intent to defraud another.

(“Material” means it must have a tendency to mislead governmental officials in their consideration or investigation of the claim.)

“Intent to defraud” means an intent to obtain something of value through a misrepresentation and to apply it to one’s own use and benefit or to the use and benefit of another either temporarily or permanently.

NOTE:  Other instructions.  Instruction 5-11, Ignorance or Mistake of Fact or Law, may be applicable.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.

3a–48–4.  MAKING FALSE OATH IN CONNECTION WITH A CLAIM (ARTICLE 124)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), for purpose of obtaining the (approval) (allowance) (payment) (approval, allowance, and payment) of a claim against the United States, did, (at/on board— location), on or about __________, make an oath (to the fact that __________) (to a certain (writing) (paper), to wit:  __________), to the effect that _________, which said oath was false in that __________, and was then known by the said __________ to be false.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused made an oath (to the fact that (state fact alleged)) or (on a certain (writing) (paper), namely, (state the writing or paper alleged)), to the effect that (state the matter alleged);


(2) That the oath was false in that (state the particulars alleged);


(3) That the accused knew at the time that the oath was false; and


(4) That the oath was made for the purpose of obtaining the (approval) (allowance) (payment) (approval, allowance, and payment) of a claim against (the United States) (__________, an officer of the United States).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “claim” is a demand for transfer of ownership of property or money.  (A claim does not include requisitions for the mere use of property.)
“False” means a deliberate misrepresentation of a material fact that is made with the intent to defraud another.  

“Material” means it must have a tendency to mislead government officials in their consideration or investigation of the claim.

“Intent to defraud” means an intent to obtain an article or thing of value through a misrepresentation and to apply it to one’s own use and benefit or to the use and benefit of another, either temporarily or permanently.

An “oath” is a pledge that binds the person to speak the truth.
NOTE 1:  Corroboration instruction.  When an instruction on corroboration is requested or otherwise advisable, the military judge should carefully tailor the following to include only instructions applicable to the case, giving subparagraphs (1), (2), or a combination, as necessary:

As to the second element for this offense, there are special rules for proving the falsity of an oath.  The falsity of an oath can be proved by testimony or documentary evidence by:

(1) The testimony of a witness which directly contradicts the oath described in the specification, as long as the witness’s testimony is corroborated or supported by the testimony of at least one other witness or by some other evidence which tends to prove the falsity of the oath.  You may find the accused guilty of making a false oath only if you find beyond a reasonable doubt that the testimony of (state the name of the witness), who has testified as to the falsity of the oath described in the specification is believable and is corroborated or supported by other trustworthy evidence or testimony.  To “corroborate” means to strengthen, to make more certain, to add weight.  The corroboration required to prove making a false oath is proof of independent facts or circumstances which, considered together, tend to confirm the testimony of the single witness to establish the falsity of the oath.

(2) Documentary evidence directly disproving the truth of the oath described in the specification as long as the evidence is corroborated or supported by other evidence tending to prove the falsity of the oath.  To “corroborate” means to strengthen, to make more certain, to add weight.  The corroboration required to prove a false oath is proof of independent facts or circumstances which, considered together, tend to confirm the information contained in the document to establish the falsity of the oath.

NOTE 2:  Exceptions to documentary corroboration requirement.  There are two exceptions to the requirement for corroboration of documentary evidence.  Applicable portions of the following should be given when an issue concerning one of the exceptions arises:

An exception to the requirement that documentary evidence must be supported by corroborating evidence is when the document is an official record which has been proven to have been well known to the accused at the time (he) (she) (took the oath) (made the affirmation).

(Additionally,) (An) (Another) exception to the requirement that documentary evidence must be supported by corroborating evidence is when the document was written or furnished by the accused or had in any way been recognized by (him) (her) as containing the truth at some time before this supposedly perjured oath was made.  If (this exception) (these exceptions) exist(s), the documentary evidence may be sufficient without corroboration to establish the falsity of the oath.

You may find the accused guilty of making a false oath only if you find that the documentary evidence (and credible corroborative evidence) establish(es) the falsity of the accused’s oath beyond a reasonable doubt.

NOTE 3:  Proving that the accused did not believe the statement to be true.  Once the appropriate corroboration instruction in NOTE 1 above is given, the military judge should give the following instruction:

The fact that the accused did not believe the oath to be true when it was (made) (subscribed) may be proved by testimony of one witness without corroboration or by circumstantial evidence, if the testimony convinces you beyond a reasonable doubt as to this element of the offense.

NOTE 4:  Other instructions.  Instruction 5-11, Ignorance or Mistake of Fact or Law, may be applicable.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–48–5.  FORGING OR COUNTERFEITING SIGNATURE IN CONNECTION WITH A CLAIM (ARTICLE 124)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), for the purpose of obtaining the (approval) (allowance) (payment) (approval, allowance, and payment) of a claim against the United States, did, (at/on board— location), on or about __________, (forge) (counterfeit) (forge and counterfeit) the signature of __________ upon a __________ in words and figures as follows: __________.
c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (forged) (counterfeited) (forged and counterfeited) the signature of (state the person alleged) upon a certain (writing) (paper), namely (state the writing or paper alleged); and


(2) That this (forging) (counterfeiting) (forging and counterfeiting) was done for the purpose of obtaining the (approval) (allowance) (payment) (approval, allowance, and payment) of a claim against (the United States) (__________, an officer of the United States).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “claim” is a demand for a transfer of ownership of money or property.  (A claim does not include requisitions for the mere use of property.)
A (“forged”) (“counterfeited”) signature is any fraudulently made signature of another whether or not an attempt was made to imitate the handwriting of the other person. 

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–48–6.  USING FORGED SIGNATURE IN CONNECTION WITH A CLAIM (ARTICLE 124) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.  
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), for the purpose of obtaining the (approval) (allowance) (payment) (approval, allowance, and payment) of a claim against the United States, did, (at/on board— location), on or about _________, use the signature of _________ on a certain (writing) (paper), to wit: _________, then knowing such signature to be (forged) (counterfeited) (forged and counterfeited).

c.  ELEMENTS: 

(1) That the accused used the (forged) (counterfeited) (forged and counterfeited) signature of (state the name of the person alleged), on a certain (writing) (paper), namely, (state the writing or paper alleged);


(2) That the accused knew that this signature was (forged) (counterfeited) (forged and counterfeited); and


(3) That (state the time and place alleged), the accused used the signature for the purpose of obtaining the (approval) (allowance) (payment) (approval, allowance, and payment) of a claim against (the United States) (__________, an officer of the United States).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “claim” is a demand for a transfer of ownership of money or property.  A claim does not include requisitions for the mere use of property.

A (“forged”) (“counterfeited”) (“forged and counterfeited”) signature is any fraudulently made signature of another whether or not an attempt was made to imitate the handwriting of the other person.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.

3a–48–7.  DELIVERING AMOUNT LESS THAN CALLED FOR BY RECEIPT (ARTICLE 124) 

a.  MAXIMUM PUNISHMENT:

(1) $1000.00 or less:  BCD, TF, 6 months, E-1.

(2) Over $1000.00:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data), having (charge) (possession) (custody) (control) of (money) (__________) of the United States, (furnished) (intended) (furnished and intended) for the armed forces thereof, did, (at/on board—location), on or about __________, knowingly deliver to __________, the said __________ having authority to receive the same, (an amount) (__________), which, as (he) (she), __________, then knew, was ($__________) (__________) less than the (amount) (__________) for which (he) (she) received a (certificate) (receipt) from the said __________.

c.  ELEMENTS: 


(1) That the accused had (charge) (possession) (custody) (control) of (state the money/property alleged), (money) (property) of the United States (furnished) (intended) (furnished and intended) for the armed forces;


(2) That the accused obtained a (receipt) (certificate) for a certain (amount) (quantity) of this (money) (property) from (state the name of the person alleged);


(3) That for the (receipt) (certificate), the accused (state the time and place alleged), knowingly delivered to (state the name of the person alleged), a person who had authority to receive it, (an amount) (a quantity) of this (money) (property) which (he) (she) knew was less than the (amount) (quantity) specified in the (receipt) (certificate); and

(4) That the undelivered (money) (property) was of the value of (state the value alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE:  Other instructions.  Instruction 5-11, Ignorance or Mistake of Fact or Law, may be applicable.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable. Instruction 7-16, Variance - Value, Damage, or Amount, is ordinarily applicable.

3a–48–8.  MAKING OR DELIVERING RECEIPT WITHOUT KNOWLEDGE IT IS TRUE (ARTICLE 124) 

a.  MAXIMUM PUNISHMENT:

(1) $1000.00 or less:  BCD, TF, 6 months, E-1.

(2) Over $1000.00:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), being authorized to (make) (deliver) (make and deliver) a paper certifying the receipt of property of the United States (furnished) (intended) (furnished and intended) for the armed forces thereof, did, (at/on board—location), on or about __________, without having full knowledge of the statement therein contained and with intent to defraud the United States, (make) (deliver) (make and deliver) to __________, such a writing, in words and figures as follows:  __________, the property therein certified as received being of a value of about $__________.

c.  ELEMENTS: 

(1) That the accused was authorized to (make) (deliver) (make and deliver) a paper certifying the receipt from (state the name of the person to whom the receipt was allegedly made or delivered) of certain property of the United States (furnished) (intended) (furnished and intended) for the armed forces;


(2) That (state the time and place alleged) the accused (made) (delivered) (made and delivered) to (state the name of person alleged) a certificate of receipt, in the following words and figures:  (state the alleged description of the writing);


(3) That, at the time the accused (made) (delivered) (made and delivered) the certificate of receipt, (he) (she) did so without having full knowledge of the truth of (certain of) the material statements contained in this certificate of receipt (that is, (set out those statements as to the truth of which the accused did not have full knowledge, if specifically alleged));


(4) That the accused (made) (delivered) (made and delivered) the certificate of receipt with intent to defraud the United States; and


(5) That the property certified as being received was of the value of (state the value alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Material statements” refer to important statements in the receipt that describe the quantity or quality of the receipted items.

“Intent to defraud” means an intent to obtain something of value through a misrepresentation and to apply it to one’s own use and benefit or to the use and benefit of another, either temporarily or permanently.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge and Intent),is ordinarily applicable.  Instruction 7-16, Variance - Value, Damage, or Amount, is ordinarily applicable.  Instruction 5-11, Ignorance or Mistake of Fact or Law, may be applicable.

3a–48a–1.  BRIBERY —ASKING, ACCEPTING, OR RECEIVING (ARTICLE 124a)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), being at the time (a contracting officer for __________) (the personnel officer of __________) (__________), did (at/on board—location), on or about __________, wrongfully (ask) (accept) (receive) from __________, (a contracting company engaged in __________) (__________), (the sum of $__________) (__________, of a value of (about) $__________) (__________), (with intent to have (his) (her) (decision) (action) influenced with respect to) ((as compensation for) (in recognition of)) service (rendered) (to be rendered).
c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused wrongfully (asked for) (accepted) (received) (state the thing of value alleged), a thing of value, from (state the name of the person or organization alleged);


(2) That, at that time, the accused (occupied an official position) (had official duties), namely, (state the official position or official duties, as alleged);


(3) That the accused (asked for) (accepted) (received) this thing of value with the intent to have (his) (her) (decision) (action) influenced with respect to (state the matter alleged); and

(4) That (state the matter alleged) was an official matter in which the United States was interested.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongfully” means without legal justification or excuse.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), may be applicable.

3a–48a–2.  BRIBERY—PROMISING, OFFERING, OR GIVING (ARTICLE 124a) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did (at/on board location), on or about __________, wrongfully (promise) (offer) (give) to __________, ((his) (her) commanding officer) (the claims officer of __________) (__________), (the sum of $__________) (__________, of a value of (about) $__________) (__________), (with intent to influence the (decision) (action) of the said __________ with respect to __________) ((as compensation for) (in recognition of)) services (rendered) (to be rendered).
c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused wrongfully (promised) (offered) (gave) (state the thing of value alleged), a thing of value, to (state the name of the person alleged);


(2) That, at that time, (state the name of the person alleged) (occupied an official position) (had official duties), namely, (state the official position or official duties as alleged);


(3) That this thing of value was (promised) (offered) (given) with the intent to influence the (decision) (action) of (state the name of the person alleged) with respect to (state the matter alleged); and


(4) That (state the matter alleged) was an official matter in which the United States was interested.

b.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongfully” means without legal justification or excuse.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), may be applicable.

3a–48b–1.  GRAFT—ASKING, ACCEPTING, OR RECEIVING (ARTICLE 124b)

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), being at the time (a contracting officer for __________) (the personnel officer of __________) (__________), did (at/on board—location), on or about __________, wrongfully (ask) (accept) (receive) from __________, (a contracting company engaged in __________) (__________), (the sum of $__________) (__________, of a value of (about) $__________) (__________), (rendered or to be rendered) by (him) (her) the said __________ in relation to) an official matter in which the United States was interested, to wit:  (the purchasing of military supplies from __________) (the transfer of __________ to duty with __________) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused wrongfully (asked for) (accepted) (received) (state the thing of value alleged), a thing of value, from (state the name of the person or organization alleged);


(2) That, at that time, the accused (occupied an official position) (had official duties), namely, (state the official position or official duties, as alleged);


(3) That the accused (asked for) (accepted) (received) this thing of value (as compensation for) (in recognition of) services (rendered) (to be rendered) (rendered and to be rendered) by (him) (her) in relation to (state the matter alleged); and


(4) That (state the matter alleged) was an official matter in which the United States was interested.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongfully” means without legal justification or excuse.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), may be applicable.

3a–48b–2.  GRAFT—PROMISING, OFFERING, OR GIVING (ARTICLE 124b) 

a.  MAXIMUM PUNISHMENT: DD, TF, 3 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did (at/on board location), on or about __________, wrongfully (promise) (offer) (give) to __________, ((his) (her) commanding officer) (the claims officer of __________) (__________), (the sum of $__________) (__________, of a value of (about) $__________) (__________, (rendered or to be rendered) by the said __________ in relation to) an official matter in which the United States was interested, to wit:  (the granting of leave to __________) (the processing of a claim against the United States in favor of __________) (__________).
c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused wrongfully (promised) (offered) (gave) (state the thing of value alleged), a thing of value, to (state the name of the person alleged);


(2) That, at that time, (state the name of the person alleged) (occupied an official position) (had official duties), namely, (state the official position or official duties as alleged);


(3) That this thing of value was (promised) (offered) (given) (as compensation for) (in recognition of) services (rendered) (to be rendered) (rendered and to be rendered) by the said (state the name of the person alleged) in relation to (state the matter alleged); and


(4) That (state the matter alleged) was an official matter in which the United States was interested.

b.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongfully” means without legal justification or excuse.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), may be applicable.

