3a–42–1.  PREMEDITATED MURDER (ARTICLE 118)

a.  MAXIMUM PUNISHMENT:  Death or mandatory minimum of confinement for life with eligibility for parole.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, with premeditation, murder __________ by means of (shooting (him) (her) with a rifle) (__________).

c.  ELEMENTS: 


(1) That (state the name of the alleged victim) is dead;


(2) That his/her death resulted from the (act) (omission) of the accused in (state the act or failure to act alleged) at (state the time and place alleged);


(3) That the killing of (state the name or description of the alleged victim) by the accused was unlawful; and


(4) That, at the time of the killing, the accused had a premeditated design to kill.

d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

The killing of a human being is unlawful when done without legal justification or excuse.  
“Premeditated design to kill” means the formation of a specific intent to kill and consideration of the act intended to bring about death.  The “premeditated design to kill” does not have to exist for any measurable or particular length of time.  The only requirement is that it must precede the killing.

NOTE 1:  Premeditation and lesser included offenses.  If the evidence raises an issue as to the accused’s capacity to premeditate, Instruction 6-5, Partial Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea, and/or Instruction 5-12, Voluntary Intoxication, may be applicable.  If so, instruct on the elements of unpremeditated murder and any other lesser included offenses that may be raised by the evidence.

NOTE 2:  Lesser included offenses otherwise raised.  When the accused denies premeditated design to kill, or other evidence in the case tends to negate such design, an instruction on unpremeditated murder (Instruction 3a-42-2) will ordinarily be necessary.  If the denial extends to any intent to kill or inflict great bodily harm, or other evidence tends to negate such intent, an instruction on involuntary manslaughter (Instruction 3a-43-2) must ordinarily be given.

NOTE 3:  Causation.  If an issue is raised at trial regarding whether the death resulted from the act of the accused, it may be necessary to instruct on lesser included offenses that do not include the death of the victim.

NOTE 4:  Transferred intent.  When an issue of transferred intent is raised by the evidence, the court may be instructed substantially as follows: 

When a person with a premeditated design to kill attempts unlawfully to kill a certain person, but, by mistake or inadvertence, kills another person, the individual is still criminally responsible for a premeditated murder, because the premeditated design to kill is transferred from the intended victim of (his) (her) action to the actual victim.  If you are satisfied beyond a reasonable doubt that the victim named in the specification is dead and that (his) (her) death resulted from the unlawful (act) (omission) of the accused in (state the act or omission alleged) with the premeditated design to kill (state the name or description of the individual other than the alleged victim), you may still find the accused guilty of the premeditated killing of (state the name or description of the alleged victim).

NOTE 5:  Passion and ability to premeditate.  When the evidence indicates that the passion of the accused may have affected his or her capacity to premeditate, as in the case where there was a lapse of time between adequate provocation and the act, but the passion of the accused persists, the court may be instructed substantially as follows:

An issue has been raised by the evidence as to whether the accused acted in the heat of sudden “passion.”  “Passion” means a degree of rage, pain, or fear which prevents cool reflection.  If sufficient cooling off time passes between the provocation and the time of the killing which would allow a reasonable person to regain self-control and refrain from killing, the provocation will not reduce murder to the lesser offense of voluntary manslaughter.  However, you may consider evidence of the accused’s passion in determining whether (he) (she) possessed sufficient mental capacity to have “the premeditated design to kill.”  An accused cannot be found guilty of premeditated murder if, at the time of the killing, (his) (her) mind was so confused by (anger) (rage) (pain) (sudden resentment) (fear) (or) (_________) that (he) (she) could not or did not premeditate.  On the other hand, the fact that the accused’s passion may have continued at the time of the killing does not necessarily demonstrate that (he) (she) was deprived of the ability to premeditate or that (he) (she) did not premeditate.  Thus, (if you are convinced beyond a reasonable doubt that sufficient cooling off time had passed between the provocation and the time of the killing which would allow a reasonable person to regain his/her self-control and refrain from killing), you must decide whether the accused in fact had the premeditated design to kill.  If you are not convinced beyond a reasonable doubt that the accused killed with premeditation, you may still find (him) (her) guilty of unpremeditated murder, if you are convinced beyond a reasonable doubt that the death of (state the name of the alleged victim) was caused, without justification or excuse, by an (act) (failure to act) of the accused and (the accused intended to kill or inflict great bodily harm on the victim) (the act of the accused was inherently dangerous to others and showed a wanton disregard for human life).

NOTE 6:  Issue of sudden passion caused by adequate provocation raised.  When killing in the heat of sudden passion caused by adequate provocation is placed in issue, the military judge should instruct on the lesser included offense of voluntary manslaughter as well as unpremeditated murder.

NOTE 7:  Brain death instruction.  The military standard for death includes brain death.  An individual is dead who has sustained either:  (1) irreversible cessation of spontaneous respiration and circulatory functions, or (2) irreversible cessation of all functions of the brain, including the brain stem.  See United States v. Gomez, 15 MJ 954 (ACMR 1983); United States v. Jefferson, 22 MJ 315 (CMA 1986); and United States v. Taylor, 44 MJ 254 (CAAF 1996).  Instruction 7-24, Brain Death, may be adapted for this circumstance.

NOTE 8:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is normally applicable.

3a–42–2.  UNPREMEDITATED MURDER (ARTICLE 118) 

a.  MAXIMUM PUNISHMENT:  DD, TF, life without eligibility for parole, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, murder __________ by means of (shooting (him) (her) with a rifle) (__________).

c.  ELEMENTS: 


(1) That (state the name or description of the alleged victim) is dead;


(2) That his/her death resulted from the (act) (omission) of the accused in (state the act or failure to act alleged) at (state the time and place alleged);


(3) That the killing of (state the name or description of the alleged victim) by the accused was unlawful; and


(4) That, at the time of the killing, the accused had the intent to kill or inflict great bodily harm upon a person.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The killing of a human being is unlawful when done without legal justification or excuse.  

The intent to kill or inflict great bodily harm may be proved by circumstantial evidence, that is, by facts or circumstances from which you may reasonably infer the existence of such an intent.  Thus, it may be inferred that a person intends the natural and probable results of an act (he) (she) purposely does.   Therefore, if a person does an intentional act which is likely to result in death or great bodily harm, it may be inferred that (he) (she) intended to inflict death or great bodily harm.  The drawing of this inference is not required.  The intent need not be directed toward the person killed, or exist for any particular time before commission of the act, or have previously existed at all.  It is sufficient that the intent to kill existed at the time of the act or omission.
“Great bodily harm” means serious injury.  “Great bodily harm” does not mean minor injuries, such as a black eye or bloody nose, but does mean fractured or dislocated bones, deep cuts, torn members of the body, serious damage to internal organs, and other serious bodily injuries.

NOTE 1:  Intent to kill or inflict great bodily harm in issue.  When the accused denies the intent to kill or inflict great bodily harm, an instruction on involuntary manslaughter must ordinarily be given.

NOTE 2:  Sudden passion caused by adequate provocation in issue.  When killing in the heat of sudden passion caused by adequate provocation is placed in issue, the military judge must instruct substantially as below.  Do not use Instruction 3a-43-1 to instruct on the lesser included offense of voluntary manslaughter; use the instruction below:

The lesser offense of voluntary manslaughter is included in the crime of unpremeditated murder.  “Voluntary manslaughter” is the unlawful killing of a human being, with an intent to kill or inflict great bodily harm, done in the heat of sudden passion caused by adequate provocation.  Acts of the accused which might otherwise amount to murder constitute only the lesser offense of voluntary manslaughter if those acts were done in the heat of sudden passion caused by adequate provocation.  “Passion” means a degree of anger, rage, pain, or fear which prevents cool reflection.  The law recognizes that a person may be provoked to such an extent that in the heat of sudden passion caused by adequate provocation, (he) (she) strikes a fatal blow before (he) (she) has had time to control (himself) (herself).  A person who kills because of passion caused by adequate provocation is not guilty of murder.  Provocation is adequate if it would cause uncontrollable passion in the mind of a reasonable person.  The provocation must not be sought or induced as an excuse for killing or doing harm.

If you are not satisfied beyond a reasonable doubt that the accused is guilty of murder, but you are satisfied beyond a reasonable doubt that the killing, although done in the heat of sudden passion caused by adequate provocation, was done with the intent to kill or inflict great bodily harm, you may still find (him) (her) guilty of voluntary manslaughter.

NOTE 3:  Defenses.  When an issue of self-defense, accident, or other legal justification or excuse is raised, tailored instructions must be given.

NOTE 4:  Transferred intent.  When the issue of transferred intent is raised by the evidence, the military judge should instruct substantially as follows:

When a person with intent to kill or inflict great bodily harm attempts unlawfully to kill or inflict great bodily harm upon a certain person, but, by mistake or inadvertence, kills another person, the individual is still criminally responsible for a killing with intent to kill or inflict great bodily harm because the intent to kill or inflict great bodily harm is transferred from the intended victim of (his) (her) action to the actual victim.  If you are satisfied beyond a reasonable doubt that the victim named in the specification is dead and that his/her death resulted from the unlawful (act) (omission) of the accused in (state the act or omission alleged) with intent to kill or inflict great bodily harm upon (state the name or description of the individual other than the alleged victim), you may still find the accused guilty of the unpremeditated murder of (state the name of the alleged victim).

NOTE 5:  Timing of the formulation of intent.  If an issue is raised with respect to the time of the formulation of the intent to kill or inflict great bodily harm, the military judge may instruct as follows:

The intent to kill or inflict great bodily harm does not have to exist for any measurable or particular time before the (act) (omission) which causes the death.  All that is required is that it exist at the time of the (act) (omission) which caused the death.

NOTE 6:  Voluntary intoxication raised.  If there is some evidence of voluntary intoxication, but no issue of insanity, the following instruction may be appropriate, provided there were no other factors that may have combined with the accused’s alcohol consumption to affect his/her mental capacity to form the requisite intent:

Although the accused must have had the intent to kill or inflict great bodily harm, voluntary intoxication, by itself, is not a defense to unpremeditated murder.  Voluntary intoxication, standing alone, will not reduce unpremeditated murder to a lesser degree of unlawful killing.

NOTE 7:  Brain death instruction.  The military standard for death includes brain death.  An individual is dead who has sustained either:  (1) irreversible cessation of circulatory and respiratory functions, or (2) irreversible cessation of brain function.  See United States v. Gomez, 15 MJ 954 (ACMR 1983) and United States v. Jefferson, 22 MJ 315 (CMA 1986).  Instruction 7-24, Brain Death, may be adapted for this circumstance.

3a–42–3.  MURDER WHILE ENGAGING IN AN ACT INHERENTLY DANGEROUS TO ANOTHER (ARTICLE 118) 

a.  MAXIMUM PUNISHMENT:  DD, TF, life without eligibility for parole, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, murder __________ by means of (shooting (him) (her) with a rifle) (__________).

c.  ELEMENTS: 


(1) That (state the name or description of the alleged victim) is dead;


(2) That (his) (her) death resulted from the intentional act of the accused in (state the act alleged), at (state the time and place alleged);


(3) That this act was inherently dangerous to another and showed a wanton disregard for human life;


(4) That the accused knew that death or great bodily harm was a probable consequence of the act; and


(5) That the killing by the accused was unlawful.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The killing of a human being is unlawful when done without legal justification or excuse.

The act must be intentional, but death or great bodily harm does not have to be the intended result.

(The act may even be accompanied by a wish that death will not be caused.)

An act shows a wanton disregard for human life when it is characterized by heedlessness of the probable consequences of the act, or indifference to the likelihood of death or great bodily harm, and demonstrates a total disregard for the known probable results of death or great bodily harm.  

NOTE 1:  Voluntary intoxication.  If there is some evidence of voluntary intoxication, but no issue of insanity, the following instruction may be appropriate, provided there were no other factors which may have combined with the accused’s alcohol consumption to affect the accused’s mental capacity to intend the act and know its probable consequences:

Although the accused must have intended the act and known its probable results, voluntary intoxication, by itself, is not a defense to this offense.  Furthermore, voluntary intoxication, standing alone, will not reduce this offense to a lesser degree of unlawful killing.

NOTE 2:  Findings Worksheet and announcement of findings when Article 118(3) is a lesser included offense.  When a violation of Article 118(3) is a lesser included offense or in issue as an alternate theory to murder under Article 118 (1) or (2), the Findings Worksheet should clearly indicate this theory of culpability. 

NOTE 3:  Brain death instruction.  The military standard for death includes brain death.  An individual is dead who has sustained either:  (1) irreversible cessation of spontaneous respiration and circulatory functions, or (2) irreversible cessation of all functions of the brain, including the brain stem.  See United States v. Gomez, 15 MJ 954 (ACMR 1983); United States v. Jefferson, 22 MJ 315 (CMA 1986); and United States v. Taylor, 44 MJ 254 (CAAF 1996).  Instruction 7-24, Brain Death, may be adapted for this circumstance. 

NOTE 4:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is usually appropriate.  Instruction 5-11-1, Ignorance or Mistake – Where Specific Intent or Actual Knowledge is an Issue, may be applicable to the accused’s knowledge of the conditions under which he/she acted.

e.  REFERENCES:  United States v. Stokes, 19 CMR 191(CMA 1955), United States v. Berg, 31 MJ 38 (CMA 1990); United States v. McMonagle, 34 MJ 852 (ACMR 1992), rev’d in part, 38 MJ 53 (CMA 1993).

3a–42–4.  FELONY MURDER (ARTICLE 118) 

a.  MAXIMUM PUNISHMENT:  Death or mandatory minimum of confinement for life with eligibility for parole.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, (while (perpetrating) (attempting to perpetrate) __________) murder __________ by means of (shooting (him) (her) with a rifle) (__________).

c.  ELEMENTS: 


(1) That (state the name or description of the alleged victim) is dead; 


(2) That his/her death resulted from the (act) (omission) of the accused in (state the act or failure to act alleged) at (state the time and place alleged);


(3) That the killing of (state the name or description of the alleged victim) by the accused was unlawful; and


(4) That, at the time of the killing, the accused was engaged in the (attempted) perpetration of (burglary) (rape) (rape of a child) (sexual assault) (sexual assault of a child) (aggravated sexual contact) (sexual abuse of a child) (robbery) (aggravated arson).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The killing of a human being is unlawful when done without legal justification or excuse.  

To find that the accused was participating in the (attempted) commission of the offense of (burglary) (rape) (rape of a child) (sexual assault) (sexual assault of a child) (aggravated sexual contact) (sexual abuse of a child) (robbery) (aggravated arson), you must be satisfied beyond a reasonable doubt:

NOTE 1:  Elements of the felony offense.  The military judge should state here the elements of the offense alleged to have been perpetrated or attempted.  This statement should be based upon the pertinent instruction that lists the elements of that offense, but should be tailored to serve the purpose for which the statement is intended.  When the offense committed is an attempted perpetration of the above stated crimes, the military judge should refer to Instruction 3a-4-1, Attempts - Other than Murder and Voluntary Manslaughter, which will prove helpful in drafting necessary instructions.

NOTE 2:  Causation.  Should an issue arise with regard to the lack of a relationship between the felony and the death, use the following:

In order to find that the killing, if any, was committed while the accused was engaged in the (burglary) (rape) (rape of a child) (sexual assault) (sexual assault of a child) (aggravated sexual contact) (sexual abuse of a child) (robbery) (aggravated arson), you must find beyond a reasonable doubt that an act of the accused which caused the victim’s death and the (burglary) (rape) (rape of a child) (sexual assault) (sexual assault of a child) (aggravated sexual contact) (sexual abuse of a child) (robbery) (aggravated arson) occurred at substantially the same time and place.  Additionally, you must find a causal connection between the commission of the (burglary) (rape) (rape of a child) (sexual assault) (sexual assault of a child) (aggravated sexual contact) (sexual abuse of a child) (robbery) (aggravated arson) and the act which caused the victim’s death.

NOTE 3:  Specific intent as an element of the felony offense.  While felony murder, as such, does not involve premeditation or specific intent, some of the crimes of (burglary) (rape) (rape of a child) (sexual assault) (sexual assault of a child) (aggravated sexual contact) (sexual abuse of a child) (robbery) (aggravated arson) do involve a specific intent.  Also, the crime of aggravated arson involves an element of knowledge.  Thus, when appropriate, you should consult Instruction 6-5, Partial Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea, or Instruction 5-12, Voluntary Intoxication, for instructions bearing on specific intent or knowledge. 

NOTE 4:  Brain death instruction.  The military standard for death includes brain death.  An individual is dead who has sustained either:  (1) irreversible cessation of spontaneous respiration and circulatory functions, or (2) irreversible cessation of all functions of the brain, including the brain stem.  See United States v. Gomez, 15 MJ 954 (ACMR 1983); United States v. Jefferson, 22 MJ 315 (CMA 1986); and United States v. Taylor, 44 MJ 254 (CAAF 1996).  Instruction 7-24 Brain Death, may be adapted for this circumstance. 

NOTE 5:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), may also be applicable.

3a–43–1.  VOLUNTARY MANSLAUGHTER (ARTICLE 119) 

NOTE 1:  About this instruction.  The following instruction should not be given when instructing on voluntary manslaughter as a lesser included offense.  For the proper instruction in that case, see NOTE 2 in Instruction 3a-42-2.

a.  MAXIMUM PUNISHMENT:

(1) When committed upon a child under 16 years of age:  DD, TF, 20 yrs, E-1.

(2) All other cases:  DD, TF, 15 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board--location), on or about __________, willfully and unlawfully kill __________, (a child under 16 years of age) by __________ (him) (her) (in) (on) the __________ with a __________.

c.  ELEMENTS: 


(1) That (state the name or description of the alleged victim) is dead;


(2) That (his) (her) death resulted from the (act) (omission) of the accused in (state the act or omission alleged) at (state the time and place alleged);


(3) That the killing of (state the name or description of the alleged victim) by the accused was unlawful; (and)


(4) That, at the time of the killing, the accused had the intent to kill or inflict great bodily harm upon (state the name or description of the alleged victim); [and].


[(5)] That (state the name or description of the alleged victim) was a child under the age of 16 years.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

Killing a human being is unlawful when done without legal justification or excuse.

NOTE 2:  Sudden passion not an element.  When voluntary manslaughter is the charged offense, the existence of sudden passion caused by adequate provocation is not an element.  The following instruction may be appropriate:

The offense of voluntary manslaughter is committed when a person, with intent to kill or inflict great bodily harm, unlawfully kills a human being in the heat of sudden passion caused by adequate provocation.

Heat of passion may result from fear or rage.  Proof that the accused was acting in the heat of passion caused by adequate provocation is not required.  It is essential, however, that the (four) (five) elements I have listed for you be proved beyond a reasonable doubt before the accused can be convicted of voluntary manslaughter.

NOTE 3:  Capacity to form the specific intent.  Instruction 6-5, Partial Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea, and Instruction 5-12, Voluntary Intoxication, may be applicable as bearing upon the capacity of the accused to formulate the specific intent required for voluntary manslaughter.  If such capacity is in issue, instructions must be given on involuntary manslaughter and other lesser included offenses that may be raised by the entire evidence in the case.

NOTE 4:  Transferred intent.  When the issue of transferred intent is raised by the evidence, the following instruction should be given:

When an individual with intent to kill or inflict great bodily harm attempts unlawfully to kill or to inflict great bodily harm upon a person (while in the heat of sudden passion caused by adequate provocation), but, by mistake or inadvertence, kills another person, the individual is still criminally responsible for the killing with the intent to kill or inflict great bodily harm because the intent is transferred from the intended victim of (his) (her) action to the actual victim.  If you are satisfied beyond a reasonable doubt that the victim is dead and that his/her death resulted from the unlawful (act) (failure to act) of the accused in (state the act or failure to act alleged) with intent to kill or inflict great bodily harm upon (state the name or description of the individual other than the victim) you may still find the accused guilty of the voluntary manslaughter of (state the name or description of the alleged victim).

NOTE 5:  Accused’s knowledge of child’s age.  When the alleged victim is a child under the age of 16 years, provide the following instruction:

Knowledge that (state the name or description of the alleged victim) was under the age of 16 years is not an element of the offense.

Accordingly, if you are convinced beyond a reasonable doubt that (state the name of the alleged victim) was under the age of 16 years at the time of the alleged offense, you are advised that the prosecution is not required to prove that the accused knew that (state the name of the alleged victim) was under the age of 16 years at the time of the alleged offense, and it is not a defense to voluntary manslaughter upon a child even if the accused reasonably believed that (state the name of the alleged victim) was at least 16 years old.

NOTE 6:  Causation.  If an issue is raised regarding whether the act or failure to act on the part of the accused caused the death of the victim, it would be necessary to instruct on lesser included offenses not involving death of the victim, e.g., aggravated assault. 

NOTE 7:  Brain death instruction.  The military standard for death includes brain death.  An individual is dead who has sustained either:  (1) irreversible cessation of spontaneous respiration and circulatory functions, or (2) irreversible cessation of all functions of the brain, including the brain stem.  See United States v. Gomez, 15 MJ 954 (ACMR 1983); United States v. Jefferson, 22 MJ 315 (CMA 1986); and United States v. Taylor, 44 MJ 254 (CAAF 1996).  Instruction 7-24, Brain Death, may be adapted for this circumstance.

NOTE 8:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–43–2.  INVOLUNTARY MANSLAUGHTER—CULPABLE NEGLIGENCE (ARTICLE 119) 

a.  MAXIMUM PUNISHMENT:

(1) When committed upon a child under 16 years of age:  DD, TF, 15 years, E-1.

(2) All other cases:  DD, TF, 10 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board--location), on or about __________, by culpable negligence, unlawfully kill __________ (a child under 16 years of age) by __________ (him) (her) (in) (on) the __________ with a __________.

c.  ELEMENTS: 


(1) That (state the name or description of the alleged victim) is dead;


(2) That (his) (her) death resulted from the (act) (omission) of the accused in (state the act or omission alleged) at (state the time and place alleged);


(3) That the killing of (state the name or description of the alleged victim) by the accused was unlawful; (and)


(4) That this (act) (omission) constituted culpable negligence; [and]


 [(5)] That (state the name or description of the alleged victim) was a child under the age of 16 years.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

Killing a human being is unlawful when done without legal justification or excuse.

“Culpable negligence” is a degree of carelessness greater than simple negligence.  ‘Simple negligence” is the absence of due care.  The law requires everyone at all times to demonstrate the care for the safety of others that a reasonably careful person would demonstrate under the same or similar circumstances; this is what “due care” means.  “Culpable negligence” is a negligent act or failure to act accompanied by a gross, reckless, wanton, or deliberate disregard for the foreseeable results to others.

You may find the accused guilty of involuntary manslaughter, only if you are satisfied beyond a reasonable doubt that the (act) (omission) of the accused which caused the death amounted to “culpable negligence.”

NOTE 1:  Proximate cause in issue.  In an appropriate case, the following instruction relating to proximate cause should be given:

The (act) (omission) must not only amount to culpable negligence, but must also be a proximate cause of death.  “Proximate cause” means that the death must have been the natural and probable result of the accused’s culpably negligent (act) (omission).  The proximate cause does not have to be the only cause, but it must be a contributory cause which plays an important part in bringing about the death.  (It is possible for the conduct of two or more persons to contribute each as a proximate cause to the death of another.  If the accused’s conduct was the proximate cause of the victim’s death, the accused will not be relieved of criminal responsibility just because some other person’s conduct was also a proximate cause of the death.)  (If the death occurred only because of some unforeseeable, independent, intervening cause which did not involve the accused, then the accused may not be convicted of involuntary manslaughter.)  The burden is on the prosecution to prove beyond a reasonable doubt (that there was no independent, intervening cause) (and) (that the accused’s culpable negligence was a proximate cause of the victim’s death).

NOTE 2:  Contributory negligence of victim.  In an appropriate case, the following instruction on contributory negligence of the victim should be given:

There is evidence in this case raising the issue of whether the deceased failed to use reasonable care and caution for his/her own safety.  If the accused’s culpable negligence was a proximate cause of the death, the accused is not relieved of criminal responsibility just because the negligence of the deceased may also have contributed to his/her death.  The conduct of the deceased is, however, important on the issue of whether the accused’s culpable negligence, if any, was a proximate cause of death.  Accordingly, a certain (act) (omission) may be a proximate cause of death even if it is not the only cause, as long as it is a direct or contributing cause and plays an important role in causing the death.  An (act) (omission) is not a proximate cause of the death if some other force independent of the accused’s (act) (omission) intervened as a cause of death.

NOTE 3:  Accused’s knowledge of child’s age.  When the alleged victim is a child under the age of 16 years, provide the following instruction:

Knowledge that (state the name or description of the alleged victim) was under the age of 16 years is not an element of the offense.

Accordingly, if you are convinced beyond a reasonable doubt that (state the name of the alleged victim) was under the age of 16 years at the time of the alleged offense, you are advised that the prosecution is not required to prove that the accused knew that (state the name of the alleged victim) was under the age of 16 years at the time of the alleged offense, and it is not a defense to involuntary manslaughter upon a child even if the accused reasonably believed that (state the name of the alleged victim) was at least 16 years old.

NOTE 4:  Brain death instruction.  The military standard for death includes brain death.  An individual is dead who has sustained either:  (1) irreversible cessation of spontaneous respiration and circulatory functions, or (2) irreversible cessation of all functions of the brain, including the brain stem.  See United States v. Gomez, 15 MJ 954 (ACMR 1983); United States v. Jefferson, 22 MJ 315 (CMA 1986); and United States v. Taylor, 44 MJ 254 (CAAF 1996).  Instruction 7-24, Brain Death, may be adapted for this circumstance.

3a–43–3.  INVOLUNTARY MANSLAUGHTER—WHILE PERPETRATING OR ATTEMPTING TO PERPETRATE CERTAIN OFFENSES (ARTICLE 119) 

a.  MAXIMUM PUNISHMENT:  

(1) When committed upon a child under 16 years of age:  DD, TF, 15 years, E-1.

(2) All other cases:  DD, TF, 10 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board--location), on or about __________, while (perpetrating) (attempting to perpetrate) an offense directly affecting the person of __________, to wit: (maiming) (a battery) (__________) unlawfully kill __________ (a child under 16 years of age) by __________ (him) (her) (in) (on) the __________ with a __________.

c.  ELEMENTS: 


(1) That (state the name or description of the alleged victim) is dead;


(2) That (his) (her) death resulted from the (act) (omission) of the accused in (state the act or omission alleged) at (state the time and place alleged);


(3) That the killing of (state the name or description of the alleged victim) by the accused was unlawful; (and)


(4) That, at the time of the killing, the accused was perpetrating  the (attempted) commission of the offense of (assault) (battery) (false imprisonment) (maiming) (__________) directly affecting the person of (state the name or description of the alleged victim); [and].


[(5)] That (state the name or description of the alleged victim) was a child under the age of 16 years.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The killing of a human being is unlawful when done without legal justification or excuse.

To find that the accused was participating in the (attempted) commission of the offense of (assault) (battery) (false imprisonment) (maiming) (__________), you must be satisfied by legal and competent evidence beyond a reasonable doubt:  

NOTE 1:  Elements of offense directly affecting the person.  The military judge should list the elements of the offense alleged to have been perpetrated or attempted.  The statement should be based upon the pertinent instruction that lists the elements of the offense, but should be tailored to serve the purpose for which the statement is intended.  When the offense committed is an attempted perpetration, the military judge should refer to Instruction 3a-4-1, Attempts, which will prove helpful in drafting the instructions at hand.  Note that the phrase “directly affecting the person” does not include burglary, rape, rape of a child, sexual assault, sexual assault of a child, aggravated sexual contact, sexual abuse of a child, robbery, or aggravated arson.  

NOTE 2:  Causation.  If an issue arises as to the lack of a relationship between the offense directly affecting the person and the death, the members may be instructed substantially as follows:

To find whether the killing, if any, was committed while the accused (was participating in) (attempted) (state the offense directly affecting the victim), you must find beyond a reasonable doubt that an act of the accused which caused the victim’s death and the (state the offense alleged to have been perpetrated or attempted) occurred at substantially the same time and place.  Additionally, you must find a causal connection between the commission of the (attempted) offense of (state the offense alleged to have been perpetrated or attempted) and the act which caused the victim’s death.

NOTE 3:  Accused’s knowledge of child’s age.  When the alleged victim is a child under the age of 16 years, provide the following instruction:

Knowledge that (state the name or description of the alleged victim) was under the age of 16 years is not an element of the offense.  

Accordingly, if you are convinced beyond a reasonable doubt that (state the name of the alleged victim) was under the age of 16 years at the time of the alleged offense, you are advised that the prosecution is not required to prove that the accused knew that (state the name of the alleged victim) was under the age of 16 years at the time of the alleged offense, and it is not a defense to involuntary manslaughter upon a child even if the accused reasonably believed that (state the name of the alleged victim) was at least 16 years old.

NOTE 4:  Brain death instruction.  The military standard for death includes brain death.  An individual is dead who has sustained either:  (1) irreversible cessation of spontaneous respiration and circulatory functions, or (2) irreversible cessation of all functions of the brain, including the brain stem.  See United States v. Gomez, 15 MJ 954 (ACMR 1983); United States v. Jefferson, 22 MJ 315 (CMA 1986); and United States v. Taylor, 44 MJ 254 (CAAF 1996).  Instruction 7-24, Brain Death, may be adapted for this circumstance.

3a–43a–1.  INJURING AN UNBORN CHILD (ARTICLE 119a)

a.  MAXIMUM PUNISHMENT:  Such punishment, other than death, as the court-martial may direct and consistent with the maximum punishment had the offense been committed upon the unborn child's mother.

b.  MODEL SPECIFICATION:

In that __________(personal jurisdiction data), did (at/on board--location), (subject matter jurisdiction data, if required), on or about _________ 20___, cause bodily injury to the unborn child of a pregnant woman, by engaging in the [(murder) (voluntary manslaughter) (involuntary manslaughter) (rape) (robbery) (maiming) (assault) of] [(burning) (setting afire) of (a dwelling inhabited by) (a structure or property known to (be occupied by) (belong to))] that woman.

c.  ELEMENTS:


(1) That (state the time and place alleged), the accused was engaged in the [(murder) (voluntary manslaughter) (involuntary manslaughter) (rape) (robbery) (maiming) (assault), of (state the name of the alleged pregnant woman)] [burning or setting afire, as arson, of (a dwelling inhabited by) (a structure or property known to be occupied by) (a structure or property belonging to)) (state the name of the alleged pregnant woman)];


(2) That (state the name of the alleged pregnant woman) was then pregnant; and


(3) That the accused thereby caused bodily injury to the unborn child of (state the name of the alleged pregnant woman).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “pregnant woman” is a female of any age who is carrying within her body an unborn child.

The term ‘unborn child’ means a child in utero (or a member of the species Homo Sapiens who is carried in the womb), at any stage of development, from conception to birth.

For the purpose of this offense, the term “bodily injury” to the unborn child is a cut, abrasion, bruise, burn, or disfigurement; physical pain; illness; impairment of the function of a bodily member, organ, or mental faculty; or any other injury to the body, no matter how temporary.

NOTE 1:  The members must be instructed on the elements of the alleged enumerated offense listed in Article 119a(b) (i.e., murder, voluntary or involuntary manslaughter, rape, robbery, maiming, assault, or arson) the accused was engaged in, which was the proximate cause of the bodily injury to the unborn child.  If the evidence of the alleged enumerated offense also raises a lesser included enumerated offense, the panel must also be advised accordingly (using the optional instruction below) and the Findings Worksheet must permit findings by exceptions and substitutions.

The accused may be found guilty of injuring an unborn child only if, in addition to all the other elements of the offense, you are convinced beyond a reasonable doubt that the accused engaged in the offense of (state the offense alleged), which has the following elements:  (state here the elements of the underlying offense alleged). 

Proof that the accused had an intent to injure the unborn child, or even had actual knowledge that (state the name of the alleged pregnant woman) was, at the time pregnant when the offense was committed, is not required. 

(The government has charged that the accused injured the unborn child of (state the name of the alleged pregnant woman) while engaged in the offense of (state the offense alleged).  If you are convinced beyond a reasonable doubt of all the elements of the charged offense, except that the accused was engaged in the offense of (state the offense alleged), you may still find the accused guilty, if you are convinced beyond a reasonable doubt that the accused injured the unborn child while engaged in the offense of (state the lesser included offense raised that is also an enumerated offense) a lesser included offense of (state the offense alleged).  (State the lesser included enumerated offense raised) has the following elements:  (state here the elements of the lesser included enumerated offense).  In this event you must make appropriate findings by excepting the word(s)”(state the offense alleged)”and substituting the word(s)”(state the lesser included enumerated offense).”) 

NOTE 2:  Causation.  When the issue of causation between the alleged enumerated offense and the bodily injury to the unborn child is an issue, give the following general instruction, followed by Instruction 5-19, tailored as appropriate. 

The specification in this case alleges that the bodily injury to the unborn child occurred as a result of the accused committing the offense of (state the offense alleged).  You may find the accused guilty of injuring the unborn child only if you find that the acts of the accused while engaging in that offense (or any lesser included offense as I have described for you) were the proximate cause of the injury to the unborn child.

NOTE 3:  Special defense.  A special defense of consent to an abortion, or death/injury occurring in the course of medical treatment, may reasonably be raised.  If applicable, the following instruction should be given.

(An accused may not be convicted of this offense for (his) (her) conduct relating to an abortion for which the consent of (state the name of the alleged pregnant woman), or a person authorized by law to act on her behalf, had been obtained or for which the law implies such consent.) ((Likewise,) An accused may not be convicted of this offense for (his) (her) conduct relating to any medical treatment of (state the name of the alleged pregnant woman) or her unborn child.)  (You have heard evidence that (here the military judge may summarize evidence related to an abortion of the unborn child allegedly consented to by the pregnant woman or other authorized person acting on her behalf, or evidence related to medical treatment for the pregnant woman or the unborn child.))  Unless you are convinced beyond a reasonable doubt that the injury to the unborn child (did not result from an abortion consented to by (state the name of the pregnant woman) or by someone legally authorized to act on her behalf,) ((and) did not result from the accused’s conduct in the course of any medical treatment of (state the name of the alleged pregnant woman) (or) (the unborn child), you may not convict the accused of this offense.)

3a–43a–2.  KILLING AN UNBORN CHILD (ARTICLE 119a)

a.  MAXIMUM PUNISHMENT:  Such punishment, other than death, as the court-martial may direct and consistent with the maximum punishment had the offense been committed upon the unborn child's mother.  

b.  MODEL SPECIFICATION:

In that __________(personal jurisdiction data), did (at/on board--location), (subject matter jurisdiction data, if required), on or about _________ 20___, cause the death of the unborn child of a pregnant woman, by engaging in the [(murder) (voluntary manslaughter) (involuntary manslaughter) (rape) (robbery) (maiming) (assault) of] [(burning) (setting afire) of (a dwelling inhabited by) (a structure or property known to (be occupied by) (belong to))] that woman.

c.  ELEMENTS:


(1) That (state the time and place alleged), the accused was engaged in the [(murder) (voluntary manslaughter) (involuntary manslaughter) (rape) (robbery) (maiming) (assault), of (state name of the alleged pregnant woman)] [burning or setting afire, as arson, of (a dwelling inhabited by) (a structure or property known to be occupied by) (a structure or property belonging to) (state the name of the alleged pregnant woman)];


(2) That (state the name of the alleged pregnant woman) was then pregnant; and


(3) That the accused thereby caused the death of the unborn child of (state the name of the alleged pregnant woman).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “pregnant woman” is a female of any age who is carrying within her body an unborn child.

The term “unborn child” means a child in utero (or a member of the species Homo Sapiens who is carried in the womb), at any stage of development, from conception to birth.

NOTE 1:  The members must be instructed on the elements of the alleged enumerated offense listed in Article 119a(b) (i.e., murder, voluntary or involuntary manslaughter, rape, robbery, maiming, assault, or arson) the accused was engaged in, which was the proximate cause of the death of the unborn child.  If the evidence of the alleged enumerated offense also raises a lesser included enumerated offense, the panel must also be advised accordingly (using the optional instruction below) and the Findings Worksheet must permit findings by exceptions and substitutions.

The accused may be found guilty of killing an unborn child only if, in addition to all the other elements of the offense, you are convinced beyond a reasonable doubt that the accused engaged in the offense of (state the offense alleged), which has the following elements:  (state here the elements of the underlying offense alleged). 

Proof that the accused had an intent to injure or kill the unborn child, or even had actual knowledge that (state the name of the alleged pregnant woman) was pregnant at the time the offense was committed, is not required. 

(The government has charged that the accused killed the unborn child of (state the name of the alleged pregnant woman) while engaged in the offense of (state the offense alleged).  If you are convinced beyond a reasonable doubt of all the elements of the charged offense, except that the accused was engaged in the offense of (state the offense alleged), you may still find the accused guilty, if you are convinced beyond a reasonable doubt that the accused killed the unborn child while engaged in the offense of (state the lesser included offense raised that is also an enumerated offense) a lesser included offense of (state the offense alleged).  (State the lesser included enumerated offense raised) has the following elements:  (state here the elements of the lesser included enumerated offense).  In this event you must make appropriate findings by excepting the word(s) “(state the offense alleged)” and substituting the word(s) “(state the lesser included enumerated offense).”)

NOTE 2:  Causation.  When the issue of causation between the alleged enumerated offense and death of the unborn child is an issue, give the following general instruction, followed by Instruction 5-19, tailored as appropriate.

The specification in this case alleges that the death of the unborn child occurred as a result of the accused committing the offense of (state the offense alleged).  You may find the accused guilty of killing the unborn child only if you find that the acts of the accused while engaging in that offense (or any lesser included offense as I have described for you) were the proximate cause of the death of the unborn child.

NOTE 3:  Special defense.  A special defense of consent to an abortion, or death/injury occurring in the course of medical treatment, may reasonably be raised.  If applicable, the following instruction should be given.

(An accused may not be convicted of this offense for (his) (her) conduct relating to an abortion for which the consent of (state the name of the alleged pregnant woman), or a person authorized by law to act on her behalf, had been obtained or for which the law implies such consent.)  ((Likewise,) An accused may not be convicted of this offense for (his) (her) conduct relating to any medical treatment of (state the name of the alleged pregnant woman) or her unborn child.)  (You have heard evidence that (here the military judge may summarize evidence related to an abortion of the unborn child allegedly consented to by the pregnant woman or other authorized person acting on her behalf, or evidence related to medical treatment for the pregnant woman or the unborn child.))  Unless you are convinced beyond a reasonable doubt that the death of the unborn child (did not result from a lawful abortion consented to by (state the name of the alleged pregnant woman) or by someone legally authorized to act on her behalf, ((and) did not result from the accused’s conduct in the course of any medical treatment of (state the name of the alleged pregnant woman) (or) (the unborn child), you may not convict the accused of this offense.)

3a–44a–3.  ATTEMPTED KILLING OF AN UNBORN CHILD (ARTICLE 119a)

a.  MAXIMUM PUNISHMENT:  Such punishment, other than death, as the court-martial may direct and consistent with the maximum punishment had the offense been committed upon the unborn child's mother..

b.  MODEL SPECIFICATION:

In that __________(personal jurisdiction data), did (at/on board--location), (subject matter jurisdiction data, if required), on or about _________ 20___, attempt to kill the unborn child of a pregnant woman, by engaging in the [(murder) (voluntary manslaughter) (involuntary manslaughter) (rape) (robbery) (maiming) (assault) of] [(burning) (setting afire) of (a dwelling inhabited by) (a structure or property known to (be occupied by) (belong to))] that woman.

c.  ELEMENTS:


(1) That (state the time and place alleged), the accused was engaged in the [(murder) (voluntary manslaughter) (involuntary manslaughter) (rape) (robbery) (maiming) (assault) of (state the name of the alleged pregnant woman)] [burning or setting afire, as arson, of (a dwelling inhabited by) (a structure or property known to be occupied by) (a structure or property belonging to) (state the name of the alleged pregnant woman)];


(2) That (state the name of the alleged pregnant woman) was then pregnant;


(3) That the accused thereby intended and attempted to kill the unborn child of (state the name of the alleged pregnant woman);


(4) That such act(s) amounted to more than mere preparation, that is, (it was a) (they were) substantial step(s) and a direct movement toward the unlawful killing of the unborn child; and

(5) That such act(s) apparently tended to bring about the intentional killing of the unborn child; that is, the act(s) apparently would have resulted in the intended death of the unborn child except for (a circumstance unknown to the accused) (an unexpected intervening circumstance) (__________) which prevented the killing of the unborn child.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The killing of an unborn child is unlawful when done without legal justification or excuse.

“Pregnant woman” is a female of any age who is carrying within her body an unborn child. 

The term "unborn child" means a child in utero (or a member of the species Homo Sapiens who is carried in the womb), at any stage of development, from conception to birth. 

Preparation consists of devising or arranging the means or measures necessary for the killing of the unborn child.  To find the accused guilty of this offense, you must find beyond a reasonable doubt that the accused went beyond preparatory steps, and (his) (her) act(s) amounted to a substantial step and a direct movement toward killing the unborn child.  A substantial step is one that is strongly corroborative of the accused’s criminal intent and is indicative of (his) (her) resolve to unlawfully kill the unborn child. 

Proof that the unborn child was actually killed is not required.  However, it must be proved beyond a reasonable doubt that the accused specifically intended to kill the unborn child of (state the name of the alleged pregnant woman) without legal justification or excuse. 

The intent to kill does not have to exist for any measurable or particular length of time before the act(s) of the accused that constitute(s) the attempt.  However, the intent to kill must exist at the time of the act(s) that constitute(s) the attempt.

The intent to kill may be proved by circumstantial evidence, that is, by facts or circumstances from which you may reasonably infer the existence of such an intent.  Thus, you may infer that a person intends the natural and probable results of an act (he) (she) purposely does. Therefore, if a person does an intentional act which is likely to result in death, it may be inferred that (he) (she) intended to inflict death.  The drawing of this inference, however, is not required.

NOTE 1:  The members must be instructed on the elements of the alleged enumerated offense listed in Article 119a(b) (i.e., murder, voluntary or involuntary manslaughter, rape, robbery, maiming, assault, or arson) the accused was engaged in, thereby attempting to kill the unborn child.  If the evidence of the alleged enumerated offense also raises a lesser included enumerated offense, the panel must also be advised accordingly (using the optional instruction below) and the Findings Worksheet must permit findings by exceptions and substitutions.

The accused may be found guilty of attempting to kill an unborn child only if, in addition to all the other elements of the offense, you are convinced beyond a reasonable doubt that the accused engaged in the offense of (state the offense alleged), which has the following elements:  (state here the elements of the underlying offense alleged). 

(The government has charged that the accused attempted to kill the unborn child of (state the name of the alleged pregnant woman) while engaged in the offense of (state the offense alleged).  If you are convinced beyond a reasonable doubt of all the elements of the charged offense, except that the accused was engaged in the offense of (state the offense alleged), you may still find the accused guilty, if you are convinced beyond a reasonable doubt that the accused attempted to kill the unborn child while engaged in the offense of (state the lesser included offense raised that is also an enumerated offense) a lesser included offense of (state the offense alleged).  (State the lesser included enumerated offense raised) has the following elements:  (state here the elements of the lesser included enumerated offense).  In this event you must make appropriate findings by excepting the word(s) "(state the offense alleged)" and substituting the word(s) "(state the lesser included enumerated offense).")

NOTE 2:  Special defense.  A special defense of consent to an abortion, or death/injury occurring in the course of medical treatment, may reasonably be raised.  If applicable, the following instruction should be given.

(An accused may not be convicted of this offense for (his) (her) conduct relating to an abortion for which the consent of (state the name of the alleged pregnant woman), or a person authorized by law to act on her behalf, had been obtained or for which such consent is implied by law.)  ((Likewise,) An accused may not be convicted of this offense for (his) (her) conduct relating to any medical treatment of (state the name of the alleged pregnant woman) or her unborn child.)  (You have heard evidence that (here the military judge may summarize evidence related to an abortion of the unborn child allegedly consented to by the pregnant woman or other authorized person acting on her behalf, or evidence related to medical treatment for the pregnant woman or the unborn child.))  Unless you are convinced beyond a reasonable doubt that the attempted killing of the unborn child (did not result from an abortion consented to by (state the name of the alleged pregnant woman) or by someone legally authorized to act on her behalf,) ((and) did not result from the accused’s conduct in the course of any medical treatment of (state the name of the alleged pregnant woman) (or) the unborn child), you may not convict the accused of this offense.)

NOTE 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), will ordinarily be applicable.

3a–43a–4.  INTENTIONALLY KILLING AN UNBORN CHILD (ARTICLE 119a)

a.  MAXIMUM PUNISHMENT:  Such punishment, other than death, as the court-martial may direct and consistent with the maximum punishment had the offense been committed upon the unborn child's mother.
b.  MODEL SPECIFICATION:

In that __________(personal jurisdiction data), did (at/on board--location), (subject matter jurisdiction data, if required), on or about _________ 20___, intentionally kill the unborn child of a pregnant woman, by engaging in the [(murder) (voluntary manslaughter) (involuntary manslaughter) (rape) (robbery) (maiming) (assault) of] [(burning) (setting afire) of (a dwelling inhabited by) (a structure or property known to (be occupied by) (belong to))] that woman.

c.  ELEMENTS:


(1) That (state the time and place alleged), the accused was engaged in the [(murder) (voluntary manslaughter) (involuntary manslaughter) (rape) (robbery) (maiming) (assault) of (state the name of the alleged pregnant woman)] [burning or setting afire, as arson, of (a dwelling inhabited by) (a structure or property known to be occupied by) (a structure or property belonging to) (state the name of the alleged pregnant woman)];


(2) That (state the name of the alleged pregnant woman) was then pregnant; and


(3) That the accused thereby intentionally killed the unborn child of (state the name of the alleged pregnant woman).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The killing of an unborn child is unlawful when done without legal justification or excuse.

“Pregnant woman” is a female of any age who is carrying within her body an unborn child.

The term “unborn child” means a child in utero (or a member of the species Homo Sapiens who is carried in the womb), at any stage of development, from conception to birth.

An “intentional” killing means the accused specifically intended the death of the unborn child.  The intent to kill may be proved by circumstantial evidence, that is, by facts or circumstances from which you may reasonably infer the existence of such an intent.  Thus, you may infer that a person intends the natural and probable results of an act (he) (she) purposely does.  Therefore, if a person does an intentional act which is likely to result in death, it may be inferred that (he) (she) intended to inflict death.  The drawing of this inference, however, is not required.

NOTE 1:  The members must be instructed on the elements of the alleged enumerated offense listed in Article 119a(b) (i.e., murder, voluntary manslaughter, involuntary manslaughter, rape, robbery, maiming, assault, or arson) the accused was engaged in, which was the proximate cause of the death of the unborn child.  If the evidence of the alleged enumerated offense also raises a lesser included enumerated offense, the panel must also be advised accordingly (using the optional instruction below) and the Findings Worksheet must permit findings by exceptions and substitutions.

The accused may be found guilty of killing an unborn child if, in addition to all the other elements of the offense, you are convinced beyond a reasonable doubt that the accused engaged in the alleged offense of (state the offense alleged), which has the following elements:  (state the elements of the enumerated offense alleged). 

(The government has charged that the accused intentionally killed the unborn child of (state the name of the alleged pregnant woman) while engaged in the offense of (state the offense alleged).  If you are convinced beyond a reasonable doubt of all the elements of the charged offense, except that the accused was engaged in the offense of (state the offense alleged), you may still find the accused guilty, if you are convinced beyond a reasonable doubt that the accused intentionally killed the unborn child while engaged in the offense of (state the lesser included offense raised that is also an enumerated offense) a lesser included offense of (state the offense alleged).  (State the lesser included enumerated offense raised) has the following elements:  (state here the elements of the lesser included enumerated offense).  In this event you must make appropriate findings by excepting the word(s) “(state the offense alleged)” and substituting the word(s) “(state the lesser included enumerated offense).”)

NOTE 2:  Special defense.  A special defense of consent to an abortion, or death/injury occurring in the course of medical treatment, may reasonably be raised.  If applicable, the following instruction should be given.

(An accused may not be convicted of this offense for (his) (her) conduct relating to an abortion for which the consent of (state the name of the alleged pregnant woman), or a person authorized by law to act on her behalf, had been obtained or for which such consent is implied by law.)  ((Likewise,) an accused may not be convicted of this offense for (his) (her) conduct relating to any medical treatment of (state the name of the alleged pregnant woman) or her unborn child.)  (You have heard evidence that (here the military judge may summarize evidence related to an abortion of the unborn child allegedly consented to by the pregnant woman or other authorized person acting on her behalf, or evidence related to medical treatment for the pregnant woman or the unborn child.))  Unless you are convinced beyond a reasonable doubt that the death of the unborn child (did not result from an abortion consented to by (state the name of the alleged pregnant woman) or by someone legally authorized to act on her behalf,) ((and) did not result from the accused’s conduct in the course of any medical treatment of (state the name of the alleged pregnant woman) (or) the unborn child), you may not convict the accused of this offense.)

NOTE 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), will ordinarily be applicable.

3a–43b–1.  CHILD ENDANGERMENT (ARTICLE 119b)

a.  MAXIMUM PUNISHMENT:

(1) By design resulting in grievous bodily harm:  DD, TF, 8 years, E-1.

(2) By design resulting in harm:  DD, TF, 5 years, E-1.

(3) Other cases by design:  DD, TF, 4 years, E-1.

(4) By culpable negligence resulting in grievous bodily harm:  DD, TF, 3 years, E-1.

(5) By culpable negligence resulting in harm:  BCD, TF, 2 years, E-1.

(6) Other cases by culpable negligence:  BCD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

Resulting in grievous bodily harm. 

In that____________(personal jurisdiction data), (at/on board—location), on or about ____ 20 __, had a duty for the care of ________, a child under the age of 16 years and did endanger the (mental health) (physical health) (safety) (welfare) of said ____________, by (leaving the said _________ unattended in (his) (her) quarters for over _________ (hours) (days) with no adult present in the home) (by failing to obtain medical care for the said_______’s diabetic condition) (_________), and that such conduct (was by design) (constituted culpable negligence) (which resulted in grievous bodily harm, to wit:________________) (broken leg) (deep cut) (fractured skull)).

Resulting in harm. 

In that _________ (personal jurisdiction data), (at/on board—location), on or about _________ 20 __, had a duty for the care of _________, a child under the age of 16 years, and did endanger the (mental health) (physical health) (safety) (welfare) of said _________, by (leaving the said _________unattended in (his) (her) quarters for over _________ (hours) (days) with no adult present in the home) (by failing to obtain medical care for the said _________’s diabetic condition) (______________), and that such conduct (was by design) (constituted culpable negligence) (which resulted in (harm, to wit:________) (a black eye) (bloody nose) (minor cut)).

Other cases. 

In that __________(personal jurisdiction data), (at/on board—location), on or about ______ 20 __, was responsible for the care of __________, a child under the age of 16 years, and did endanger the (mental health) (physical health) (safety) (welfare) of said________, by (leaving the said _____________ unattended in (his) (her) quarters for over _________ (hours) (days) with no adult present in the home) (by failing to obtain medical care for the said ___________’s diabetic condition) (___________), and that such conduct (was by design) (constituted culpable negligence).

c.  ELEMENTS:

(1) That the accused had a duty for the care of (state the name of the alleged victim);


(2) That (state the name of the alleged victim) was then under the age of 16 years; (and)

(3) That (state the time and place alleged), the accused endangered (state the name of the alleged victim)’s (mental health) (physical health) (safety) (welfare) through (design) (culpable negligence) by ____________________; [and]

[(4)] That the accused’s conduct resulted in (harm) (grievous bodily harm) to (state the name of the alleged victim), to wit: __________.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Endanger” means to subject one to reasonable probability of harm.  

“Duty of care” is determined by the totality of the circumstances and may be established by statute, regulation, legal parent-child relationship, mutual agreement, or assumption of control or custody by affirmative act.  When there is no duty of care of a child, there is no offense under this paragraph.  Thus, there is no offense when a stranger makes no effort to feed a starving child or an individual, such as a neighbor, not charged with the care of a child does not prevent the child from running and playing in the street. 

(“Design” means on purpose, intentionally, or according to plan and requires specific intent to endanger the child.) 

(“Culpable negligence” is a degree of carelessness greater than simple negligence.  It is a negligent act or omission accompanied by a culpable disregard for the foreseeable consequences to others of that act or omission.  In the context of this offense, culpable negligence may include acts that, when viewed in the light of human experience, might foreseeably result in harm to a child.  The age and maturity of the child, the conditions surrounding the neglectful conduct, the proximity of assistance available, the nature of the environment in which the child may have been left, the provisions made for care of the child, and the location of the parent or adult responsible for the child relative to the location of the child, among others, may be considered in determining whether the conduct constituted culpable negligence.  (While this offense may be committed against any child under 16, the age of the victim is a factor in the culpable negligence determination.  Leaving a teenager alone for an evening may not be culpable (or even simple) negligence; leaving an infant or toddler for the same period might constitute culpable negligence.  On the other hand, leaving a teenager without supervision for an extended period while the accused was on temporary duty outside commuting distance might constitute culpable negligence.)) 

NOTE 1:  If actual harm not alleged.  If the endangerment is not alleged to have resulted in actual harm, give the following instruction:

Actual physical or mental harm to the child is not required.  The offense requires that the accused’s actions reasonably could have caused physical or mental harm or suffering.

NOTE 2:  If harm is alleged.  If the endangerment is alleged to have resulted in harm, give the following instruction:

“Harm” means actual physical or mental injury to the child.

NOTE 3:  If grievous bodily harm is alleged.  If the endangerment is alleged to have resulted in grievous bodily harm, give the following instruction:

“Grievous bodily harm” means bodily injury that involves a substantial risk of death, extreme physical pain, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty.  
NOTE 4:  Other Instructions.  If “by design” is alleged, Instruction 7-3, Circumstantial Evidence (Intent), is normally applicable; Instruction 5-12, Voluntary Intoxication, may be raised by the evidence.

