3a–38–1.  RECKLESS ENDANGERMENT (ARTICLE 114)

a.  MAXIMUM PUNISHMENT:  DD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did (at/onboard—location) on or about __________, wrongfully and (recklessly) (wantonly) engage in conduct, to wit:______________, conduct likely to cause death or grievous bodily harm to __________.

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused engaged in conduct, to wit:  (describe the conduct alleged);


(2) That the conduct was wrongful and (reckless) (wanton); and

(3) That the conduct was likely to produce death or grievous bodily harm to another person.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongful” means without legal justification or excuse.

“Reckless” conduct is conduct that exhibits a culpable disregard of foreseeable consequences to others from the act or omission involved. The accused need not intentionally cause a resulting harm or know that (his) (her) conduct is substantially certain to cause that result.  The question is whether, under all the circumstances, the accused’s conduct was of such heedless nature that made it actually or imminently dangerous to the rights or safety of others.

(“Wanton” includes “reckless,” but may connote willfulness, or a disregard of probable consequences.)
When the natural and probable consequence of particular conduct would be death or grievous bodily harm, it may be inferred that the conduct is “likely to produce” that result.  The drawing of this inference is not required.  

It is not necessary that death or grievous bodily harm actually result. 

“Grievous bodily harm” means a bodily injury that involves a substantial risk of death, extreme physical pain, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty.
NOTE 1:  Consent as a defense.  Under certain circumstances, consent may be a defense to simple assault or assault consummated by a battery.  In aggravated assault cases, which are most analogous to reckless endangerment cases, assault law does not recognize the validity of an alleged victim’s consent to an act that is likely to result in grievous bodily harm or deathThe following instruction should be given in reckless endangerment cases when the evidence raises the consent issue.  

A victim may not lawfully consent to conduct which is likely to produce death or grievous bodily harm.  Consent is not a defense.

NOTE 2:  Other instructions.  Instruction 5-4, Accident, may be raised by the evidence.

e.  REFERENCES:  Likelihood of death or grievous bodily harm: United States v. Weatherspoon, 49 MJ 209 (CAAF 1998); United States v. Gutierrez, 74 MJ 61 (CAAF 2015).

3a–38–2.  DUELING (ARTICLE 114)

a.  MAXIMUM PUNISHMENT:  DD, TF, 1 year, E-1.
b.  MODEL SPECIFICATION:

In that ________ (personal jurisdiction data), (and __________) did, (at/onboard—location), on or about __________, fight a duel (with __________), using as weapons therefor (pistols) (swords) (__________).

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused fought (state the name of the person alleged) with deadly weapons, that is:  (state the weapons alleged);


(2) That the combat was for private reasons; and


(3) That the combat was by prior agreement.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “deadly weapon” is one which is used in a manner likely to produce death or grievous bodily harm.  A weapon is “likely” to produce death or grievous bodily harm when the probable results of its use would be death or serious bodily injury (although this may not be the use to which the instrument is ordinarily put).  It is not necessary that death or serious bodily harm actually occur.

3a–38–3.  PROMOTING A DUEL (ARTICLE 114) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, promote a duel between __________ and __________ by (telling said __________ (he) (she) would be a coward if (he) (she) failed to challenge said __________ to a duel) (knowingly carrying from said __________ to said __________ a challenge to fight a duel).

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused promoted a duel between (state the names of the alleged duelers); and


(2) That the accused did so by (state the manner alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Duel” means combat between two persons for private reasons fought with deadly weapons by prior agreement.  
A “deadly weapon” is one which is used in a manner likely to produce death or grievous bodily harm.  A weapon is “likely” to produce death or grievous bodily harm when the probable results of its use would be death or serious bodily injury (although this may not be the use to which the instrument is ordinarily put).  It is not necessary that death or serious bodily harm actually occur.  
“Promote” means to further or actively contribute to the fighting of a duel.  (Urging or taunting another to challenge or to accept a challenge to duel, acting as a second or as carrier of a challenge or acceptance, or otherwise furthering or contributing to the fighting of a duel are examples of promoting a duel.)
3a–38–4.  CONNIVING AT FIGHTING A DUEL (ARTICLE 114) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 1 year, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), having knowledge that __________ and __________ were about to engage in a duel, did (at/on board—location), on or about __________, connive at the fighting of said duel by (failing to take reasonable preventive action) (__________).

c.  ELEMENTS: 


(1) That (state the names of the alleged duelers) intended to and were about to engage in a duel;


(2) That the accused had knowledge of the planned duel; and


(3) That (state the time and place alleged), the accused connived at the fighting of the duel by (state the manner alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

Anyone who knows that steps are being or have been taken toward arranging or fighting a duel and who fails to take reasonable preventive action thereby connives at the fighting of a duel.

“Duel” means combat between two persons for private reasons fought with deadly weapons by prior agreement.  
A “deadly weapon” is one which is used in a manner likely to produce death or grievous bodily harm.  A weapon is “likely” to produce death or grievous bodily harm when the probable results of its use would be death or serious bodily injury (although this may not be the use to which the instrument is ordinarily put).  It is not necessary that death or serious bodily injury actually occur.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–38–5.  FAILURE TO REPORT A DUEL (ARTICLE 114) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 1 year, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), having knowledge that a challenge to fight a duel (had been sent) (was about to be sent) by __________ to __________, did, (at/on board—location) on or about __________, fail to report that fact promptly to the proper authority.

c.  ELEMENTS: 


(1) That a challenge to fight a duel (had been sent) (was about to be sent) by __________ to __________;


(2) That the accused had knowledge of this challenge; and


(3) That (state the time and place alleged), the accused failed to report this fact promptly to the proper authority.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Challenge” means an invitation, summons, or request to fight a duel.  
“Duel” means combat between two persons for private reasons with deadly weapons by prior agreement. 

A “deadly weapon” is one which is used in a manner likely to produce death or grievous bodily harm.  A weapon is “likely” to produce death or grievous bodily harm when the probable results of its use would be death or serious bodily injury (although this may not be the use to which the instrument is ordinarily put).  It is not necessary that death or serious bodily injury actually occur.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–38–6.  FIREARM—WILLFUL DISCHARGE UNDER CIRCUMSTANCES TO ENDANGER HUMAN LIFE (ARTICLE 114) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 1 year, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully and willfully discharge a firearm, to wit:  __________, (in the mess hall of __________) (__________), under circumstances such as to endanger human life.

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused discharged a firearm, to wit: (state the firearm alleged);


(2) That the discharge was willful and wrongful; and


(3) That the discharge was under circumstances such as to endanger human life.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An act is done “willfully” if it is done intentionally or on purpose.

"Wrongful" means without legal justification or excuse.

“Under circumstances such as to endanger human life” means that there must be a reasonable potentiality for harm to human beings in general.  The test is not whether the life was in fact endangered but whether, considering the circumstances surrounding the wrongful discharge of the weapon, the act was unsafe to human life in general.  
3a–38-7.  WEAPON—CARRYING CONCEALED (ARTICLE 114)

a.  MAXIMUM PUNISHMENT:  DD, TF, 1 year, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, unlawfully carry on or about (his) (her) person a concealed weapon, to wit:  a __________.

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused carried (a) (an) (state the weapon alleged) concealed on or about (his) (her) person;


(2) That the carrying was unlawful; and


(3) That the (state the weapon alleged) was a dangerous weapon.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A weapon is "concealed" when it is carried by a person and intentionally covered or kept from sight.

"On or about" means the weapon was carried on the accused's person or was within the immediate reach of the accused.

An object is a “dangerous weapon” if it was specifically designed for the purpose of doing grievous bodily harm or it was used or intended to be used by the accused to do grievous bodily harm.

“Grievous bodily harm” means a bodily injury that involves a substantial risk of death, extreme physical pain, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty.
NOTE:  Inference of unlawfulness.  Unlawfulness may be inferred from the surrounding circumstances and, hence, proved by circumstantial evidence.  In such cases, the following instruction should be given.  Instruction 7-3, Circumstantial Evidence, may also be given:

The carrying of a concealed weapon may be inferred to be unlawful in the absence of evidence to the contrary.  However, the drawing of this inference is not required.  (In deciding this issue, you may consider along with all the evidence (whether carrying a weapon is authorized by military regulation or competent military authority) (is necessitated by military exigencies) (the nature of the accused’s military duties) (__________).

e.  REFERENCES:  United States v. Lyons, 33 MJ 88 (CMA 1991).

3a–39–1.  THREAT—COMMUNICATING (ARTICLE 115)

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully communicate to __________ a threat (to injure __________ by __________) (to accuse __________ of having committed the offense of __________) (__________).

c.  ELEMENTS: 


(1) That (state the time and place alleged) the accused communicated certain language, to wit: (state the language alleged), or words to that effect, expressing a present determination or intent to injure the person, property, or reputation of (state the name of the person alleged), presently or in the future; 


(2) That the communication was made known to (state the name of the person threatened, or a third person, as alleged); and


(3) That the communication was wrongful.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “threat” means an expressed present determination or intent to kill or injure a person or to damage or destroy certain property presently or in the future. The communication must be one that a reasonable person would understand as expressing a present determination or intent to wrongfully injure the person, property, or reputation of another person, presently or in the future. Proof that the accused actually intended to kill, injure, damage or destroy is not required.  
A communication is “wrongful” if the accused transmitted it for the purpose of issuing a threat or with the knowledge that it would be viewed as a threat.  

A communication is not “wrongful” if it is made under circumstances that reveal it to be in jest or for an innocent or legitimate purpose that contradicts the expressed intent to commit the act. 
NOTE 1:  In general.  This offense requires both an objective expression of intent (that is, the first element) and a subjective intent by the accused (contained in the element of wrongfulness).  Thus, the offense is not committed by only the objective expression of intent to commit an unlawful act involving injury to another.  Additionally, even if accompanied by the required subjective intent, the offense is not committed by the objective expression of intent to commit an unlawful act not involving injury to another.  

NOTE 2:  Wrongfulness.  “Wrongfulness” is properly understood to reference the accused’s subjective intent.  If the evidence raises a “legitimate purpose” for the statement (which would negate “wrongfulness”), the military judge must, sua sponte, instruct carefully and comprehensively on the issue.  For example, if the evidence reasonably raises that the accused made the communication in self-defense or in defense of property, the military judge must, sua sponte, give the appropriately tailored self-defense or defense of property instructions.  

e.  REFERENCES:

(1) Defense of property and self-defense negate wrongfulness:  See United States v Viers, 75 MJ 554 (ACCA 2015). 

(2) Mens rea: See United States v. Elonis, 135 S.Ct. 2001 (2015) and United States v.  Rapert, 75 MJ 164 (CAAF 2016).

3a–39–2.  THREAT TO USE EXPLOSIVE (ARTICLE 115)

a.  MAXIMUM PUNISHMENT:  DD, TF, 10 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location) on or about __________, wrongfully communicate certain information, to wit:  __________, which language constituted a threat to harm a person or property by means of a(n) [explosive; weapon of mass destruction; biological agent, substance, or weapon; chemical agent, substance, or weapon; and/or (a) hazardous material(s)].

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused communicated certain language, to wit:  (state the language of the threat alleged);


(2) That the information communicated amounted to a threat;


(3) That the harm threatened was to be done by means of ((an) explosive(s)) ((a) weapon(s) of mass destruction) ((a) biological or chemical agent(s), substance(s), or weapon(s)) (and) ((a) hazardous material(s)); and


(4) That the communication was wrongful.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “threat” means an expressed present determination or intent to kill or injure a person or to damage or destroy certain property presently or in the future. The communication must be one that a reasonable person would understand as expressing a present determination or intent to wrongfully injure the person or property of another person, presently or in the future. Proof that the accused actually intended to kill, injure, damage or destroy is not required.  
A communication is “wrongful” if the accused transmitted it for the purpose of issuing a threat or with the knowledge that it would be viewed as a threat.  

A communication is not “wrongful” if it is made under circumstances that reveal it to be in jest or for an innocent or legitimate purpose that contradicts the expressed intent to commit the act. 
(“Explosive” means gunpowder, powders used for blasting, all forms of high explosives, blasting materials, fuses (other than electrical circuit breakers), detonators, and other detonating agents, smokeless powders, any explosive bomb, grenade, missile, or similar device, and any incendiary bomb or grenade, fire bomb, or similar device, and any other explosive compound, mixture, or similar material.)

(“Weapon of mass destruction” means any device, explosive or otherwise, that is intended, or has the capability, to cause death or serious bodily injury to a significant number of people through the release, dissemination, or impact of:  toxic or poisonous chemicals, or their precursors; a disease organism; or radiation or radioactivity.)

(“Biological agent” means any microorganism (including bacteria, viruses, fungi, rickettsia or protozoa), pathogen, or infectious substance, and any naturally occurring, bioengineered, or synthesized component of any such micro-organism, pathogen, or infectious substance, whatever its origin or method of production, that is capable of causing death, disease, or other biological malfunction in a human, an animal, a plant, or another living organism; or deterioration of food, water, equipment, supplies, or materials of any kind; or deleterious alteration of the environment.)

(“A chemical agent, substance, or weapon” means a toxic chemical and its precursors or a munition or device, specifically designed to cause death or other harm through toxic properties of those chemicals that would be released as a result of the employment of such munition or device, and any equipment specifically designed for use directly in connection with the employment of such munitions or devices.)

(“Hazardous material” means a substance or material (including explosive, radioactive material, etiologic agent, flammable or combustible liquid or solid, poison, oxidizing or corrosive material, and compressed gas, or mixture thereof) or a group or class of material designated as hazardous by the Secretary of Transportation.)

3a–39–3.  FALSE THREATS CONCERNING THE USE OF EXPLOSIVES, ETC. (ARTICLE 115) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 10 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, maliciously (communicate) (convey) certain information concerning an attempt being made or to be made to unlawfully [(kill) (injure) (intimidate) __________] [(damage) (destroy) __________] by means of a(n) [explosive; weapon of mass destruction; biological agent, substance, or weapon; chemical agent, substance, or weapon; and/or (a) hazardous material(s)], to wit:  __________, which information was false and which the accused then knew to be false.

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused communicated or conveyed certain information constituting a threat, to wit:  (state the language of the threat alleged);


(2) That the information communicated or conveyed concerned an attempt being made or to be made by means of [(an) explosive(s)] [(a) weapon(s) of mass destruction] [(a) biological or chemical agent(s), substance(s), or weapon(s)] (and) [(a) hazardous material(s)] to unlawfully [(kill) (injure) (state name of the person or people alleged)] [damage or destroy (state the property alleged to be damaged or destroyed)];


(3) That the information communicated or conveyed by the accused was false and that the accused then knew it was false; and


(4) That the communication of the information by the accused was malicious.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “threat” means an expressed present determination or intent to kill or injure a person or to damage or destroy certain property presently or in the future. The communication must be one that a reasonable person would understand as expressing a present determination or intent to wrongfully injure the person or property of another person, presently or in the future. Proof that the accused actually intended to kill, injure, damage or destroy is not required.   

A communication is ‘‘malicious’’ if the accused believed that the information would probably interfere with the peaceful use of the building, vehicle, aircraft, or other property concerned, or would cause fear or concern to one or more persons.

(“Explosive” means gunpowder, powders used for blasting, all forms of high explosives, blasting materials, fuses (other than electrical circuit breakers), detonators, and other detonating agents, smokeless powders, any explosive bomb, grenade, missile, or similar device, and any incendiary bomb or grenade, fire bomb, or similar device, and any other explosive compound, mixture, or similar material.)

(“Weapon of mass destruction” means any device, explosive or otherwise, that is intended, or has the capability, to cause death or serious bodily injury to a significant number of people through the release, dissemination, or impact of:  toxic or poisonous chemicals, or their precursors; a disease organism; or radiation or radioactivity.)

(“Biological agent” means any microorganism (including bacteria, viruses, fungi, rickettsia or protozoa), pathogen, or infectious substance, and any naturally occurring, bioengineered, or synthesized component of any such micro-organism, pathogen, or infectious substance, whatever its origin or method of production, that is capable of causing death, disease, or other biological malfunction in a human, an animal, a plant, or another living organism; or deterioration of food, water, equipment, supplies, or materials of any kind; or deleterious alteration of the environment.)

(“A chemical agent, substance, or weapon” means a toxic chemical and its precursors or a munition or device, specifically designed to cause death or other harm through toxic properties of those chemicals that would be released as a result of the employment of such munition or device, and any equipment specifically designed for use directly in connection with the employment of such munitions or devices.)

(“Hazardous material” means a substance or material (including explosive, radioactive material, etiologic agent, flammable or combustible liquid or solid, poison, oxidizing or corrosive material, and compressed gas, or mixture thereof) or a group or class of material designated as hazardous by the Secretary of Transportation.)

3a–40–1.  RIOT (ARTICLE 116)

a.  MAXIMUM PUNISHMENT:  DD, TF, 10 years, E-1.

b.  MODEL SPECIFICATION:

In that (__________) (personal jurisdiction data), did, (at/on board—location), on or about (__________), (cause) (participate in) a riot by unlawfully assembling with __________ (and __________) (and) (others to the number of about __________ whose names are unknown) for the purpose of (resisting the police of __________) (assaulting passers-by) (__________), and in furtherance of said purpose did (fight with said police) (assault certain persons, to wit:  __________) (__________), to the terror and disturbance of __________.

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused was a member of a group of three or more persons, that is:  (state the group alleged); 


(2) That the accused and at least two other members of this group mutually intended to assist one another against anyone who might oppose them in doing an act for some private purpose, that is:  (state the purpose alleged);


(3) That the group or some of its members, in furtherance of such purpose, unlawfully committed a tumultuous disturbance of the peace in a violent or turbulent manner by (state the act(s) alleged); and


(4) That these acts terrorized the public in general in that they caused or were intended to cause public alarm or terror.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A riot is a tumultuous disturbance of the peace by three or more persons assembled together in furtherance of a common purpose to execute some enterprise of a private nature by concerted action against anyone who might oppose them, committed in such a violent and turbulent manner as to cause or be calculated to cause public terror. The gravamen of the offense of riot is terrorization of the public. It is immaterial whether the act intended was lawful. Furthermore, it is not necessary that the common purpose be determined before the assembly. It is sufficient if the assembly begins to execute in a tumultuous manner a common purpose formed after it assembled.  
“Tumultuous” means a noisy, boisterous, or violent disturbance of the public peace.

(“Public” includes a military organization, post, camp, ship, aircraft, or station.)

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–40–2.  BREACH OF THE PEACE (ARTICLE 116)

a.  MAXIMUM PUNISHMENT:  2/3 x 6 months, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, (cause) (participate in) a breach of the peace by (wrongfully engaging in a fist fight in the dayroom with __________) (using the following provoking language (toward __________), to wit: “__________,” or words to that effect) (wrongfully shouting and singing in a public place, to wit: __________) (__________).

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused (caused) (participated in) an act of a violent or turbulent nature by (state the manner alleged); and


(2) That the peace was thereby unlawfully disturbed.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A breach of the peace is an unlawful disturbance of the peace by an outward demonstration of a violent or turbulent nature.  It consists of acts or conduct that disturb the public tranquility or impinge upon the peace and good order to which the community is entitled.  (Engaging in an affray and unlawful discharge of firearms in a public street are examples of conduct which may constitute a breach of the peace.) (Loud speech and unruly conduct may also constitute a breach of the peace by the speaker. A speaker may also be guilty of causing a breach of the peace if the speaker uses language which can reasonably be expected to produce a violent or turbulent response and a breach of the peace results.)
The word “community” includes within its meaning a (military organization) (post) (camp) (ship) (aircraft) (station) (__________).  

“Turbulent” means noisy, boisterous, or violent disturbances. 

NOTE:  Self-defense raised.  Self-defense would constitute a defense to a charge of breach of the peace when the sole basis of the charge consists of an assault.

3a–41–1.  PROVOKING SPEECHES OR GESTURES (ARTICLE 117)

a.  MAXIMUM PUNISHMENT:  2/3 x 6 months, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully use (provoking) (reproachful) (words, to wit: “__________” or words to that effect) (and) (gestures, to wit:  __________) towards (Sergeant __________, U.S. Air Force) (__________).

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused wrongfully used certain (words) (and) (gestures) that is:  (state the words or gestures allegedly used) toward (state the name of the person alleged);


(2) That the (words) (and) (gestures) used were provoking or reproachful; and


(3) That the person toward whom the (words) (and) (gestures) were used was a person subject to the Uniform Code of Military Justice.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongfully” means without legal justification or excuse.

“Provoking” and “reproachful” describe those (words) (and) (gestures) which are used in the presence of the person to whom they are directed and which a reasonable person would expect to induce a breach of the peace under the circumstances.  Proof that a breach of the peace actually occurred is not required.
It is not necessary that the accused have knowledge that the person toward whom the (words) (and) (gestures) are directed is a person subject to the Uniform Code of Military Justice. 

(Provoking and reproachful (words) (and) (gestures) do not include reprimands, censures, reproofs and the like which may properly be administered in the interests of training, efficiency, or discipline in the armed forces.)

NOTE:  Wrongfulness.  Words and gestures are not wrongful if made in jest or for an innocent or legitimate purpose.  If the evidence raises a legitimate purpose for the words or gestures which would negate wrongfulness (for example, if the evidence reasonably raises that the accused used the words or gestures in self-defense or in defense of property), the military judge must, sua sponte, instruct carefully and comprehensively on the issue. 

3a–41a–1.  WRONGFUL BROADCAST OR DISTRIBUTION OF INTIMATE VISUAL IMAGES (ARTICLE 117a)

NOTE 1:  Applicability of this instruction.  Use this instruction for offenses occurring on and after 12 December 2017.

a.  MAXIMUM PUNISHMENT:  The President has not yet established any limits on the punishment which a court-martial may direct for this offense.  See Article 56(a).  The offense is also not yet listed in Part IV of the MCM.  Under these circumstances, the maximum punishment should be calculated as prescribed in RCM 1003(c)(1)(B).

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, knowingly, wrongfully, and without the explicit consent of (state the name of the person depicted) (broadcast) (distribute) [(an) intimate visual image(s) of (state the name of the person depicted)] [(a) visual image(s) of sexually explicit conduct involving (state the name of the person depicted)], who was at least 18 years of age when the visual image(s) (was) (were) created and is identifiable from the visual image(s) or from information displayed in connection with the visual image(s), when he/she knew or reasonably should have known that the visual image(s) (was) (were) made under circumstances in which (state the name of the person depicted) retained a reasonable expectation of privacy regarding any (broadcast) (distribution) of the visual image(s), and when he/she knew or reasonably should have known that the (broadcast) (distribution) of the visual image(s) was likely to cause harm, harassment, intimidation, emotional distress, or financial loss for (state the name of the person depicted), or to harm substantially (state the name of the person depicted) with respect to his/her health, safety, business, calling, career, financial condition, reputation, or personal relationships, which conduct, under the circumstances, had a reasonably direct and palpable connection to a military mission or military environment.

c.  ELEMENTS: :  The President has not yet established the elements of the offense.  Below are suggested elements

(1)  That (state the time and place alleged), the accused knowingly and wrongfully (broadcast) (distributed) [(an) intimate visual image(s) of (state the name of the person depicted)] [(a) visual image(s) of sexually explicit conduct involving (state the name of the person depicted)]; 


(2) That (state the name of the person depicted) was at least 18 years of age when the visual image(s) (was) (were) created; 


(3) That (state the name of the person depicted) is identifiable from the visual image(s) or from information displayed in connection with the visual image(s);  


(4) That (state the name of the person depicted) did not explicitly consent to the (broadcast) (distribution) of the visual image(s);

(5)  That the accused knew or reasonably should have known that the visual image(s) (was) (were) made under circumstances in which (state the name of the person depicted) retained a reasonable expectation of privacy regarding any broadcast or distribution of the visual image(s);


(6) That the accused knew or reasonably should have known that the (broadcast) (distribution) of the visual image(s) was likely to cause harm, harassment, intimidation, emotional distress, or financial loss for (state the name of the person depicted), or to harm substantially (state the name of the person depicted) with respect to (his) (her) health, safety, business, calling, career, financial condition, reputation, or personal relationships; and

 (7) That the accused’s conduct, under the circumstances, had a reasonably direct and palpable connection to a military mission or military environment.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An act is done “knowingly” when it is done intentionally and on purpose.  An act done as the result of a mistake or accident is not done “knowingly.”

“Wrongfully” means without legal excuse or justification.

(The term “broadcast” means to electronically transmit a visual image with the intent that it be viewed by a person or persons.)
(The term “distribute” means to deliver to the actual or constructive possession of another person, including transmission by mail or electronic means.)

The term "visual image" means the following:
(A) Any developed or undeveloped photograph, picture, film, or video;

(B) Any digital or computer image, picture, film, or video made by any means, including those transmitted by any means, including streaming media, even if not stored in a permanent format; or

(C) Any digital or electronic data capable of conversion into a visual image.

The term "intimate visual image" means a visual image that depicts a private area of a person.
The term “private area” means the naked or underwear-clad genitalia, anus, buttocks, or female areola or nipple.

The term "sexually explicit conduct" means actual or simulated genital-genital contact, oral-genital contact, anal-genital contact, or oral-anal contact, whether between persons of the same or opposite sex, bestiality, masturbation, or sadistic or masochistic abuse.

The term "reasonable expectation of privacy" means circumstances in which a reasonable person would believe that a private area of the person, or sexually explicit conduct involving the person, would not be visible to the public.

NOTE 2:  Voluntary intoxication and “knew or reasonably should have known.”  If there is evidence that the accused was intoxicated at the time of the broadcast/distribution, the following instruction may be appropriate with respect to whether the accused “knew or reasonably should have known” (1) the visual image was made under circumstances in which the person depicted retained a reasonable expectation of privacy regarding any broadcast/distribution, or (2) the broadcast/distribution was likely to cause harm, harassment, intimidation, etc.

The evidence has raised the issue of voluntary intoxication in relation to the offense(s) of (state the alleged offense(s)).  With respect to (that) (those) offense(s), I advised you earlier that the government is required to prove that the accused knew or reasonably should have known that the visual image(s) (was) (were) made under circumstances in which (state the name of the person depicted) retained a reasonable expectation of privacy regarding any broadcast or distribution of the visual image(s).  I also advised you earlier that the government is required to prove that the accused knew or reasonably should have known that the (broadcast) (distribution) of the visual image(s) was likely to cause harm, harassment, intimidation, emotional distress, or financial loss for (state the name of the person depicted), or to harm substantially (state the name of the person depicted) with respect to (his) (her) health, safety, business, calling, career, financial condition, reputation, or personal relationships.   In deciding whether the accused had such knowledge, you should consider the evidence of voluntary intoxication.

The law recognizes that a person’s ordinary thought process may be materially affected when (he) (she) is under the influence of intoxicants.  Thus, evidence that the accused was intoxicated may, either alone or together with other evidence in the case, cause you to have a reasonable doubt that the accused had the required knowledge.  

On the other hand, the fact that the accused may have been intoxicated at the time of the offense(s) does not necessarily indicate that (he) (she) was unable to have the required knowledge because a person may be drunk yet still be aware at that time of (his) (her) actions and their probable results. 

In deciding whether the accused had the required knowledge, you should consider the effect of intoxication, if any, as well as the other evidence in the case.  

The burden of proof is on the prosecution to establish the guilt of the accused.  If you are convinced beyond a reasonable doubt that the accused in fact had the required knowledge, the accused will not avoid criminal responsibility because of voluntary intoxication.  

However, on the question of whether the accused “reasonably should have known” something, you may not consider the accused’s intoxication, if any, because what a person reasonably should have known refers to what an ordinary, prudent, sober adult would have reasonably known under the circumstances of this case.  

In summary, voluntary intoxication should be considered in determining whether the accused had actual knowledge.  Voluntary intoxication should not be considered in determining whether the accused "reasonably should have known" something.  

NOTE 3:  Other instructions.  If a mistake of fact concerning the depicted person’s explicit consent to the broadcast/distribution is raised, Instruction 5-11-2, Ignorance or Mistake – When Only General Intent is in Issue, should be given.

