3a–36–1.  DRUNK ON DUTY (ARTICLE 112)

a.  MAXIMUM PUNISHMENT:  BCD, TF, 9 months, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), was, (at/on board—location), on or about __________, found drunk while on duty as __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused was on duty as (state the nature of the military duty); and


(2) That the accused was drunk while on this duty.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Drunk” means the state intoxication by alcohol that is sufficient to impair the rational and full exercise of mental or physical faculties, or the state of meeting or exceeding a blood alcohol content limit with respect to alcohol concentration in a person's blood of 0.08 grams of alcohol per 100 milliliters of blood and with respect to alcohol concentration in a person's breath of 0.08 grams of alcohol per 210 liters of breath, as shown by chemical analysis.   
“Duty” means military duty.  Every duty which an officer or enlisted person may legally be required by superior authority to execute is necessarily a military duty.  

“On duty” means duties or routine or detail, in garrison, at a station, or in the field.  It does not relate to those periods when the person is considered (“off duty”) (or) (“on liberty”).  (In a region of active hostilities, the circumstances are often such that all members of a command may properly be considered as being continuously on duty.)    

(Commanders, while in the field or on board a ship, are constantly on duty when in the actual exercise of command.)

(An officer of the day and members of the guard, or of the watch, are on duty during their entire tour.)

NOTE:  If there is evidence that the accused used both alcohol and other drugs, the following instruction on proximate cause may be appropriate:

You have heard evidence that the accused used both alcohol and other drugs.  The term “drunk” relates only to intoxication by alcohol.  To find the accused guilty of the offense of being drunk on duty, you must be convinced beyond a reasonable doubt that the accused’s intoxication by alcohol was a proximate cause of the impairment of the rational and full exercise of the accused’s mental or physical faculties.  This means that the impairment of the rational and full exercise of the accused’s mental or physical faculties must have been the natural and probable result of the accused’s intoxication by alcohol.  A proximate cause does not have to be the only cause, nor must it be the immediate cause.  However, it must be a direct or contributing cause that plays a material role, meaning an important role, in bringing about the impairment.  

It is possible for the use of both alcohol and other drugs to each contribute as a proximate cause to the impairment of the rational and full exercise of the accused’s mental or physical faculties.  If the accused’s intoxication by alcohol was a proximate cause of the impairment, the accused will not be relieved of criminal responsibility because his use of other drugs was also a proximate cause of the impairment.  

In determining whether the accused’s intoxication by alcohol was a proximate cause of the impairment of the rational and full exercise of his/her mental or physical faculties, and the role, if any, of the use of other drugs, you must consider all relevant facts and circumstances, including, but not limited to, (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides).

3a–36–2.  INCAPACITATION FOR DUTY FROM DRUNKENNESS OR DRUG USE (ARTICLE 112) 

a.  MAXIMUM PUNISHMENT:  2/3 x 3 months, 3 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), was, (at/on board—location), on or about __________, as a result of previous overindulgence in intoxicating liquor or drugs incapacitated for the proper performance of (his) (her) duties.

c.  ELEMENTS: 

(1) That the accused had certain duties to perform, to wit:  (state the duties alleged);


(2) That (state the time and place alleged), the accused was incapacitated for the proper performance of such duties; and

(3) That such incapacitation was the result of previous indulgence in intoxicating liquor or any drug.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Duty” means military duty.  Every duty which an officer or enlisted person may legally be required by superior authority to execute is necessarily a military duty.  

“Incapacitated” means unfit or unable to properly perform duties as a result of previous alcohol consumption or drug use. Illness resulting from previous indulgence is an example of being “unable” to perform duties.
NOTE1:  Mistake of Fact.  The accused’s lack of knowledge of the duties assigned is an affirmative defense to this offense.  If there is evidence raising such a defense, the following instruction should be given.
The evidence has raised the issue of ignorance on the part of the accused concerning the (duty) (duties) he/she was required to perform in relation to the offense of Incapacitation for Duty from Drunkenness or Drug Use.

If the accused, at the time of the offense, did not know that he was required to perform the (duty) (duties) alleged, then he/she cannot be found guilty of the offense of Incapacitation for Duty from Drunkenness or Drug Use.

The ignorance, no matter how unreasonable it might have been, is a defense. In deciding whether the accused did not know that he was required to perform the (duty) (duties) alleged, you should consider the probability or improbability of the evidence presented on the matter.

You should consider the accused's (age) (education) (experience) (__________) along with the other evidence on this issue, (including, but not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).

The burden is on the prosecution to establish the guilt of the accused. If you are convinced beyond a reasonable doubt that at the time of the alleged offense(s) the accused knew that he was required to perform the (duty) (duties) alleged, then the defense of ignorance does not exist.
NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–36–3.  DRUNK PRISONER (ARTICLE 112) 

a.  MAXIMUM PUNISHMENT:  2/3 x 3 months, 3 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), a prisoner, was (at/on board—location), on or about __________, found drunk.

c.  ELEMENTS: 

(1) That the accused was a prisoner; and


(2) That (state the time and place alleged), while a prisoner, the accused was drunk.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “prisoner” is a person who is in confinement or custody imposed pursuant to lawful apprehension, pre-trial restraint, or pre-trial confinement, or by the sentence of a court-martial, who has not been set free by a person with authority to release the prisoner. 

“Drunk” means the state of intoxication by alcohol that is sufficient to impair the rational and full exercise of mental or physical faculties or the state of meeting or exceeding a blood alcohol content limit with respect to alcohol concentration in a person's blood of 0.08 grams of alcohol per 100 milliliters of blood and with respect to alcohol concentration in a person's breath of 0.08 grams of alcohol per 210 liters of breath, as shown by chemical analysis.

3a–36a–1.  DRUGS—WRONGFUL POSSESSION—WITH INTENT TO DISTRIBUTE (ARTICLE 112a)

a.  MAXIMUM PUNISHMENT:

(1) Wrongful possession:

(a) Amphetamine, cocaine, heroin, lysergic acid diethylamide, marijuana (except possession of less than 30 grams of marijuana), methamphetamine, opium, phencyclidine, secobarbital, and Schedule I, II, and III controlled substances:  DD, TF, 5 years, E-1.

(b) Marijuana (possession of less than 30 grams), phenobarbital, and Schedule IV and V controlled substances:  DD, TF, 2 years, E-1.

(2) With intent to distribute:

(a) Amphetamine, cocaine, heroin, lysergic acid diethylamide, marijuana, methamphetamine, opium, phencyclidine, secobarbital, and Schedule I, II, and III controlled substances:  DD, TF, 15 years, E-1.

(b) Phenobarbital and Schedule IV and V controlled substances:  DD, TF, 10 years, E-1.

(3) When aggravating circumstances are alleged:  Increase the maximum confinement by 5 years.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, wrongfully possess _________ (grams) (ounces) (pounds) (__________) of __________ (a schedule (__________) controlled substance), (with the intent to distribute the said controlled substance) (while on duty as a sentinel or lookout) (while (on board a vessel/aircraft) (in or at a missile launch facility) used by the armed forces or under the control of the armed forces, to wit:  __________) (while receiving special pay under 37 USC §310) (during time of war).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused possessed __________ (grams) (ounces) (pounds) (__________), more or less, of (__________) (a Schedule __ controlled substance);


(2) That the accused actually knew (he) (she) possessed the substance;


(3) That the accused actually knew that the substance (he) (she) possessed was (__________) (or of a contraband nature); (and)


(4) That the possession by the accused was wrongful; [and]

NOTE 1:  Intent to distribute alleged.  Give the 5th element below if intent to distribute was alleged:


[(5)] That the possession was with the intent to distribute [and]

NOTE 2:  Aggravating circumstance alleged.  If one of the aggravating factors in Article 112a is pled, the military judge must also instruct on that aggravating factor as an element:


[(5) or (6)] That at the time the accused possessed the substance as alleged, (it was a time of war) (the accused was (on duty as a sentinel or lookout) (on board a vessel or aircraft used by or under the control of the armed forces) (in or at a missile launch facility used by the armed forces or under the control of the armed forces) (receiving special pay under 37 U.S. Code section 310)).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Possess” means to exercise control of something.   Possession may be direct physical custody, like holding an item in one’s hand, or it may be constructive, as in the case of a person who hides an item in a locker or car to which that person may return to retrieve it.  Possession inherently includes the power or authority to preclude control by others.  It is possible, however, for more than one person to possess an item simultaneously, as when several people share control of an item. 

Possession of a controlled substance is wrongful if it is without legal justification or authorization.  (Possession of a controlled substance is not wrongful if such act or acts are:  (a) done pursuant to legitimate law enforcement activities (for example, an informant who receives drugs as part of an undercover operation is not in wrongful possession), (or) (b) done by authorized personnel in the performance of medical duties.)  Possession of a controlled substance may be inferred to be wrongful in the absence of evidence to the contrary.  However, the drawing of this inference is not required. 

Knowledge by the accused of the presence of the substance and knowledge of its contraband nature may be inferred from the surrounding circumstances (including, but not limited to __________).  However, the drawing of this inference is not required.

NOTE 3:  Knowledge of presence of the substance in issue.  When the evidence raises the issue whether the accused knew of the presence of the substance, the following instruction is appropriate:

The accused must be aware of the presence of the substance at the time of possession.  A person who possesses a (package) (suitcase) (container) (item of clothing) (__________) without knowing that it actually contains (__________) (a controlled substance) is not guilty of wrongful possession of (__________) (a controlled substance).

NOTE 4:  Knowledge of the nature of the substance in issue.  When the evidence raises the issue whether the accused knew the exact nature of the substance, the following instructions are appropriate:

It is not necessary that the accused was aware of the exact identity of the contraband substance.  The knowledge requirement is satisfied if the accused knew the substance was prohibited.  Similarly, if the accused believes the substance to be a contraband substance, such as (cocaine) (__________), when in fact it is (heroin) (__________), the accused had sufficient knowledge to satisfy that element of the offense.

(A contraband substance is one that is illegal to possess.)

However, a person who possesses (cocaine) (__________), but actually believes it to be (sugar) (__________), is not guilty of wrongful possession of (cocaine) (__________).

NOTE 5:  Missile launch facility.  If it is alleged that the substance was possessed at a “missile launch facility,” the following instruction should be given:

A “missile launch facility” includes the place from which missiles are fired and launch control facilities from which the launch of a missile is initiated or controlled after launch.

NOTE 6:  Intent to distribute alleged.  If intent to distribute is alleged, give the following instruction concerning distribution:

“Distribute” means to deliver to the possession of another.  “Deliver” means the actual, constructive, or attempted transfer of an item.  While a transfer of a controlled substance may have been intended or made or attempted in exchange for money or other property or a promise of payment, proof that a commercial transaction was intended is not required.

An intent to distribute may be inferred from circumstantial evidence. Examples of evidence which may tend to support an inference of intent to distribute are:  (possession of a quantity of substance in excess of that which one would be likely to have for personal use) (market value of the substance) (the manner in which the substance is packaged) (or) (that the accused is not a user of the substance).  On the other hand, evidence that the accused is (addicted to) (or) (a heavy user of) the substance may tend to negate an inference of intent to distribute.  The drawing of any inference is not required.

NOTE 7: “Deliberate avoidance” raised.  The following instruction should be given when the issue of “deliberate avoidance” as discussed in United States v. Newman, 14 MJ 474 (CMA 1983) is raised:

I have instructed you that the accused must have known that the substance (he) (she) possessed was (__________) or of a contraband nature.  You may not find the accused guilty of this offense unless you believe beyond a reasonable doubt that the accused actually knew (he) (she) possessed (__________) or a substance of a contraband nature, and that the accused actually knew of the substance’s presence. 

The accused may not, however, willfully and intentionally remain ignorant of a fact important and material to the accused’s conduct in order to escape the consequences of criminal law.  Therefore, if you have a reasonable doubt that the accused actually knew that the substance (he) (she) possessed was (__________) or of a contraband nature, or if you have a reasonable doubt that the accused actually knew that (__________) or a substance of a contraband nature was in (his) (her) (vehicle) (__________), but you are nevertheless satisfied beyond a reasonable doubt that: 

a.  The accused did not know for sure that the substance was not  (__________) or of a contraband nature and that the accused did not know for sure that the substance was not located in (his) (her) (vehicle) (__________); 

b.  The accused was aware that there was a high probability that the substance was (__________) or of a contraband nature and that it was located in (his) (her) (vehicle) (__________); and 

c.  The accused deliberately and consciously tried to avoid learning that, in fact, the substance was (__________) or of a contraband nature and that it was located in (his) (her) (vehicle) (__________), then you may treat this as the deliberate avoidance of positive knowledge.  Such deliberate avoidance of positive knowledge is the equivalent of knowledge. 

In other words, you may find that the accused had the required knowledge if you find either (1) that the accused actually knew the substance (he) (she) possessed was __________) or of a contraband nature and the accused knew of its presence, or (2) deliberately avoided that knowledge as I have defined that term for you. 

I emphasize that knowledge cannot be established by mere negligence, foolishness, or even stupidity on the part of the accused.  The burden is on the prosecution to prove every element of this offense, including that the accused actually knew that the substance (he) (she) possessed was (__________) or of a contraband nature and that the substance was present.  Consequently, unless you are satisfied beyond a reasonable doubt that the accused either (1) had actual knowledge that the substance was (__________) or of a contraband nature and that it was present, or (2) deliberately avoided that knowledge, as I have defined that term, then you must find the accused not guilty.

NOTE 8:  Exceptions to wrongfulness.  The burden of going forward with evidence with respect to any exception is upon the person claiming its benefit.  If the evidence presented raises such an issue, then the burden of proof is upon the United States to establish beyond a reasonable doubt that the possession was wrongful.  See United States v. Cuffee, 10 MJ 381 (CMA 1981).  Therefore, a carefully tailored instruction substantially in the following terms should be given:

Evidence has been introduced raising an issue of whether the accused’s possession of (heroin) (cocaine) (marijuana) (__________) was wrongful in light of the fact that (the substance had been duly prescribed for the accused by a physician and the prescription had not been obtained by fraud) (the accused possessed it in the performance of (his) (her) duty) (__________).  In determining this issue, you must consider all relevant facts and circumstances, including, (but, not limited to __________).  The burden is upon the prosecution to establish the accused’s guilt beyond a reasonable doubt.  Unless you are satisfied beyond a reasonable doubt that the accused’s possession of the substance was not (as a result of a properly obtained prescription duly prescribed for (him) (her) by a physician) (in the performance of (his) (her) duties) (__________), you may not find the accused guilty.

NOTE 9:  Judicial notice as to nature of the substance.  When the alleged controlled substance is one not listed in Article 112a, the military judge should take judicial notice of the relevant statute or regulation which makes the substance a controlled substance.  MRE 201 and 202 set out the requirements for taking judicial notice.  When judicial notice that the alleged substance is a scheduled controlled substance under the laws of the United States is taken (See United States v. Gould, 536 F.2d 216 (8th Cir. 1976)), an instruction substantially as follows should be given:

(__________) is a controlled substance under the laws of the United States.

NOTE 10:  Other scheduled drugs.  The Comprehensive Drug Abuse Prevention and Control Act of 1970, 21 USC section 801 et seq., containing the original Schedules I through V is updated and republished annually in the Code of Federal Regulations.  See 21 CFR section 1308 et seq.
NOTE 11:  Quantity in issue.  If an issue arises concerning the amount of the controlled substance, the following instruction is applicable:

If all the other elements are proved beyond a reasonable doubt, but you are not convinced that the accused possessed the amount of __________ described in the specification, but you are satisfied beyond a reasonable doubt that the accused possessed some lesser amount of __________, you may, nevertheless, reach a finding of guilty.  However, you are required to modify the specification by exceptions and substitutions, so that it properly reflects your finding.  You may eliminate the quantity referred to in the specification and substitute for it the word “some” or any lesser quantity.

NOTE 12:  Aggravating circumstances.  If one of the aggravating factors is pled and there is an issue concerning the location or the conditions of the aggravating factor, an exceptions and substitutions instruction like the one in NOTE 11 above should be given.  See United States v. Pitt, 35 MJ 478 (CMA 1992) when intent to distribute while on duty as a sentinel is alleged.

NOTE 1 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is normally applicable.  The circumstantial evidence instruction on intent is normally applicable if intent to distribute is alleged.  If an issue of innocent possession on the grounds of ignorance or mistake of fact concerning the presence or nature of the substance is raised, Instruction 5-11, Ignorance or Mistake of Fact or Law in Drug Offenses, should be given.

e.  REFERENCES: 21 USC section 801-971; 21 CFR section 1308 (1 April 2000) (Caution:  This CFR changes frequently.); MRE 201 and 201A; United States v. Newman, 14 MJ 474 (CMA 1983); United States v. Ratleff, 34 MJ 80 (CMA 1992); United States v. Mance, 26 MJ 244 (CMA 1988), cert. denied, 488 U.S. 942 (1988); United States v. Pitt, 35 MJ 478 (CMA 1992).

3a–36a–2.  DRUGS—WRONGFUL USE (ARTICLE 112a) 

a.  MAXIMUM PUNISHMENT:

(1) Amphetamine, cocaine, heroin, lysergic acid diethylamide, methamphetamine, opium, phencyclidine, secobarbital, and Schedule I, II, and III controlled substances:  DD, TF, 5 years, E-1.

(2) Marijuana, phenobarbital, and Schedule IV and V controlled substances:  DD, TF, 2 years, E-1.

(3) When aggravating circumstances are alleged:  Increase maximum confinement by 5 years.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully use __________, (a Schedule __________controlled substance) (while on duty as a sentinel or lookout) (while (on board a vessel/aircraft) (in or at a missile launch facility) used by the armed forces or under the control of the armed forces, to wit:  __________) (while receiving special pay under 37 U.S.C. §310) (during time of war).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused used __________ (a Schedule ___ controlled substance); 


(2) That the accused actually knew (he) (she) used the substance;


(3) That the accused actually knew that the substance (he) (she) used was (__________) (or of a contraband nature); (and) 


(4) That the use by the accused was wrongful; [and]

NOTE 1:  Aggravating circumstance alleged.  If one of the aggravating factors in Article 112a is pled, the military judge must also instruct on that aggravating factor as an element:


[(5)] That at the time the accused used the substance as alleged, (it was a time of war) (the accused was (on duty as a sentinel or lookout) (on board a vessel or aircraft used by or under the control of the armed forces) (in or at a missile launch facility used by the armed forces or under the control of the armed forces) (receiving special pay under 37 U.S. Code section 310).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Use” means to inject, ingest, inhale, or otherwise introduce into the human body, any controlled substance. “Use” includes such acts as smoking, sniffing, eating, drinking, or injecting.  
Use of a controlled substance is wrongful if it is without legal justification or authorization.  (Use of a controlled substance is not wrongful if such act or acts are:  (a) done pursuant to legitimate law enforcement activities (for example, an informant who is forced to use drugs as part of an undercover operation to keep from being discovered is not guilty of wrongful use); (or) (b) done by authorized personnel in the performance of medical duties or experiments.)  Use of a controlled substance may be inferred to be wrongful in the absence of evidence to the contrary.  However, the drawing of this inference is not required.

Knowledge by the accused of the presence of the substance and knowledge of its contraband nature may be inferred from the surrounding circumstances (including but not limited to __________).  (You may infer from the presence of (__________) in the accused’s urine that the accused knew (he) (she) used (__________).)  However, the drawing of any inference is not required.

NOTE 2:  Knowledge of the presence of the substance in issue.  When the evidence raises the issue whether the accused knew of the presence of the substance allegedly used, the following instruction is appropriate:

The accused may not be convicted of the use of a controlled substance if the accused did not know (he) (she) was actually using the substance.  The accused’s use of the controlled substance must be knowing and conscious.  For example, if a person places a controlled substance into the accused’s (drink) (food) (cigarette) (__________) without the accused’s becoming aware of the substance’s presence, then the accused’s use was not knowing and conscious.

NOTE 3:  Knowledge of the nature of the substance in issue.  When the evidence raises the issue whether the accused knew the exact nature of the substance, the following instructions are appropriate:

It is not necessary that the accused was aware of the exact identity of the contraband substance.  The knowledge requirement is satisfied if the accused knew the substance was prohibited.  Similarly, if the accused believes the substance to be a contraband substance, such as (cocaine) (__________), when in fact it is (heroin) (__________), the accused had sufficient knowledge to satisfy that element of the offense.

(A contraband substance is one that is illegal to use.)

However, a person who uses (cocaine) (__________), but actually believes it to be (sugar) (__________), is not guilty of wrongful use of (cocaine) (__________).

NOTE 4:  Missile launch facility.  If it is alleged that the substance was used at a “missile launch facility,” the following instruction should be given:

A “missile launch facility” includes the place from which missiles are fired and launch control facilities from which the launch of a missile is initiated or controlled after launch.

NOTE 5: “Deliberate avoidance” raised.  The following instruction should be given when the issue of “deliberate avoidance” as discussed in United States v. Newman, 14 MJ 474 (CMA 1983) is raised:

I have instructed you that the accused must have known that the substance (he) (she) used was (__________) or of a contraband nature.  You may not find the accused guilty of this offense unless you believe beyond a reasonable doubt that the accused actually knew that (he) (she) used (__________) or a substance of a contraband nature.

The accused may not, however, willfully and intentionally remain ignorant of a fact important and material to the accused’s conduct in order to escape the consequences of criminal law.  Therefore, if you have a reasonable doubt that the accused actually knew that the substance (he) (she) used was (__________) or of a contraband nature, but you are nevertheless satisfied beyond a reasonable doubt that:

a.  The accused did not know for sure that the substance was not (__________) or of a contraband nature;

b.  The accused was aware that there was a high probability that the substance was (__________) or of a contraband nature; and

c.  The accused deliberately and consciously tried to avoid learning that, in fact, the substance was (__________) or of a contraband nature, then you may treat this as the deliberate avoidance of positive knowledge.  Such deliberate avoidance of positive knowledge is the equivalent of knowledge.

In other words, you may find that the accused had the required knowledge if you find either that the accused actually knew the substance (he) (she) used was (__________) or of a contraband nature, or deliberately avoided that knowledge as I have just defined that term for you.

I emphasize that knowledge cannot be established by mere negligence, foolishness, or even stupidity on the part of the accused.  The burden is on the prosecution to prove every element of this offense, including that the accused actually knew that the substance (he) (she) used was (__________) or of a contraband nature.  Consequently, unless you are satisfied beyond a reasonable doubt that the accused either had actual knowledge that the substance was (__________) or of a contraband nature, or that the accused deliberately avoided that knowledge, as I have defined that term, then you must find the accused not guilty.

NOTE 6:  Exceptions to wrongfulness.  The burden of going forward with evidence with respect to any exception is upon the person claiming its benefit.  If the evidence presented raises such an issue, then the burden of proof is upon the United States to establish beyond a reasonable doubt that the use was wrongful.  See United States v. Cuffee, 10 MJ 381 (CMA 1981).  Therefore, a carefully tailored instruction substantially in the following terms should be given:

Evidence has been introduced raising an issue of whether the accused’s use of (heroin) (cocaine) (marijuana) (__________) was wrongful in light of the fact that (the accused used it in the performance of (his/her) duty) (the substance had been duly prescribed by a physician and the prescription had not been obtained by fraud (__________).  This raises the issue of innocent use.  In determining this issue, you must consider all relevant facts and circumstances, (including, but not limited to __________).  The burden is on the prosecution to establish the accused’s guilt beyond a reasonable doubt.  Unless you are satisfied beyond a reasonable doubt that the accused’s use of the substance was not (in the performance of (his) (her) duties) (as a result of a properly obtained prescription duly prescribed for the accused by a physician) (__________), you may not find the accused guilty.

NOTE 7:  Judicial notice as to nature of the substance.  When the alleged controlled substance is one not listed in Article 112a, the military judge should take judicial notice of the relevant statute or regulation which makes the substance a controlled substance. MRE 201 and 202 set out the requirements for taking judicial notice. When judicial notice that the alleged substance is a scheduled controlled substance under the laws of the United States is taken (See United States v. Gould, 536 F.2d 216 (8th Cir. 1976)), an instruction substantially as follows should be given:

(__________) is a controlled substance under the laws of the United States.

NOTE 8:  Regulatory defects in collection of urinalysis samples.  When the evidence reflects “technical” deviations from governing regulations which establish procedures for collecting, transmitting, or testing urine samples, the following instruction may be appropriate.  United States v. Pollard, 27 MJ 376 (CMA 1989).  Military Judges, however, should exclude drug test results if there has been a substantial violation of regulations intended to assure reliability of the testing procedures.  See United States v. Strozier, 31 MJ 283 (CMA 1990).

Evidence has been introduced that the government did not strictly comply with all aspects of (Army Regulation 600-85) (__________) governing how urine samples are to be (collected) (transmitted) (and) (tested).  In order to convict the accused, the evidence must establish the urine sample originated from the accused and tested positive for the presence of (__________) without adulteration by any intervening agent or cause.  Deviations from governing regulations, or any other discrepancy in the processing or handling of the accused’s urine sample, may be considered by you in determining if the evidence is sufficiently reliable to establish that the accused used a controlled substance beyond a reasonable doubt.

NOTE 9:  Other scheduled drugs.  The Comprehensive Drug Abuse Prevention and Control Act of 1970, 21 USC section 801-971, containing the original Schedules I through V is updated and republished annually in the Code of Federal Regulations.  See 21 CFR section 1308.

NOTE 10:  Aggravating circumstances.  If one of the aggravating factors is pled and there is an issue concerning the location or the conditions of the aggravating factor, a tailored exceptions and substitutions instruction similar to the one contained in NOTE 11 for the offense of Wrongful Possession (Instruction 3a-36a-1) should be given.

NOTE 11:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is normally applicable.  If an issue of innocent use on the grounds of ignorance or mistake of fact concerning the presence or nature of the substance is raised, Instruction 5-11-4, Ignorance or Mistake of Fact - Drug Offenses, should be given.

e.  REFERENCES:  21 USC section 801-971; 21 CFR section 1308 (1 April 2000) (Caution:  This CFR changes frequently.); MRE 201 and 201A; United States v. Harper, 22 MJ 157, 161 (CMA 1986); compare United States v. Murphy, 23 MJ 310, 312 (CMA 1987) (distinguishing Harper) with United States v. Mance, 26 MJ 244 (CMA 1988), cert. denied 488 U.S. 942 (1988); United States v. Newman, 14 MJ 474 (CMA 1983); United States v. Pollard, 27 MJ 376 (CMA 1989); United States v. Strozier, 31 MJ 283 (CMA 1990).

3a–36a–3.  DRUGS, WRONGFUL DISTRIBUTION (ARTICLE 112a) 

a.  MAXIMUM PUNISHMENT:

(1) Amphetamine, cocaine, heroin, lysergic acid diethylamide, marijuana, methamphetamine, opium, phencyclidine, secobarbital, and Schedule I, II, and III controlled substances:  DD, TF, 15 years, E-1.

(2) Phenobarbital and Schedule IV and V controlled substances:  DD, TF, 10 years, E-1.

(3) When aggravating circumstances are alleged:  Increase maximum confinement by 5 years.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, wrongfully distribute __________ (grams) (ounces) (pounds) (__________) of __________ (a schedule (__________) controlled substance), (while on duty as a sentinel or lookout) (while (on board a vessel/ aircraft) (in or at a missile launch facility) used by the armed forces or under the control of the armed forces, to wit:  __________) (while receiving special pay under 37 USC §310) (during time of war).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused distributed __________ (grams) (ounces) (pounds) (__________), more or less of (__________) (a Schedule ___ controlled substance);


(2) That the accused actually knew (he) (she) distributed the substance;


(3) That the accused actually knew that the substance (he) (she) distributed was (__________) (or of a contraband nature); (and)


(4) That the distribution by the accused was wrongful; [and]

NOTE 1:  Aggravating circumstance alleged.  If one of the aggravating factors in Article 112a is pled, the military judge must also instruct on that aggravating factor as an element:


[(5)] That at the time the accused distributed the substance as alleged, (it was a time of war) (the accused was (on duty as a sentinel or lookout) (on board a vessel or aircraft used by or under the control of the armed forces) (in or at a missile launch facility used by the armed forces or under the control of the armed forces) (receiving special pay under 37 U.S. Code section 310)).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Distribute” means to deliver to the possession of another. “Deliver” means the actual, constructive, or attempted transfer of an item.  While a transfer of (__________) (a controlled substance) may have been made or attempted in exchange for money or other property or a promise of payment, proof of a commercial transaction is not required.  

Distribution of a controlled substance is wrongful if it is without legal justification or authorization.  (Distribution of a controlled substance is not wrongful if such act or acts are:  (a) done pursuant to legitimate law enforcement activities (for example, an informant who delivers drugs as part of an undercover operation is not guilty of wrongful distribution); (or) (b) done by authorized personnel in the performance of medical duties.)  Distribution of a controlled substance may be inferred to be wrongful in the absence of evidence to the contrary.  However, the drawing of this inference is not required.  

Knowledge by the accused of the presence of the substance and knowledge of its contraband nature may be inferred from the surrounding circumstances including, but not limited to __________.  However, the drawing of any inference is not required.

NOTE 2:  Knowledge of the presence of the substance in issue.  When the evidence raises the issue whether the accused knew of the presence of the substance allegedly distributed, the following instruction is appropriate:

The accused must be aware of the presence of the substance at the time of the distribution.  A person who delivers a (package) (suitcase) (container) (item of clothing) (__________) without knowing that it actually contains (__________) (a controlled substance) is not guilty of wrongful distribution of (__________) (a controlled substance).

NOTE 3:  Knowledge of the nature of the substance in issue.  When the evidence raises the issue whether the accused knew the exact nature of the substance, the following instructions are appropriate:

It is not necessary that the accused was aware of the exact identity of the contraband substance.  The knowledge requirement is satisfied if the accused knew the substance was prohibited.  Similarly, if the accused believes the substance to be a contraband substance, such as (cocaine) (__________), when in fact it is (heroin) (__________), the accused had sufficient knowledge to satisfy that element of the offense.

(A contraband substance is one that is illegal to distribute.)

However, a person who distributes (cocaine) (__________), but actually believes it to be (sugar) (__________), is not guilty of wrongful distribution of (cocaine) (__________).

NOTE 4:  Missile launch facility.  If it is alleged that the substance was distributed at a “missile launch facility,” the following instruction should be given:

A “missile launch facility” includes the place from which missiles are fired and launch control facilities from which the launch of a missile is initiated or controlled after launch.

NOTE 5:  “Deliberate avoidance” raised.  The following instruction should be given when the issue of “deliberate avoidance” as discussed in United States v. Newman, 14 MJ 474 (CMA 1983) is raised:

I have instructed you that the accused must have known that the substance (he) (she) distributed was (__________) or of a contraband nature.  You may not find the accused guilty of this offense unless you believe beyond a reasonable doubt that the accused actually knew that (he) (she) distributed (__________) or a substance of a contraband nature.

The accused may not, however, willfully and intentionally remain ignorant of a fact important and material to the accused’s conduct in order to escape the consequences of criminal law.  Therefore, if you have a reasonable doubt that the accused actually knew that the substance (he) (she) distributed was (__________) or of a contraband nature, but you are nevertheless satisfied beyond a reasonable doubt that:

a.  The accused did not know for sure that the substance was not (__________) or of a contraband nature; 

b.  The accused was aware that there was a high probability that the substance was (__________) or of a contraband nature; and 

c.  The accused deliberately and consciously tried to avoid learning that, in fact, the substance was (__________) or of a contraband nature, then you may treat this as the deliberate avoidance of positive knowledge.  Such deliberate avoidance of positive knowledge is the equivalent of knowledge. 

In other words, you may find that the accused had the required knowledge if you find either that the accused actually knew the substance (he) (she) distributed was (__________) or of a contraband nature, or deliberately avoided that knowledge as I have just defined that term for you. 

I emphasize that knowledge cannot be established by mere negligence, foolishness, or even stupidity on the part of the accused.  The burden is on the prosecution to prove every element of this offense, including that the accused actually knew that the substance (he) (she) distributed was (__________) or of a contraband nature.  Consequently, unless you are satisfied beyond a reasonable doubt that the accused either had actual knowledge that the substance was (__________) or of a contraband nature, or that the accused deliberately avoided that knowledge, as I have defined that term, then you must find the accused not guilty.

NOTE 6:  Exceptions to wrongfulness.  The burden of going forward with evidence with respect to any exception is upon the person claiming its benefit.  If the evidence presented raises such an issue, then the burden of proof is upon the United States to establish beyond a reasonable doubt that the distribution was wrongful.  See United States v. Cuffee, 10 MJ 381 (CMA 1981).  Therefore, a carefully tailored instruction substantially in the following terms should be given:

Evidence has been introduced raising an issue of whether the accused’s distribution of (heroin) (cocaine) (marijuana) (__________) was wrongful in light of the fact that (the accused distributed it in the performance of (his) (her) duty) (__________).  In determining this issue, you must consider all relevant facts and circumstances, including, but not limited to (__________).  The burden is on the prosecution to establish the accused’s guilt beyond a reasonable doubt.  Unless you are satisfied beyond a reasonable doubt that the accused’s distribution of the substance was not (in the performance of (his) (her) duties) (__________), you may not find the accused guilty.

NOTE 7:  Judicial notice as to nature of the substance.  When the alleged controlled substance is one not listed in Article 112a, the military judge should take judicial notice of the relevant statute or regulation which makes the substance a controlled substance. MRE 201 and 202 set out the requirements for taking judicial notice. When judicial notice that the alleged substance is a scheduled controlled substance under the laws of the United States is taken (See United States v. Gould, 536 F.2d 216 (8th Cir. 1976)), an instruction substantially as follows should be given:

(__________) is a controlled substance under the laws of the United States.

NOTE 8:  Other scheduled drugs.  The Comprehensive Drug Abuse Prevention and Control Act of 1970, 21 USC section 801-971, containing the original Schedules I through V is updated and republished annually in the Code of Federal Regulations.  See 21 CFR section 1308 (28 Sep 06).

NOTE 9:  Quantity in issue.  If an issue arises concerning the amount of the controlled substance, the following instruction is applicable:

If all the other elements are proved beyond a reasonable doubt, but you are not convinced that the accused distributed the amount of __________ described in the specification, but you are satisfied beyond a reasonable doubt that the accused distributed some lesser amount of __________, you may, nevertheless, reach a finding of guilty.  However, you are required to modify the specification by exceptions and substitutions, so that it properly reflects your finding.  you may eliminate the quantity referred to in the specification and substitute for it the word “some” or any lesser quantity.

NOTE 10:  Aggravating circumstances.  If one of the aggravating factors is pled and there is an issue concerning the location or the conditions of the aggravating factor, an exceptions and substitutions instruction like the one in NOTE 9 above should be given.

NOTE 11:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is normally applicable.  If an issue of innocent distribution on the grounds of ignorance or mistake of fact concerning the presence or nature of the substance is raised, Instruction 5- 11-4, Ignorance or Mistake of Fact - Drug Offenses, should be given.

e.  REFERENCES:  21 USC section 801-971; 21 CFR section 1308 (1 April 2000).  (Caution:  This CFR changes frequently.); MRE 201 and 201A; United States v. Mance, 26 MJ 244 (CMA 1988), cert. denied 488 U.S. 942 (1988); United States v. Crumley, 31 MJ 21 (CMA 1990); United States v. Newman, 14 MJ 474 (CMA 1983); United States v. Ratleff, 34 MJ 80 (CMA 1992).

3a–36a–4.  DRUGS—WRONGFUL INTRODUCTION—WITH INTENT TO DISTRIBUTE (ARTICLE 112a) 

a.  MAXIMUM PUNISHMENT:

(1) Wrongful introduction.

(a) Amphetamine, cocaine, heroin, lysergic acid diethylamide, marijuana, methamphetamine, opium, phencyclidine, secobarbital, and Schedule I, II, and III controlled substances:  DD, TF, 5 years, E-1.

(b) Phenobarbital, and Schedule IV and V controlled substances:  DD, TF, 2 years, E-1.

(2) Wrongful introduction with intent to distribute.

(a) Amphetamine, cocaine, heroin, lysergic acid diethylamide, marijuana, methamphetamine, opium, phencyclidine, secobarbital, and Schedule I, II, and III controlled substances:  DD, TF, 15 years, E-1.

(b) Phenobarbital and Schedule IV and V controlled substances:  DD, TF, 10 years, E-1.

(3) When aggravating circumstances are alleged:  Increase maximum confinement by 5 years.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location) on or about __________, wrongfully introduce __________ (grams) (ounces) (pounds) (__________) of __________ (a Schedule (__________) controlled substance) onto a vessel, aircraft, vehicle, or installation used by the armed forces or under control of the armed forces, to wit:  __________ (with the intent to distribute the said controlled substance) (while on duty as a sentinel or lookout) (while receiving special pay under 37 USC §310) (during a time of war).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused introduced _________ (grams) (ounces) (pounds) (__________), more or less, of (__________) (a Schedule ___ controlled substance) onto (state the place or property alleged), [(an aircraft) (a vessel) (a vehicle) (an installation)] used by the armed forces or under the control of the armed forces;

(2) That the accused actually knew (he) (she) introduced the substance;


(3) That the accused actually knew that the substance (he) (she) introduced was (__________) (or of a contraband nature); (and)


(4) That the introduction by the accused was wrongful; [and]

NOTE 1:  Intent to distribute alleged.  Give the 5th element below if intent to distribute was alleged:


[(5)] That the introduction was with the intent to distribute; [and]

NOTE 2:  Aggravating circumstance alleged.  If one of the aggravating factors in Article 112a is pled, the military judge must also instruct on that aggravating factor as an element. 


[(5) or (6)] That at the time the accused introduced the substance as alleged, (it was a time of war) (the accused was (on duty as a sentinel or lookout) (on board a vessel or aircraft used by or under the control of the armed forces) (in or at a missile launch facility used by the armed forces or under the control of the armed forces) (receiving special pay under 37 U.S. Code section 310)).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Introduction” means to bring into or onto a military (unit) (base) (station) (post) (installation) (vessel) (vehicle) (aircraft). 

Introduction of a controlled substance is wrongful if it is without legal justification or authorization.  (Introduction of a controlled substance is not wrongful if such act or acts are:  (a) done pursuant to legitimate law enforcement activities (for example, when an informant introduces drugs as part of an undercover operation, that introduction is not wrongful) (or) (b) done by authorized personnel in the performance of medical duties.)  Introduction of a controlled substance may be inferred to be wrongful in the absence of evidence to the contrary.  However, the drawing of this inference is not required.

Knowledge by the accused of the presence of the substance and knowledge of its contraband nature may be inferred from the surrounding circumstances including, but not limited to __________.  However, you are not required to draw these inferences.

NOTE 3:  Knowledge of the presence of the substance in issue.  When the evidence raises the issue whether the accused knew of the introduction of the substance, the following instruction is appropriate:

The accused must be aware of the presence of the substance at the time of the introduction.  A person who delivers a (package) (suitcase) (container) (item of clothing) (__________) onto ((an aircraft) (a vessel) (an installation)) ((used by) (or) (under the control of)) the armed forces without knowing that it actually contains (__________) (a controlled substance) is not guilty of wrongful introduction of (__________) (a controlled substance).

NOTE 4:  Knowledge of the nature of the substance in issue.  When the evidence raises the issue whether the accused knew the exact nature of the substance, the following instructions are appropriate:

It is not necessary that the accused was aware of the exact identity of the contraband substance.  The knowledge requirement is satisfied if the accused knew the substance was prohibited.  Similarly, if the accused believes the substance to be a contraband substance, such as (cocaine) (__________), when in fact it is (heroin) (__________), the accused had sufficient knowledge to satisfy that element of the offense.

(A contraband substance is one that is illegal to introduce.)

However, a person who introduces (cocaine) (__________), but actually believes it to be (sugar) (__________), is not guilty of wrongful introduction of (cocaine) (__________).

NOTE 5:  Missile launch facility.  If it is alleged that the offense occurred at a “missile launch facility,” the following instruction should be given:

A “missile launch facility” includes the place from which missiles are fired and launch control facilities from which the launch of a missile is initiated or controlled after launch.

NOTE 6:  Intent to distribute alleged.  If intent to distribute is alleged, give the following instruction concerning distribution:

“Distribute” means to deliver to the possession of another.  “Deliver” means the actual, constructive, or attempted transfer of an item.  While a transfer of a controlled substance may have been intended or made or attempted in exchange for money or other property or a promise of payment, proof that a commercial transaction was intended is not required.

An intent to distribute may be inferred from circumstantial evidence. Examples of evidence which may tend to support an inference of intent to distribute are:  (introduction of a quantity of substance in excess of that which one would be likely to have for personal use) (market value of the substance) (the manner in which the substance is packaged) (or) (that the accused is not a user of the substance.)  On the other hand, evidence that the accused is (addicted to) (or) (a heavy user of the substance) may tend to negate an inference of intent to distribute.  The drawing of any inference is not required.

NOTE 7: “Deliberate avoidance” raised.  The following instruction should be given when the issue of “deliberate avoidance” as discussed in United States v. Newman, 14 MJ 474 (CMA 1983) is raised:

I have instructed you that the accused must have known that the substance (he) (she) introduced was (__________) or of a contraband nature.  You may not find the accused guilty of this offense unless you believe beyond a reasonable doubt that the accused actually knew that (he) (she) introduced (__________) or a substance of a contraband nature. 

The accused may not, however, willfully and intentionally remain ignorant of a fact important and material to the accused’s conduct in order to escape the consequences of criminal law.  Therefore, if you have a reasonable doubt that the accused actually knew that the substance (he) (she) introduced was (__________) or of a contraband nature, but you are nevertheless satisfied beyond a reasonable doubt that: 

a.  The accused did not know for sure that the substance was not (__________) or of a contraband nature; 

b.  The accused was aware that there was a high probability that the substance was (__________) or of a contraband nature; and 

c.  The accused deliberately and consciously tried to avoid learning that, in fact, the substance was (__________) or of a contraband nature, then you may treat this as the deliberate avoidance of positive knowledge.  Such deliberate avoidance of positive knowledge is the equivalent of knowledge. 

In other words, you may find that the accused had the required knowledge if you find either that the accused actually knew the substance (he) (she) introduced was (__________) or of a contraband nature, or deliberately avoided that knowledge as I have just defined that term for you. 

I emphasize that knowledge cannot be established by mere negligence, foolishness, or even stupidity on the part of the accused.  The burden is on the prosecution to prove every element of this offense, including that the accused actually knew that the substance (he) (she) introduced was (__________) or of a contraband nature.  Consequently, unless you are satisfied beyond a reasonable doubt that the accused either had actual knowledge that the substance was (__________) or of a contraband nature, or that the accused deliberately avoided that knowledge, as I have defined that term, then you must find the accused not guilty.

NOTE 8:  Exceptions to wrongfulness.  The burden of going forward with evidence with respect to any exception is upon the person claiming its benefit.  If the evidence presented raises such an issue, then the burden of proof is upon the United States to establish beyond a reasonable doubt that the introduction was wrongful.  See United States v. Cuffee, 10 MJ 381 (CMA 1981).  Therefore, a carefully tailored instruction substantially in the following terms should be given:

Evidence has been introduced raising an issue of whether the accused’s introduction of (heroin) (cocaine) (marijuana) (__________) was wrongful in light of the fact that (the substance had been duly prescribed for the accused by a physician and the prescription had not been obtained by fraud) (the accused introduced it in the performance of (his) (her) duty) (__________).  In determining this issue, you must consider all relevant facts and circumstances, (including, but not limited to __________).  The burden is upon the prosecution to establish the accused’s guilt beyond a reasonable doubt.  Unless you are satisfied beyond a reasonable doubt that the accused’s introduction of the substance was not (as a result of a properly obtained prescription duly prescribed for (him) (her) by a physician) (in the performance of (his) (her) duties) (__________), you may not find the accused guilty.

NOTE 9:  Judicial notice as to nature of the substance.  When the alleged controlled substance is one not listed in Article 112a, the military judge should take judicial notice of the relevant statute or regulation which makes the substance a controlled substance.  MRE 201 and 202 set out the requirements for taking judicial notice.  When judicial notice that the alleged substance is a scheduled controlled substance under the laws of the United States is taken (See United States v. Gould, 536 F.2d 216 (8th Cir. 1976)), an instruction substantially as follows should be given:

(__________) is a controlled substance under the laws of the United States.

NOTE 10:  Other Scheduled drugs:  Comprehensive Drug Abuse Prevention and Control Act of 1970, 21 USC section 801-971, containing the original Schedules I through V is updated and republished annually in the Code of Federal Regulations.  See 21 CFR section 1308 et seq.

NOTE 11:  Quantity in issue.  If an issue arises concerning the amount of the controlled substance, the following instruction is applicable:

If all the other elements are proved beyond a reasonable doubt, but you are not convinced that the accused introduced the amount of __________ described in the specification, but you are satisfied beyond a reasonable doubt that the accused introduced some lesser amount of __________, you may, nevertheless, reach a finding of guilty.  However, you are required to modify the specification by exceptions and substitutions, so that it properly reflects your finding.  You may eliminate the quantity referred to in the specification and substitute for it the word “some” or any lesser quantity.

NOTE 12:  Aggravating circumstances.  If one of the aggravating factors is pled and there is an issue concerning the location or the conditions of the aggravating factor, an exceptions and substitutions instruction like the one in NOTE 11 above should be given.

NOTE 13:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is normally applicable.  A tailored circumstantial evidence instruction on intent is normally applicable if intent to distribute is alleged.  If there is evidence the accused may have been ignorant of or mistaken about his/her presence on a military installation, or an issue of ignorance or mistake of fact concerning the presence or nature of the substance is raised, Instruction 5-11-4, Ignorance or Mistake—Drug Offenses, should be given.

e.  REFERENCES: 21 USC section 801-971; 21 CFR section 1308 (1 April 2000).  (Caution:  This CFR changes frequently.); MRE 201 and 201A; United States v. Mance, 26 MJ 244 (CMA 1988), cert. denied, 488 U.S. 942 (1988); United States v. Ratleff, 34 MJ 80 (CMA 1992); United States v. Pitt, 35 MJ 478 (CMA 1992); United States v. Newman, 14 MJ 474 (CMA 1983); United States v. Thomas, 65 MJ 132 (CAAF 2007) (in order to be convicted of introduction of drugs onto a military installation under Article 112a, the accused must have actual knowledge that he/she was entering onto the installation).

3a–36a–5.  DRUGS—WRONGFUL MANUFACTURE—WITH INTENT TO DISTRIBUTE (ARTICLE 112a) 

a.  MAXIMUM PUNISHMENT:

(1) Wrongful manufacture.

(a) Amphetamine, cocaine, heroin, lysergic acid diethylamide, marijuana, methamphetamine, opium, phencyclidine, secobarbital, and Schedule I, II, and III controlled substances:  DD, TF, 5 years, E-1.

(b) Phenobarbital, and Schedule IV and V controlled substances:  DD, TF, 2 years, E-1.

(2) With intent to distribute.

(a) Amphetamine, cocaine, heroin, lysergic acid diethylamide, marijuana, methamphetamine, opium, phencyclidine, secobarbital, and Schedule I, II, and III controlled substances:  DD, TF, 15 years, E-1.

(b) Phenobarbital and Schedule IV and V controlled substances:  DD, TF, 10 years, E-1.

(3) When aggravating circumstances are alleged.  Increase maximum punishment by 5 years.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, wrongfully manufacture __________ (grams) (ounces) (pounds) (__________) of __________ (a schedule (__________) controlled substance), (with the intent to distribute the said controlled substance) (while on duty as a sentinel or lookout) (while (on board a vessel/aircraft) (in or at a missile launch facility) used by the armed forces or under the control of the armed forces, to wit:  __________) (while receiving special pay under 37 USC §310) (during time of war).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused manufactured __________ (grams) (ounces) (pounds) (__________), more or less of (__________) (a Schedule __________ controlled substance); 


(2) That the accused actually knew (he) (she) manufactured the substance;


(3) That the accused actually knew that the substance (he) (she) manufactured was (__________) (or of a contraband nature); (and)


(4) That the manufacture by the accused was wrongful; [and]

NOTE 1:  Intent to distribute alleged.  Give the 5th element below if intent to distribute was alleged:


[(5)] That the manufacture was with the intent to distribute.

NOTE 2:  Aggravating circumstance alleged.  If one of the aggravating factors in Article 112a is pled, the military judge must also instruct on that aggravating factor as an element:


[(5) or (6)] That at the time the accused manufactured the substance as alleged, (it was a time of war) (the accused was (on duty as a sentinel or lookout) (on board a vessel or aircraft used by or under the control of the armed forces) (in or at a missile launch facility used by the armed forces or under the control of the armed forces) (receiving special pay under 37 U.S. Code section 310)).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Manufacture” means the production, preparation, propagation, compounding, or processing of a drug or other substance, either directly or indirectly or by extraction from substances of natural origin, or independently by means of chemical synthesis, or by a combination of extraction and chemical synthesis, and includes any packaging or repackaging of such substance, or labeling or relabeling of its container.  The term “production,” as used above, includes the planting, cultivating, growing, or harvesting of a drug or other substance. 

Manufacture of a controlled substance is wrongful if it is without legal justification or authorization.  (Manufacture of a controlled substance is not wrongful if such act or acts are:  (a) done pursuant to legitimate law enforcement activities (or) (b) done by authorized personnel in the performance of medical duties.)  Manufacture of a controlled substance may be inferred to be wrongful in the absence of evidence to the contrary.  However, the drawing of this inference is not required. 

Knowledge by the accused of the manufacture of the substance and knowledge of its contraband nature may be inferred from the surrounding circumstances (including, but not limited to __________).  However, the drawing of this inference is not required.

NOTE 3:  Knowledge of presence of the substance in issue.  When the evidence raises the issue whether the accused knew of the presence of the substance allegedly manufactured, the following instruction is appropriate:

The accused may not be convicted of the manufacture of a controlled substance if (he) (she) did not know (he) (she) was manufacturing the substance.  The accused’s manufacture must be knowing and conscious.  For example, if a person ((produces) (prepares) (processes) (propagates) (compounds)) ((a controlled substance) (__________)) without actually becoming aware of the substance’s presence, then the manufacture is not knowing and conscious.

NOTE 4:  Knowledge of the nature of the substance in issue.  When the evidence raises the issue whether the accused knew the exact nature of the substance, the following instructions are appropriate:

It is not necessary that the accused was aware of the exact identity of the contraband substance.  The knowledge requirement is satisfied if the accused knew the substance was prohibited.  Similarly, if the accused believes the substance to be a contraband substance, such as (cocaine) (__________), when in fact it is (heroin) (__________), the accused had sufficient knowledge to satisfy that element of the offense.

(A contraband substance is one that is illegal to manufacture.)

However, a person who manufactures (cocaine) (__________), but actually believes it to be (sugar) (__________), is not guilty of wrongful manufacture of (cocaine) (__________).

NOTE 5:  Missile launch facility.  If it is alleged that the substance was manufactured at a “missile launch facility,” the following instruction should be given:

A “missile launch facility” includes the place from which missiles are fired and launch control facilities from which the launch of a missile is initiated or controlled after launch.

NOTE 6:  Intent to distribute alleged.  If intent to distribute is alleged, give the following instructions concerning distribution:

“Distribute” means to deliver to the possession of another.  “Deliver” means the actual, constructive, or attempted transfer of an item.  While a transfer of a controlled substance may have been intended or made or attempted in exchange for money or other property or a promise of payment, proof that a commercial transaction was intended is not required.

An intent to distribute may be inferred from circumstantial evidence. Examples of evidence which may tend to support an inference of intent to distribute are:  (manufacture of a quantity of substance in excess of that which one would be likely to have for personal use) (market value of the substance) (the manner in which the substance is packaged) (or) (that the accused is not a user of the substance.)  On the other hand, evidence that the accused is (addicted to) (or) (a heavy user of) the substance may tend to negate an inference of intent to distribute.  The drawing of any inference is not required.

NOTE 7: “Deliberate avoidance” raised.  The following instruction should be given when the issue of “deliberate avoidance” as discussed in United States v. Newman, 14 MJ 474 (CMA 1983) is raised:

I have instructed you that the accused must have known that the substance (he) (she) manufactured was (__________) or of a contraband nature.  You may not find the accused guilty of this offense unless you believe beyond a reasonable doubt that the accused actually knew that (he) (she) manufactured (__________) or a substance of a contraband nature. 

The accused may not, however, willfully and intentionally remain ignorant of a fact important and material to the accused’s conduct in order to escape the consequences of criminal law.  Therefore, if you have a reasonable doubt that the accused actually knew that the substance (he) (she) manufactured was (__________) or of a contraband nature, but you are nevertheless satisfied beyond a reasonable doubt that: 

a.  The accused did not know for sure that the substance was not (__________) or of a contraband nature; 

b.  The accused was aware that there was a high probability that the substance was (__________) or of a contraband nature; and 

c.  The accused deliberately and consciously tried to avoid learning that, in fact, the substance was (__________) or of a contraband nature, then you may treat this as the deliberate avoidance of positive knowledge.  Such deliberate avoidance of positive knowledge is the equivalent of knowledge.  In other words, you may find that the accused had the required knowledge if you find either that the accused actually knew the substance (he) (she) manufactured was (__________) or of a contraband nature, or deliberately avoided that knowledge as I have just defined that term for you. 

I emphasize that knowledge cannot be established by mere negligence, foolishness, or even stupidity on the part of the accused.  The burden is on the prosecution to prove every element of this offense, including that the accused actually knew that the substance (he) (she) manufactured was (__________) or of a contraband nature.  Consequently, unless you are satisfied beyond a reasonable doubt that the accused either had actual knowledge that the substance was (__________) or of a contraband nature, or that the accused deliberately avoided that knowledge, as I have defined that term, then you must find the accused not guilty.

NOTE 8:  Exceptions to wrongfulness.  The burden of going forward with evidence with respect to any exception is upon the person claiming its benefit.  If the evidence presented raises such an issue, then the burden of proof is upon the United States to establish beyond a reasonable doubt that the manufacture was wrongful.  See United States v. Cuffee, 10 MJ 381 (CMA 1981).  Therefore, a carefully tailored instruction substantially in the following terms should be given:

Evidence has been introduced raising an issue of whether the accused’s manufacture of (heroin) (cocaine) (marijuana) (__________) was wrongful in light of the fact that (the accused manufactured it in the performance of (his) (her) duty) (__________).  In determining this issue, you must consider all relevant facts and circumstances, including, but not limited to (__________).  The burden is on the prosecution to establish the accused’s guilt beyond a reasonable doubt.  Unless you are satisfied beyond a reasonable doubt that the accused’s manufacture of the substance was not (in the performance of (his) (her) duties) (__________), you may not find the accused guilty.

NOTE 9:  Judicial notice as to nature of the substance.  When the alleged controlled substance is one not listed in Article 112a, the military judge should take judicial notice of the relevant statute or regulation which makes the substance a controlled substance.  MRE 201 and 202 set out the requirements for taking judicial notice.  When judicial notice that the alleged substance is a scheduled controlled substance under the laws of the United States is taken (See United States v. Gould, 536 F.2d 216 (8th Cir. 1976)), an instruction substantially as follows should be given:

(__________) is a controlled substance under the laws of the United States.

NOTE 10:  Other scheduled drugs.  The Comprehensive Drug Abuse Prevention and Control Act of 1970, 21 USC section 801-971, containing the original Schedules I through V is updated and republished annually in the Code of Federal Regulations.  See 21 CFR section 1308 (1 April 2000).

NOTE 11:  Quantity in issue.  If an issue arises concerning the amount of the controlled substance, the following instruction is applicable:

If all the other elements are proved beyond a reasonable doubt, but you are not convinced that the accused manufactured the amount of __________ described in the specification, but you are satisfied beyond a reasonable doubt that the accused manufactured some lesser amount of __________, you may, nevertheless, reach a finding of guilty.  However, you are required to modify the specification by exceptions and substitutions, so that it properly reflects your finding.  You may eliminate the quantity referred to in the specification and substitute for it the word “some” or any lesser quantity.

NOTE 12:  Aggravating circumstances.  If one of the aggravating factors is pled and there is an issue concerning the location or the conditions of the aggravating factor, an exceptions and substitutions instruction like the one in NOTE 11 above should be given.

NOTE 13:  Other instructions.  If an issue of innocent manufacture on the grounds of ignorance or mistake of fact concerning the presence or nature of the substance is raised, Instruction 5-11-4, Ignorance or Mistake of Fact or Law in Drug Offenses, should be given.  Instruction 7-3, Circumstantial Evidence (Knowledge), is normally applicable.  A tailored circumstantial evidence instruction on intent is normally applicable if intent to distribute is alleged.

e.  REFERENCES:  21 USC section 801-971; 21 CFR section 1308 (1 April 2000).  (Caution:  This CFR changes frequently.); MRE 201 and 201A; United States v. Newman, 14 MJ 474 (CMA 1983); United States v. Mance, 26 MJ 244 (CMA 1983), cert. denied, 488 U.S. (1988); United States v. Pitt, 35 MJ 478 (CMA 1992).

3a–36a–6.  DRUGS—WRONGFUL IMPORTATION OR EXPORTATION (ARTICLE 112a) 

a.  MAXIMUM PUNISHMENT:

(1) Wrongful importation or exportation.

(a) Amphetamine, cocaine, heroin, lysergic acid diethylamide, marijuana, methamphetamine, opium, phencyclidine, secobarbital, and Schedule I, II, and III controlled substances:  DD, TF, 15 years, E-1.

(b) Phenobarbital and Schedule IV and V controlled substances:  DD, TF, 10 years, E-1.

(2) When aggravating circumstances are alleged:  Increase maximum confinement by 5 years.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location) on or about __________, wrongfully (import) (export) __________ (grams) (ounces) (pounds) (__________) of __________ (a Schedule (__________) controlled substance) (into the customs territory of) (from) the United States (while on board a vessel/aircraft used by the armed forces or under the control of the armed forces, to wit: __________) (during time of war).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (imported into the customs territory of) (exported from) the United States __________ (grams) (ounces) (pounds) (__________), more or less, of (__________) (a Schedule ___ controlled substance);


(2) That the accused actually knew (he) (she) (imported) (exported) the substance;


(3) That the accused actually knew that the substance (he) (she) (imported) (exported) was (__________), (or a substance of a contraband nature); (and)


(4) That the (importation) (exportation) by the accused was wrongful; [and]

NOTE 1:  Aggravating circumstance alleged.  If one of the aggravating factors in Article 112a is pled, the military judge must also instruct on that aggravating factor as an element.


[(5)] That at the time the accused (imported) (exported) the substance as alleged, (it was a time of war) (the accused was (on duty as a sentinel or lookout) (on board a vessel or aircraft used by or under the control of the armed forces) (in or at a missile launch facility used by the armed forces or under the control of the armed forces) (receiving special pay under 37 U.S. Code section 310)).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(“Customs territory of the United States” includes only the States, the District of Columbia, and Puerto Rico.)  
(Importation) (Exportation) of a controlled substance is wrongful if it is without legal justification or authorization.  (Importation) (Exportation) of a controlled substance is not wrongful if such act or acts are:  (a) done pursuant to legitimate law enforcement activities (for example, an informant who (imports) (exports) drugs as part of an undercover operation is not guilty of wrongful distribution); (or) (b) done by authorized personnel in the performance of medical duties.)  (Importation) (Exportation) of a controlled substance may be inferred to be wrongful in the absence of evidence to the contrary.  However, the drawing of this inference is not required.

Knowledge by the accused of the presence of the substance and knowledge of its contraband nature may be inferred from the surrounding circumstances (including, but not limited to __________).  However, the drawing of this inference is not required.

NOTE 2:  Knowledge of the substance in issue.  When evidence raises the issue whether the accused knew of the importation or exportation of the substance, the following instruction is appropriate:

The accused must be aware of the presence of the substance at the time of the (importation) (exportation).  A person who ((imports) (exports)) ((a package) (a suitcase) (a container) (an item of clothing) (__________)) without knowing that it actually contains (__________) (a controlled substance) is not guilty of wrongful (importation) (exportation) of (__________) (a controlled substance).

NOTE 3:  Knowledge of the nature of the substance in issue.  When the evidence raises the issue whether the accused knew the exact nature of the substance, the following instructions are appropriate:

It is not necessary that the accused was aware of the exact identity of the contraband substance.  The knowledge requirement is satisfied if the accused knew the substance was prohibited.  Similarly, if the accused believes the substance to be a contraband substance such as (cocaine) (__________) when in fact it is (heroin) (__________) the accused had sufficient knowledge to satisfy that element of the offense.

(A contraband substance is one that is illegal to (import) (export.))

However, a person who (imports) (exports) (cocaine) (__________), but actually believes it to be (sugar) (__________), is not guilty of wrongful (importation) (exportation) of (cocaine) (__________).

NOTE 4:  Missile launch facility.  If it is alleged that the offense occurred at a “missile launch facility,” the following instruction should be given:

A “missile launch facility” includes the place from which missiles are fired and launch control facilities from which the launch of a missile is initiated or controlled after launch.

NOTE 5: “Deliberate avoidance” raised.  The following instruction should be given when the issue of “deliberate avoidance” as discussed in United States v. Newman, 14 MJ 474 (CMA 1983) is raised:

I have instructed you that the accused must have known that the substance (he) (she) (imported) (exported) was (__________) or of a contraband nature.  You may not find the accused guilty of this offense unless you believe beyond a reasonable doubt that the accused actually knew that (he) (she) (imported) (exported) (__________) or a substance of a contraband nature. 

The accused may not, however, willfully and intentionally remain ignorant of a fact important and material to the accused’s conduct in order to escape the consequences of criminal law.  Therefore, if you have a reasonable doubt that the accused actually knew that the substance (he) (she) (imported) (exported) was (__________) or of a contraband nature, but you are nevertheless satisfied beyond a reasonable doubt that:  

(a) The accused did not know for sure that the substance was not (__________) or of a contraband nature; 

(b) The accused was aware that there was a high probability that the substance was (__________) or of a contraband nature; and 

(c) The accused deliberately and consciously tried to avoid learning that, in fact, the substance was (__________) or of a contraband nature, then you may treat this as the deliberate avoidance of positive knowledge.  Such deliberate avoidance of positive knowledge is the equivalent of knowledge. 

In other words, you may find that the accused had the required knowledge if you find either that the accused actually knew the substance (he) (she) (imported) (exported) was (__________) or of a contraband nature, or deliberately avoided that knowledge as I have just defined that term for you. 

I emphasize that knowledge cannot be established by mere negligence, foolishness, or even stupidity on the part of the accused.  The burden is on the prosecution to prove every element of this offense, including that the accused actually knew that the substance (he) (she) (imported) (exported) was (__________) or of a contraband nature.  Consequently, unless you are satisfied beyond a reasonable doubt that the accused either had actual knowledge that the substance was (__________) or of a contraband nature, or that the accused deliberately avoided that knowledge, as I have defined that term, then you must find the accused not guilty.

NOTE 6:  Exceptions to wrongfulness.  The burden of going forward with evidence with respect to any exception is upon the person claiming its benefit.  If the evidence presented raises such an issue, then the burden of proof is upon the United States to establish beyond a reasonable doubt that the importation or exportation was wrongful.  See United States v. Cuffee, 10 MJ 381 (CMA 1981).  Therefore, a carefully tailored instruction substantially in the following terms should be given:

Evidence has been introduced raising an issue of whether the accused’s (importation) (exportation) of (heroin) (cocaine) (marijuana) (__________) was wrongful in light of the fact that (the accused (imported) (exported) it in the performance of (his) (her) duty) (__________).  In determining this issue, you must consider all relevant facts and circumstances, including, but not limited to (__________).  The burden is upon the prosecution to establish the accused’s guilt beyond a reasonable doubt.  Unless you are satisfied beyond a reasonable doubt that the accused’s (importation) (exportation) of the substance was not (in the performance of (his) (her) duties) (__________), you may not find the accused guilty.

NOTE 7:  Judicial notice as to nature of the substance.  When the alleged controlled substance is one not listed in Article 112a, the military judge should take judicial notice of the relevant statute or regulation which makes the substance a controlled substance.  MRE 201 and 202 set out the requirements for taking judicial notice.  When judicial notice that the alleged substance is a scheduled controlled substance under the laws of the United States is taken (See United States v. Gould, 536 F.2d 216 (8th Cir. 1976)), an instruction substantially as follows should be given:

(__________) is a controlled substance under the laws of the United States.

NOTE 8:  Other scheduled drugs.  The Comprehensive Drug Abuse Prevention and Control Act of 1970, 21 USC section 801-971, containing the original Schedules I through V is updated and republished annually in the Code of Federal Regulations.  See 21 CFR section 1308 (1 April 2000).

NOTE 9:  Quantity in issue.  If an issue arises concerning the amount of the controlled substance, the following instruction is applicable:

If all the other elements are proved beyond a reasonable doubt, but you are not convinced that the accused (imported) (exported) the amount of __________ described in the specification, but you are satisfied beyond a reasonable doubt that the accused (imported) (exported) some lesser amount of __________, You may, nevertheless, reach a finding of guilty.  However, you are required to modify the specification by exceptions and substitutions, so that it properly reflects your finding.  You may eliminate the quantity referred to in the specification and substitute for it the word “some” or any lesser quantity.

NOTE 10:  Aggravating circumstances.  If one of the aggravating factors is pled and there is an issue concerning the location or the conditions of the aggravating factor, an exceptions and substitutions instruction like the one in NOTE 9 above should be given. 

NOTE 11:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is normally applicable.  If an issue of innocent importation or exportation on the grounds of ignorance or mistake of fact concerning the presence or nature of the substance is raised, Instruction 5-11-4, Ignorance or Mistake of Fact or Law in Drug Offenses, should be given.

e.  REFERENCES:  21 USC section 801-971; 21 CFR section 1308 (1 April 2000).  (Caution:  This CFR changes frequently.); MRE 201 and 201A; United States v. Mance, 26 MJ 244 (CMA 1988), cert. denied, 488 U.S. 942 (1988); United States v. Newman, 14 MJ 474 (CMA 1983).

3a–37–1.  DRUNKEN OR RECKLESS OPERATION OF A VEHICLE, AIRCRAFT, OR VESSEL (ARTICLE 113)

a.  MAXIMUM PUNISHMENT:

(1) If resulting in personal injury:  DD, TF, 18 months, E-1.

(2) No personal injury:  BCD, TF, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did (at/on board--location), on or about __________, (in the motor pool area) (near the Officer’s Club) (at the intersection of __________ and __________) (while in the Gulf of Mexico) (while in flight over North America) physically control [a vehicle, to wit:  (a truck) (a passenger car) (__________)] [an aircraft, to wit:  (an AH-64 helicopter) (an F-14A fighter) (a KC-135 tanker) (__________)] [a vessel, to wit:  (the aircraft carrier USS __________) (the Coast Guard Cutter __________) (__________)], [while drunk] [while impaired by __________] [while the alcohol concentration in (his) (her) (blood or breath) equaled or exceeded the applicable limit under subsection (b) of the text of the statute in paragraph 50 as shown by chemical analysis] [in a (reckless) (wanton) manner by (attempting to pass another vehicle on a sharp curve) (ordering that the aircraft be flown below the authorized altitude)] [and did thereby cause said (vehicle) (aircraft) (vessel) to (strike and) injure __________)].

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused was (operating) (in physical control of) a (vehicle) (aircraft) (vessel), to wit:  __________; (and)

(2) That the accused (operated) (physical controlled) the (vehicle) (aircraft) (vessel)



(a) in a (reckless) (and) (wanton) manner by (state the alleged manner); 


(b) while (drunk) (and) (impaired by (state the drug alleged)); 


(c) when the alcohol concentration in (his) (her) (blood) (breath) was equal to or greater than (0.08 grams) (___ grams) or more of alcohol per (100 milliliters of blood) (210 liters of breath)), as shown by chemical analysis; [and]
NOTE 1:  Injury alleged.  If an injury is alleged, add the following element:


[(3)] That the accused thereby caused the (vehicle) (aircraft) (vessel) to (strike and) injure (state the name of the alleged victim).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 2:  Vehicle, aircraft, and vessel defined.  The following definitions should be given, as applicable.  

(“Vehicle” includes every description of carriage or other artificial contrivance used, or capable of being used, as a means of transportation on land.) 

(“Aircraft” means a civil, military, or public contrivance invented, used, or designed to navigate, fly, or travel in the air.)

(“Vessel” includes every description of watercraft or other artificial contrivance used, or capable of being used, as a means of transportation on water.)

NOTE 3:  Operating.  If the accused is charged with operating a vessel, aircraft, or vehicle, give the first instruction below.  The second instruction may be helpful.

“Operating” includes not only driving or guiding a (vehicle) (aircraft) (vessel) while in motion, either in person or through the agency of another, but also the setting of its motive power in action or the manipulation of its controls so as to cause the particular (vehicle) (aircraft) (vessel) to move. 

(Thus, one may operate a (vehicle) (aircraft) (vessel) by pushing it, setting its motive power in action by starting the engine or otherwise, or releasing the parking brake of a vehicle on a hill so the vehicle rolls downhill.) 

NOTE 4:  Controlling.  If the specification alleges “control” of the vehicle, aircraft, or vessel, the instruction that follows should be given.  The military judge should be alert to situations where the ability to control, although present, is so remote that extending criminal culpability to such conduct is outside the intent of the statute.  The literal language of the instruction that follows is so broad that it seems to cover a person with the authority and practical means to direct the steering or movements of a vessel, vehicle, or aircraft, even where no attempt at control was made and no causal connection existed between the person’s consumption of alcohol or drugs and the operation of the vessel, vehicle, or aircraft.  For example, a ship’s captain drunk in his cabin who made no effort to direct the ship’s course, despite his authority and capability (via intercom) to do so, seems to be covered by the “control” definition taken from the Manual.  In such a situation, tailoring the example (taken directly from the MCM) may be necessary.

(“Physically controlling”) (“In actual physical control”) mean(s) that the accused had the present capability and power to dominate, direct, or regulate the (vehicle) (aircraft) (vessel), either in person or through the agency of another, regardless of whether such (vehicle) (aircraft) (vessel) was operated.

(For example, an intoxicated person seated behind the steering wheel of a vehicle with the keys of the vehicle in or near the ignition, but with the engine not turned on, could be deemed in actual physical control of that vehicle.  (However, a person asleep in the back seat with the keys in his or her pocket would not be deemed in actual physical control.))

NOTE 5:  Reckless or wanton.  If it is alleged that the accused operated or physically controlled the vehicle, aircraft, or vessel in a reckless or wanton manner, give the instructions below, as applicable.  

“Reckless” means a degree of carelessness greater than simple negligence.  “Simple negligence” is the absence of due care; that is, (an act) (or failure to act) by a person who is under a duty to use due care which demonstrates a lack of care for the safety of others which a reasonably careful person would have used under the same or similar circumstances.  “Recklessness,” on the other hand, is a negligent (act) (failure to act) combined with a culpable disregard for the foreseeable consequences to others.  “Reckless” means that the accused’s manner of operation or control of the (vehicle) (aircraft) (vessel) was, under all the circumstances, of such a heedless nature that made it actually or imminently dangerous to the occupant(s) or to the rights or safety of (others) (another).  (Recklessness is not determined solely by reason of the happening of an injury, or the invasion of the rights of another, nor by proof alone of excessive speed or erratic operation, although all these factors may be relevant as bearing upon the question of recklessness.)
“Wanton” includes reckless, but in describing the operation or physical control of a (vehicle) (vessel) (aircraft), wanton may connote willfulness, or a disregard of probable consequences, and thus describe a more aggravated offense. 

(In deciding whether the accused (operated) (physically controlled) the (vehicle) (aircraft) (vessel) in a (reckless) (wanton) manner, you must consider all the relevant evidence, (including, but not limited to:  the (condition of the surface on which the vehicle was operated) (time of day or night) (traffic conditions) (condition of the (vehicle) (aircraft) (vessel) as known by the accused) (the degree that the (vehicle) (aircraft) (vessel) had or had not been maintained as known by the accused) (weather conditions) (speed) (the accused’s physical condition) (and) (_________)).)

NOTE 6:  Drunkenness or impairment.  If drunkenness or impairment is alleged, give the instruction below.  If impairment by a controlled substance is alleged, the military judge should examine paragraph 50, Part IV, MCM to ensure that the substance alleged is one prohibited.  See NOTE 7 below.

(“Drunk”) (and) (“Impaired”) means any intoxication sufficient to impair the rational and full exercise of the mental or physical faculties.  (“Drunk” relates to intoxication by alcohol.) (“Impaired” relates to intoxication by a controlled substance.)

NOTE 7:  Nature of the substance causing impairment.  Article 112a(b) specifically prohibits certain controlled substances.  It also incorporates the Comprehensive Drug Abuse Prevention and Control Act of 1970, 21 USC section 801-971.  The list of controlled substances in Schedules I through V is updated and republished annually in the Code of Federal Regulations.  See 21 CFR 1308 et seq.  Whether the substance alleged was among those covered by Article 112a is an interlocutory question for the military judge.  To determine that issue, the military judge may take judicial notice that the alleged substance is a scheduled controlled substance.  See United States v. Gould, 536 F.2d 216 (8th Cir. 1976).  Whether the substance is the one alleged or that it caused an impairment are questions of fact. 

NOTE 8:  Regulatory defects in handling of blood, breath or urine samples.  When the evidence reflects “technical” deviations from governing regulations that establish procedures for collecting, transmitting, or analyzing samples, the following instruction may be appropriate.  See United States v. Pollard, 27 MJ 376 (CMA 1989).  Blood, breath, or urinalysis test results should be excluded if there has been a substantial violation of regulations intended to assure reliability of the testing procedures.  See United States v. Strozier, 31 MJ 283 (CMA 1990).

There is evidence raising the issue whether the government strictly complied with all aspects of (state rule, regulation, or policy) governing how (blood) (breath) (urine) samples are to be (collected) (transmitted) (and) (analyzed).  In order to convict the accused, the evidence must establish the (blood) (breath) (urine) sample originated from the accused and (tested positive for the presence of (heroin) (cocaine) (__________)) (contained the alcohol concentration alleged) without adulteration by any intervening agent or cause.  You may consider deviations from governing regulations, or any other discrepancy in the processing or handling of the accused’s (blood) (breath) (urine) sample, in determining if the evidence is sufficiently reliable to support a vote for conviction.

NOTE 9:  Sufficiency of evidence when blood or breath alcohol levels alleged.  When a violation based upon blood or breath alcohol concentration is alleged, the following instruction may be given:

If you are convinced beyond a reasonable doubt that the accused was (operating) (in actual physical control of) the (vehicle) (aircraft) (vessel) when the alcohol concentration in (his) (her) (blood) (breath) was equal to or greater than  (0.08 grams) (___ grams) or more of alcohol per (100 milliliters of blood) (210 liters of breath)), as shown by chemical analysis, no proof of drunkenness or impairment is required.

NOTE 10:  Injury and proximate and intervening cause.  If “causing injury” is alleged, an instruction that the accused’s conduct was a proximate cause of the injury may be necessary.  See United States v. Lingenfelter, 30 MJ 302 (CMA 1990).  Both the first and third portions of the instruction below should be given whenever causation is in issue.  The second portion of the instruction should also be given when the issue of intervening cause is raised.  See United States v. Klatil, 28 CMR  582 (ABR 1959.)

To find the accused guilty of causing injury with the (vehicle) (aircraft) (vessel), you must be convinced beyond a reasonable doubt that the accused’s conduct of (operating) (physically controlling) (being in actual physical control of) the (vehicle) (aircraft) (vessel) (while (impaired) (drunk)) (in a (reckless) (wanton) manner) (when the alcohol concentration in the accused’s (blood) (breath) met or exceeded the level I previously mentioned) was a proximate cause of the injury.  This means that the injury to (state the name of person allegedly injured) must have been the natural and probable result of the accused’s conduct.  A proximate cause does not have to be the only cause of the injury, nor must it be the immediate cause.  However, it must be a direct or contributing cause that plays a material role, meaning an important role, in bringing about the injury.  If some other unforeseeable, independent, intervening event that did not involve the accused was the only cause that played any important part in bringing about the injury, then the accused’s conduct was not the proximate cause of the alleged injury.  In determining this issue, you must consider all relevant facts and circumstances, (including, but not limited to, (here the military judge may specify significant evidentiary factors bearing on the issues and indicate the respective contentions of counsel for both sides).) 

(It is possible for the acts or omissions of two or more persons to contribute, each as a proximate cause, to the injury of another.  If the accused’s conduct was a proximate cause of the victim’s injury, the accused will not be relieved of criminal responsibility because some other person’s acts or omissions were also a proximate cause of the injury.  (The burden is on the prosecution to establish beyond a reasonable doubt that there was no independent intervening cause.)) 

Unless you are satisfied beyond a reasonable doubt that the accused’s conduct was the proximate cause of the injury, you may not find the accused guilty of the offense alleged.  However, if you are satisfied beyond a reasonable doubt of all the elements except that of causing injury, then you may find the accused guilty of the offense by excepting the element of causing injury.  I will provide you a Findings Worksheet later that contains language you may use to state such a finding. 

NOTE 11:  Contributory negligence.  If the specification alleges injury to another and the victim’s contributory negligence is raised by the evidence, the following instruction should be given:

There is evidence raising the issue of whether (state the name(s) of person(s) allegedly injured) failed to use reasonable care and caution for his/her/their own safety.  If the accused’s conduct as I earlier described it was a proximate cause of the injury, the accused is not relieved of criminal responsibility because the negligence of (state the name(s) of person(s) allegedly injured) may have contributed to his/her/their own injury.  The conduct of the injured person(s) should be considered in determining whether the accused’s conduct was a proximate cause of the injury.  Conduct is a proximate cause of injury, even if it is not the only cause, as long as it is a direct or contributing cause that plays a material role, meaning an important role, in bringing about the injury.  Conduct is not a proximate cause of the injury if some other unforeseeable, independent, intervening event, which did not involve the accused’s conduct, was the only cause that played any important part in bringing about the injury.  The burden is upon the prosecution to prove beyond a reasonable doubt there was no independent, intervening cause.

