3a–32–1.  SELLING OR DISPOSING OF MILITARY PROPERTY (ARTICLE 108)

a.  MAXIMUM PUNISHMENT:

(1) $1000 or less:  BCD, TF, 1 year, E-1.

(2) More than $1000:  DD, TF, 10 years, E-1.

(3) Any firearm or explosive regardless of value:  DD, TF, 10 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location) on or about __________, without proper authority, (sell to __________) (dispose of by __________) __________, [(a firearm) (an explosive)] of a value of (about) $__________, military property of the United States.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused


(a) sold (state the property alleged) (, a firearm,) (, an explosive,) to (state the person/entity alleged); or



(b) disposed of (state the property alleged) (, a firearm,) (, an explosive,) by (state the alleged manner of disposal);
NOTE 1:  Firearm or explosive alleged.  Use the appropriate language in the brackets above only when it is alleged that the property is a firearm or explosive.

(2) That the (sale) (disposition) was without proper authority;


(3) That the property was military property of the United States; and


(4) That the property was of a value of $ __________ (or less).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Military property” is real or personal property owned, held, or used by one of the armed forces of the United States which either has a uniquely military nature or is used by an armed force in furtherance of its mission.  Not all "government property" is "military property" even if the government agency possessing it is an armed force of the United States. 

(“Sell to,” as used in this specification, means the transfer of possession of property for money or other valuable consideration which the buyer gives, pays or promises to give or pay for the property.  The accused does not have to possess the property to sell it, but (he) (she) must transfer any apparent claim of right to possession to a purchaser.)

NOTE 2:  Disposition alleged.  When disposition is alleged, the first instruction below must be given.  The other instruction may be given.  See NOTE 3 below when abandonment of the property by the accused is raised by the evidence.

“Dispose of,” as used in this specification, means an unauthorized transfer, relinquishment, getting rid of, or abandonment of the use of, control over, or ostensible title to the property. 

(The disposition may be permanent, as in a sale or gift, or temporary, as in a loan or pledging the property as collateral.)

NOTE 3:  Abandonment as disposition.  An abandonment where the government is deprived of the benefit of the property is a wrongful disposition, such as where an accused leaves a jeep unattended after having wrongfully appropriated and wrecked it.  United States v. Faylor, 24 CMR 18 (CMA 1957).  When the location and circumstances of the “abandonment” raise the issue that the government never lost control or benefit of the property, the issue becomes more complex.  Compare United States v. Schwabauer, 37 MJ 338 (CMA 1993) (unauthorized relinquishing possession of individual weapon in full view of NCOs in combat zone) with United States v. Holland, 25 MJ 127 (CMA 1987) (accused stored stolen engines in government warehouse and the government never totally lost or gave up control over the engines).

NOTE 4:  Firearm and explosive defined.  If the property is alleged to be a firearm or explosive, definitions may be appropriate.  See RCM 103 (11) & (12).  

“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive. 
“Explosive” means gunpowders, powders used for blasting, all forms of high explosives, blasting materials, fuzes (other than electrical circuit breakers), detonators, and other detonating agents, smokeless powders, any explosive bomb, grenade, missile, or similar device, and any incendiary bomb or grenade, fire bomb, or similar device.  "Explosive" includes ammunition.
NOTE 5:  Explosive or firearm—variances.  If the property is alleged to be an explosive or firearm and an issue as to its nature is raised by the evidence, give the instructions below.  

The government has charged that the property (sold) (disposed of) was (a firearm) (an explosive).  To convict the accused as charged, you must be convinced beyond a reasonable doubt of all the elements, including that the property was of the nature alleged. 

If you are convinced of all the elements beyond a reasonable doubt except that the property was of the nature as alleged you may still convict the accused.  In this event, you must make appropriate findings by excepting the words “(a firearm) (an explosive).” 

NOTE 6:  “Some” value.  If there is an issue whether the item had value, the following may be appropriate:

When property is alleged to have a value of $1000.00 or less, the prosecution is required to prove only that the property has some value. (When, as here (you have evidence of the nature of the property) (the property has been admitted in evidence as an exhibit and can be examined by the members), you may infer that it has some value.  The drawing of this inference is not required.)

NOTE 7:  Other instructions.  Instruction 7-3, Circumstantial Evidence, may be applicable. Instruction 7-15, Variance, may be applicable.  An appropriately tailored “abandoned property” instruction (See Instruction 3a-45-1, Larceny) may be applicable if an issue is raised that the property was abandoned by the government before the accused sold or disposed of it.

e.  REFERENCES:

(1) Military property:  United States v. Schelin, 15 MJ 218 (CMA 1983) and United States v. Simonds, 20 MJ 279 (CMA 1985).

(2) Disposition:  United States v. Joyce, 22 MJ 942 (AFCMR 1986).

3a–32–2.  DAMAGING, DESTROYING, OR LOSING MILITARY PROPERTY (ARTICLE 108) 

a.  MAXIMUM PUNISHMENT: 

(1) Willful damage, destruction or loss:

(a) $1000 or less:  BCD, TF, 1 year, E-1.

(b) More than $1000:  DD, TF, 10 years E-1.

(c) Any firearm or explosive regardless of value:  DD, TF, 10 years, E-1.

(2) Through neglect damaging, destroying, or losing:

(a) $1000 or less:  2/3 x 6 months, 6 months, E-1.

(b) More than $1000:  BCD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, without proper authority, (willfully) (through neglect) (damage by __________) (destroy by __________) (lose) __________, of a value of (about) $ __________, military property of the United States (the amount of said damage being in the sum of (about) $ __________) 

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused, without proper authority, (damaged) (destroyed) (lost) (state the property alleged) (, a firearm,) (, an explosive,) (by (state the manner alleged));
NOTE 1:  Firearm or explosive alleged.  Use the appropriate language in the brackets above only when it is alleged that a firearm or explosive was willfully damaged, destroyed, or lost.

(2) That the property was military property of the United States;


(3) That the (damage) (destruction) (loss) was (willfully caused) (the result of neglect) by the accused; and


(4) That the (property was of a value of $__________) (damage amounted to $ __________).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Military property” is real or personal property owned, held, or used by one of the armed forces of the United States which either has a uniquely military nature or is used by an armed force in furtherance of its mission.  Not all "government property" is "military property" even if the government agency possessing it is an armed force of the United States.

NOTE 2:  Damage alleged.  When damage is alleged, the instruction below should be given. See United States v. Ortiz, 24 MJ 164 (CMA 1987) (CMA adopted a definition of damage that encompasses physical injury to the property.  Physical injury, in turn, encompasses rendering military property useless, even temporarily, for its intended purpose by means of disassembly, reprogramming, or removal of a component. Disconnecting a sensor in otherwise operational aircraft that prevented the aircraft from being flown until the sensor was reconnected was “damage.”) and United States v. Peacock, 24 MJ 410 (CMA 1987) (Actual, physical damage is required.  Placing foreign objects in aircraft fuel tanks that temporarily disabled the tanks was “damage.”)

Property may be considered “damaged” if there is actual physical injury to it.  (“Damage” also includes any change in the condition of the property which impairs, temporarily or permanently, its operational readiness, that is, the purpose for which it was intended.)  (“Damage” may include disassembly, reprogramming, or removing a component so long as that act, temporarily or permanently, renders the property useless for the purpose intended.)

NOTE 3:  Destruction alleged.  When destruction is alleged, the following instruction should be given:

Property may be considered “destroyed” if it has been sufficiently injured to be useless for the purpose for which it was intended, even if it has not been completely destroyed.

NOTE 4:  Willfulness alleged.  If the accused’s act or omission is alleged to have been willful, the following instruction should be given.  See also NOTE 9 to this instruction when willfulness has been charged and the evidence raises that causation may have only been negligent.

“Willfully” means intentionally or on purpose.

NOTE 5:  Neglect alleged.  If the accused’s act or omission is alleged to have been negligent, the following instruction should be given.  If neglect is raised as a lesser included offense, use the instruction following NOTE 9.

(Damage) (Destruction) (A loss) is the result of neglect when it is caused by the absence of due care, that is, (an act) (or) (a failure to act) by a person who is under a duty to use due care which demonstrates a lack of care for the property of others which a reasonably prudent person would have used under the same or similar circumstances.

NOTE 6:  Firearm and explosive defined.  If the property is alleged to be a firearm or explosive, definitions may be appropriate.  See RCM 103 (11) & (12).  

“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive. 

“Explosive” means gunpowders, powders used for blasting, all forms of high explosives, blasting materials, fuzes (other than electrical circuit breakers), detonators, and other detonating agents, smokeless powders, any explosive bomb, grenade, missile, or similar device, and any incendiary bomb or grenade, fire bomb, or similar device.  "Explosive" includes ammunition.

NOTE 7:  Explosive or firearm—variances.  If the property is alleged to be an explosive or firearm and an issue as to its nature is raised by the evidence, give the instructions below.  If there is an issue whether the loss, damage or destruction was willful, the instructions following NOTE 9, should also be given.

The government has charged that the property was willfully (damaged) (lost) (destroyed) and was (a firearm) (an explosive).  To convict the accused as charged, you must be convinced beyond a reasonable doubt of all the elements, including that the property was willfully (damaged) (lost) (destroyed) and is of the nature alleged.

If you are convinced of all the elements beyond a reasonable doubt except the element that the property was of the nature as alleged you may still convict the accused.  In this event you must make appropriate findings by excepting the words “(a firearm) (an explosive).”

NOTE 8:  “Some” value.  If there is an issue whether the item had value, the following may be appropriate:

When property is alleged to have a value of $1000.00 or less, the prosecution is required to prove only that the property has some value. (When, as here (you have evidence of the nature of the property) (the property has been admitted in evidence as an exhibit and can be examined by the members), you may infer that it has some value.  The drawing of this inference is not required.)

NOTE 9:  Lesser included offense.  Damage, destruction or loss through neglect is a lesser included offense of willful damage, destruction or loss.  When this lesser included offense is raised by the evidence, the following instructions should be given:

(Damage) (Destruction) (A loss) through neglect is a lesser included offense of willful (damage) (destruction) (loss).  (Acts) (Omissions) of the accused, without proper authority, which result in (damage) (destruction) (loss), which are not willful, might constitute the lesser offense of (damage) (destruction) (loss) through neglect.  (Damage) (Destruction) (A loss) is the result of neglect when it is caused by the absence of due care, that is, (an act) (or) (a failure to act) by a person who is under a duty to use due care which demonstrates a lack of care for the property of others which a reasonably prudent person would have used under the same or similar circumstances. 

If you are not satisfied beyond a reasonable doubt that the accused is guilty of willful (damage) (destruction) (loss) but you are satisfied beyond a reasonable doubt of all the other elements of the offense and that the (damage) (destruction) (loss) was caused by the accused, without proper authority, through neglect, you may find (him) (her) guilty of the lesser offense of (damage) (destruction) (loss) through neglect.

NOTE 10:  Causation in issue.  If the evidence raises an issue whether the accused’s neglect caused the loss, damage, destruction, sale, or disposition, use Instruction 5-19, Lack of Causation, Intervening Cause, or Contributory Negligence.

NOTE 11:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is normally applicable when willfulness is alleged.  Instruction 7-16, Variance - Value, Damage, or Amount, may be applicable.  Instruction 7-15, Variance, may be applicable.  Instruction 5-17, Evidence Negating Mens Rea, may be applicable if there is evidence the accused had a mental state that may have affected his ability to act willfully.  Instruction 5-12, Voluntary Intoxication, may be applicable if there is evidence the accused’s intoxication may have affected his ability to act willfully.  An appropriately tailored “abandoned property” instruction (See, Instruction 3-45-1, Larceny) may be applicable if an issue is raised that the property was abandoned by the government.

e.  REFERENCES:  Military property:  United States v. Schelin, 15 MJ 218 (CMA 1983); United States v. Simonds, 20 MJ 279 (CMA 1985).

3a–32–3.  SUFFERING MILITARY PROPERTY TO BE LOST, DAMAGED, SOLD, OR WRONGFULLY DISPOSED OF (ARTICLE 108)

a.  MAXIMUM PUNISHMENT:

(1) Willfully suffering property to be damaged, lost, destroyed, sold, or wrongfully disposed of:

(a) $1000 or less:  BCD, TF, 1 year, E-1.

(b) More than $1000:  DD, TF, 10 years, E-1.

(c) Any firearm or explosive regardless of value or amount of damage:  DD, TF, 10 years, E-1.

(2) Through neglect suffering property to be damaged, lost, destroyed, sold, or wrongfully disposed of:

(a) $1000 or less:  2/3 x 6 months, 6 months, E-1.

(b) More than $1000:  BCD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, without proper authority, (willfully) (through neglect) suffer __________, [(a firearm) (an explosive)] (of a value of (about) $ __________) military property of the United States, to be (lost) (damaged by __________) (destroyed by __________) (sold to __________) (wrongfully disposed of by __________) (the amount of said damage being in the sum of (about $________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), (state the property alleged) (, a firearm,) (, an explosive,) was (lost) (damaged by __________) (destroyed by __________) (sold to __________) (wrongfully disposed of by __________);
NOTE 1:  Firearm or explosive alleged.  Use the appropriate language in the brackets above only when it is alleged that a firearm or explosive was willfully lost, damaged, destroyed, sold, or disposed of.

(2) That the property was military property of the United States;


(3) That the (loss) (damage) (destruction) (sale) (wrongful disposition) was suffered by the accused, without proper authority, through an omission of duty by the accused;


(4) That the omission of duty was (willful) (negligent); and


(5) That the (property was of a value of $__________) (damage amounted to $__________).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Military property” is real or personal property owned, held, or used by one of the armed forces of the United States which either has a uniquely military nature or is used by an armed force in furtherance of its mission.  Not all "government property" is "military property" even if the government agency possessing it is an armed force of the United States. 

“Suffered” means to allow or permit.  

“Omission of duty” means a failure to do one’s duty.

(“Sold to,” as used in this specification, means the transfer of possession of property for money or other valuable consideration which the buyer gives, pays, or promises to give or pay for the property.  The accused does not have to possess the property to sell it, but (he) (she) must transfer any apparent claim of right to possession to a purchaser.)

NOTE 2:  Wrongful disposition alleged.  When wrongful disposition is alleged, the first instruction below must be given.  The other instruction may be given.  See NOTE 3 below when abandonment of the property by the accused is raised by the evidence.

“Wrongfully disposed of,” as used in this specification, means an unauthorized transfer, relinquishment, getting rid of, or abandonment of the use of, control over, or ostensible title to the property. 

(The disposition may be permanent, as in a sale or gift, or temporary, as in a loan or pledging the property as collateral.)

NOTE 3:  Abandonment as wrongful disposition.  An abandonment where the government is deprived of the benefit of the property may be a wrongful disposition such as where an accused leaves a jeep unattended after having wrongfully appropriated and wrecked it. United States v. Faylor, 24 CMR 18 (CMA 1957).  When the location and circumstances of the “abandonment” raises the issue that the government never lost control or benefit of the property, the issue becomes more complex.  Compare United States v. Schwabauer, 37 MJ 338 (CMA 1993) (unauthorized relinquishing possession of individual weapon in full view of NCOs in combat zone) with United States v. Holland, 25 MJ 127 (CMA 1987) (accused stored stolen engines in government warehouse and the government never totally lost or gave up control over the engines).  Faylor, Schwabauer, and Holland, all supra, involved intentional disposition and not suffering property to be wrongfully disposed of.

NOTE 4:  Damage alleged.  When damage is alleged, the instruction below should be given. See United States v. Ortiz, 24 MJ 164 (CMA 1987) (CMA adopted a definition of damage that encompasses physical injury to the property.  Physical injury, in turn, encompasses rendering military property useless, even temporarily, for its intended purpose by means of disassembly, reprogramming, or removal of a component.  Disconnecting a sensor in otherwise operational aircraft that prevented the aircraft from being flown until the sensor was reconnected was “damage.”) and United States v. Peacock, 24 MJ 410 (CMA 1987) (Actual, physical damage is required.  Placing foreign objects in aircraft fuel tanks that temporarily disabled the tanks was “damage.”).

Property may be considered “damaged” if there is actual physical injury to it.  (“Damage” also includes any change in the condition of the property which impairs, temporarily or permanently, its operational readiness, that is, the purpose for which it was intended.)  (“Damage” may include disassembly, reprogramming, or removing a component so long as that act, temporarily or permanently, renders the property useless for the purpose intended.)

NOTE 5:  Destruction alleged.  When destruction is alleged, the following instruction should be given:

Property may be considered “destroyed” if it has been sufficiently injured to be useless for the purpose for which it was intended, even if it has not been completely destroyed.

NOTE 6:  Willfulness alleged.  If the accused’s omission is alleged to have been willful, the following instruction should be given.  See also NOTE 11 to this instruction when willfulness has been charged and the evidence raises that causation may have only been negligent.

“Willfully” means intentionally or on purpose.

NOTE 7:  Neglect alleged.  If the accused’s omission is alleged to have been negligent, the following instruction should be given.  If neglect is raised as a lesser included offense to willfulness, use the instruction following NOTE 11.

An omission is the result of neglect when it is caused by the absence of due care, that is, a failure to act by a person who is under a duty to use due care which demonstrates a lack of care for the property of others which a reasonably prudent person would have used under the same or similar circumstances.

NOTE 8:  Firearm and explosive defined.  If the property is alleged to be a firearm or explosive, definitions may be appropriate.  See RCM 103 (11) & (12).  See also 18 USC sections 232(5) and 844(j) as to “explosives.”  

“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive. 

“Explosive” means gunpowders, powders used for blasting, all forms of high explosives, blasting materials, fuzes (other than electrical circuit breakers), detonators, and other detonating agents, smokeless powders, any explosive bomb, grenade, missile, or similar device, and any incendiary bomb or grenade, fire bomb, or similar device.  "Explosive" includes ammunition.

NOTE 9:  Explosive or firearm—variance.  If the property is alleged to be an explosive or firearm and an issue as to its nature is raised by the evidence, give the instruction in the first three paragraphs below.  If there is an issue whether suffering the loss, damage, destruction, sale or wrongful disposition was willful, the instructions following NOTE 11 should also be given.

The government has charged that the accused willfully suffered the property to be (damaged) (lost) (destroyed) (sold) (wrongfully disposed of) and that the property was (a firearm) (an explosive).  To convict the accused as charged, you must be convinced beyond a reasonable doubt of all the elements, including that the accused’s omission was willful and that the property is of the nature alleged.

If you are convinced of all the elements beyond a reasonable doubt except the element that the property was of the nature as alleged you may still convict the accused.  In this event you must make appropriate findings by excepting the words “(a firearm) (an explosive).”

NOTE 10:  “Some” value.  If there is an issue whether the item had value, the following may be appropriate:

When property is alleged to have a value of $1000.00 or less, the prosecution is required to prove only that the property has some value. (When, as here (you have evidence of the nature of the property) (the property has been admitted in evidence as an exhibit and can be examined by the members), you may infer that it has some value.  The drawing of this inference is not required.)

NOTE 11:  Lesser included offense.  Suffering damage, destruction, loss, sale, or wrongful disposition through neglect is a lesser included offense of willfully suffering damage, destruction, loss, sale, or wrongful disposition.  When this lesser included offense is raised by the evidence, the following instructions should be given:

Suffering property to be (damaged) (destroyed) (lost) (sold) (wrongfully disposed of) through neglect is a lesser included offense of willfully suffering the property to be (damaged) (destroyed) (lost) (sold) (wrongfully disposed of).  An omission of duty by the accused, without proper authority, which results in the accused’s suffering the property to be (damaged) (destroyed) (lost) (sold) (or wrongfully disposed of), which is not willful, might constitute the lesser offense of suffering property to be (damaged) (destroyed) (lost) (sold) (wrongfully disposed of) through neglect.  Suffering property to be (damaged) (destroyed) (lost) (sold) (wrongfully disposed of) is the result of neglect when it is caused by the absence of due care, that is, a failure to act by a person who is under a duty to use due care which demonstrates a lack of care for the property of others which a reasonably prudent person would have used under the same or similar circumstances. 

If you are not satisfied beyond a reasonable doubt that the accused is guilty of willfully suffering the property to be (damaged) (destroyed) (lost) (sold) (wrongfully disposed of), but you are satisfied beyond a reasonable doubt of all the other elements of the offense and that the (damage) (destruction) (loss) (sale) (wrongful disposition) was caused by the accused’s sufferance, without proper authority, through neglect, you may find (him) (her) guilty of the lesser offense of suffering the property to be (damaged) (destroyed) (lost) (sold) (wrongfully disposed of) through neglect.

NOTE 12:  Causation in issue.  If the evidence raises an issue whether the accused’s neglect caused the loss, damage, destruction, sale, or disposition, give Instruction 5-19, Lack of Causation, Intervening Cause, or Contributory Negligence.

NOTE 13:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is normally applicable when willfulness is alleged.  Instruction 7-16, Damage and Amount, may be applicable.  Instruction 7-15, Variance, may be applicable.  Instruction 5-17, Evidence Negating Mens Rea, may be applicable if there is evidence the accused had a mental state that may have affected his ability to act willfully.  Instruction 5-12, Voluntary Intoxication, may be applicable if there is evidence the accused’s intoxication may have affected his ability to act willfully.  An appropriately tailored “abandoned property” instruction (See Instruction 3-45-1, Larceny), may be applicable if an issue is raised that the property was abandoned by the government.

e.  REFERENCES:

(1) Military property:  United States v. Schelin, 15 MJ 218 (CMA 1983) and United States v. Simonds, 20 MJ 279 (CMA 1985).

(2) Disposition:  United States v. Joyce, 22 MJ 942 (AFCMR 1986).

(3) Negligence in Article 108(3) may be by act or omission:  United States v. Fuller, 25 MJ 514 (ACMR 1987).  This language in Fuller is probably dicta.

3a–32a–1.  FAILING TO SECURE PUBLIC PROPERTY TAKEN FROM THE ENEMY (ARTICLE 108a)

a.  MAXIMUM PUNISHMENT:

(1) $1000 or less:  BCD, TF, 6 months, E-1.

(2) Over $1000 or any firearm or explosive:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, fail to secure for the service of the United States certain public property taken from the enemy, to wit: __________, of a value of (about) $__________.

c.  ELEMENTS: 

(1) That certain public property, namely, (describe the property allegedly taken), [(a firearm) (an explosive)], was taken from the enemy;
NOTE 1:  Firearm or explosive alleged.  Use the appropriate language in the brackets above only when it is alleged that the property is a firearm or explosive.

(2) That (state the time and place alleged), the accused failed to do what was reasonable under the circumstances to secure this property for the service of the United States; (and)


(3) That the property was of a value of $ __________ (or some lesser amount, in which case the finding should be in the lesser amount).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

In determining whether the accused failed to do what was reasonable under the circumstances to secure the property for the United States, you are advised that every person subject to military law, to include the accused, has an immediate duty to take such steps as are reasonably within that person's power to secure public property for the service of the United States and to protect it from destruction or loss.

“Enemy” includes organized forces of the enemy in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and all the citizens of the other.

(“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive.)
(“Explosive” means gunpowders, powders used for blasting, all forms of high explosives, blasting materials, fuzes (other than electrical circuit breakers), detonators, and other detonating agents, smokeless powders, any explosive bomb, grenade, missile, or similar device, and any incendiary bomb or grenade, fire bomb, or similar device.  "Explosive" includes ammunition.)
NOTE 2:  Other instructions.  Instruction 7-16, Variance - Value, Damage, or Amount, is ordinarily applicable.

3a–32a–2.  FAILURE TO REPORT AND TURN OVER CAPTURED OR ABANDONED PROPERTY (ARTICLE 108a) 

a.  MAXIMUM PUNISHMENT:

(1) $1000 or less:  BCD, TF, 6 months, E-1.

(2) Over $1000 or any firearm or explosive:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that _________ (personal jurisdiction data), did, (at/on board—location), on or about __________, fail to give notice and turn over to proper authority without delay certain (captured) (abandoned) property which had come into (his) (her) (possession) (custody) (control), to wit:  __________, of a value of (about) $__________.

c.  ELEMENTS: 

(1) That certain captured or abandoned public or private property came into the possession, custody, or control of the accused, namely, (describe the property alleged) [(a firearm) (an explosive)];

NOTE 1:  Firearm or explosive alleged.  Use the appropriate language in the brackets above only when it is alleged that the property is a firearm or explosive.

(2) That (state the time and place alleged), the accused failed to give notice of its receipt and failed to turn over to proper authority, without delay, the (captured) (abandoned) (public) (private) property; and


(3) That the property was of a value of $ __________ (or some lesser amount, in which case the finding should be in the lesser amount).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Proper authority” means any authority competent to order disposition of the (captured) (abandoned) property. 

(“Abandoned” refers to property which the enemy has relinquished, given up, discarded, or left behind.) 

(“Enemy” includes organized forces of the enemy in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and all the citizens of the other.)

(“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive.)
(“Explosive” means gunpowders, powders used for blasting, all forms of high explosives, blasting materials, fuzes (other than electrical circuit breakers), detonators, and other detonating agents, smokeless powders, any explosive bomb, grenade, missile, or similar device, and any incendiary bomb or grenade, fire bomb, or similar device.  "Explosive" includes ammunition.)
NOTE 2:  Other instructions.  Instruction 7-16, Variance - Value, Damage, or Amount, is ordinarily applicable.

3a–32a–3.  DEALING IN CAPTURED OR ABANDONED PROPERTY (ARTICLE 108a) 

a.  MAXIMUM PUNISHMENT:

(1) $1000 or less:  BCD, TF, 6 months, E-1.

(2) Over $1000 or any firearm or explosive:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about _________, (buy) (sell) (trade) (deal in) (dispose of) (_________) certain (captured) (abandoned) property, to wit: __________, (a firearm) (an explosive), of a value of (about) $__________, thereby (receiving) (expecting) a (profit) (benefit) (advantage) to (himself/herself) (__________, (his) (her) accomplice) (__________, (his) (her) brother) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (bought) (sold) (traded) (dealt in) (disposed of) certain (public) (private) (captured) (abandoned) property, namely, (describe the property alleged) [(a firearm) (an explosive)];

NOTE 1:  Firearm or explosive alleged.  Use the appropriate language in the brackets above only when it is alleged that the property is a firearm or explosive.

(2) That, by so doing, the accused (received) (expected) some (profit) (benefit) (advantage) to [(himself) (herself)] [(a) certain person(s) connected either directly or indirectly with (him) (her)], namely, (state the manner alleged); and


(3) That the property was of a value of $ __________ (or some lesser amount, in which case the finding should be in the lesser amount).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(“Abandoned” refers to property which the enemy has relinquished, given up, discarded, or left behind.)  

(“Enemy” includes organized forces of the enemy in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and all the citizens of the other.)

(“Disposed of” includes destruction or abandonment.)

(“Firearm” means any weapon which is designed to or may be readily converted to expel any projectile by the action of an explosive.)
(“Explosive” means gunpowders, powders used for blasting, all forms of high explosives, blasting materials, fuzes (other than electrical circuit breakers), detonators, and other detonating agents, smokeless powders, any explosive bomb, grenade, missile, or similar device, and any incendiary bomb or grenade, fire bomb, or similar device.  "Explosive" includes ammunition.)
NOTE 2:  Other instructions.  Instruction 7-16, Variance - Value, Damage, or Amount, is ordinarily applicable.

3a–32a–4.  LOOTING OR PILLAGING (ARTICLE 108a) 

a.  MAXIMUM PUNISHMENT:  DD, TF, life without eligibility for parole, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, engage in (looting) (and) (pillaging) by unlawfully (seizing) (appropriating) __________, (property which had been left behind) (the property of __________), [(an inhabitant of __________) (__________)].

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused engaged in (looting) (pillaging) (looting and pillaging) by unlawfully (seizing) (appropriating) certain (public) (private) property, namely, (describe the property seized or appropriated);


(2) That this property was (located in enemy or occupied territory) (on board a seized or captured vessel); and


(3) That this property was:

(a) left behind by, owned by, or in the custody of the enemy, an occupied state, an inhabitant of an occupied state, or a person under the protection of the enemy or an occupied state, or who, immediately prior to the occupation of the place where the act occurred, was under the protection of the enemy or occupied state; or

(b) part of the equipment of a seized or captured vessel; or

(c) owned by, or in the custody of the officers, crew, or passengers on board a seized or captured vessel.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(“Looting”) (and) (“pillaging”) means unlawfully seizing or appropriating property which is located in enemy or occupied territory (or on board a seized or captured vessel). 

“Unlawfully seized or appropriated” means to take possession of property in an unauthorized manner or to exercise control over property without proper authorization or justification. 

“Property” includes public or private property.

“Enemy” includes organized forces of the enemy in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and all the citizens of the other.

NOTE:  Definition of vessel.  Should there be an issue whether the seizure or appropriation occurred on a “vessel,” see RCM 103(23) and 1 USC section 3.

e.  REFERENCES:  United States v. Mello, 36 MJ 1067 (ACMR 1993); United States v. Manginell, 32 MJ 891 (AFCMR 1991).

3a–33–1.  WASTING OR SPOILING NONMILITARY PROPERTY (ARTICLE 109)

a.  MAXIMUM PUNISHMENT:

(1) $1000 or less:  BCD, TF, 1 year, E-1.

(2) More than $1000:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, [(willfully) recklessly) waste __________] [(willfully) (recklessly) spoil __________], (of a value of (about) $__________), (the amount of said damage being in the sum of (about) $ _________), the property of __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (willfully) (recklessly) (wasted) (spoiled), certain real property, namely:  (describe the property alleged) by (state the manner alleged);


(2) That the property belonged to (state the name of the owner alleged); and


(3) That the property was of a value of $_________ (or some lesser amount, in which case the finding should be in the lesser amount).

d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

(“Waste”) (and) (“Spoil”) means to wrongfully and voluntarily destroy or permanently damage real property (, such as burning down buildings, burning piers, tearing down fences, or cutting down trees).

NOTE 1:  If willfulness is alleged.  If the act was alleged as willful, the following is ordinarily applicable:

“Willfully” means intentionally or on purpose. 

NOTE 2:  If recklessness is alleged.  If recklessness is alleged, the following instruction should be given: 

“Recklessly” means a degree of carelessness greater than simple negligence.  Negligence is the absence of due care, that is, (an act) (failure to act) by a person who is under a duty to use due care which demonstrates a lack of care for the property of others which a reasonably prudent person would have used under the same or similar circumstances.  Recklessness, on the other hand, is a negligent (act) (failure to act) with a gross, deliberate, or wanton disregard for the foreseeable results to the property of others.

NOTE 3:  Lesser included offense.  Recklessly wasting or spoiling is a lesser included offense of willfully wasting and spoiling.

NOTE 4:  Other instructions.  Instruction 7-16, Variance - Value, Damage, or Amount, is ordinarily applicable.  Also, Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–33–2.  DESTROYING OR DAMAGING NONMILITARY PROPERTY (ARTICLE 109) 

a.  MAXIMUM PUNISHMENT:

(1) $1000 or less:  BCD, TF, 1 year, E-1.

(2) More than $1000:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:
Damaging non-military property
In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, willfully and wrongfully damage by (method of damage) (identify property damaged ________) (the amount of said damage being in the sum of (about) $ __________), the property of __________.
Destroying non-military property

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, willfully and wrongfully destroy (identify property destroyed ________), of a value of (about) $ __________ the property of __________.
c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused willfully and wrongfully (damaged) (destroyed) certain personal property, that is (describe the property alleged) by (state the manner alleged);


(2) That the property belonged to (state the name of the owner alleged); and


(3) [That the property was of a value of $__________ (or of some lesser value, in which case the finding should be in the lesser amount)] [That the damage was in the amount of $__________ (or of some lesser amount, in which case the finding should be in the lesser amount)].

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An act is done “willfully” if it is done intentionally or on purpose.
“Wrongfully” means contrary to law, regulation, lawful order, or custom.
NOTE 1:  Destruction alleged.  If destruction is alleged, define it as follows:

To be “destroyed,” the property need not be completely demolished or annihilated, but must be sufficiently injured to be useless for its intended purpose.
NOTE 2:  Damage alleged.  If damage is alleged, give the following definition:

”Damage” consists of any physical injury to the property.
(As a general rule, the amount of damage is the estimated or actual cost of repair by artisans employed in this work who are available to the community wherein the owner resides, or the replacement cost, whichever is less.)
NOTE 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), and Instruction 7-16, Variance - Value, Damage, or Amount, are ordinarily applicable.

3a–33a–1.  MAIL—TAKING (ARTICLE 109a) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully take certain mail matter, to wit:  (a) (letter(s)) (postal card(s)) (package(s)), addressed to __________, (out of the (__________ Post Office __________) (orderly room of __________) (unit mail box of __________) (__________) (from __________) before (it) (they) (was) (were) (delivered) (actually received) (to) (by) the (addressee) with intent to (obstruct the correspondence) (pry into the (business) (secrets)) of __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused took certain mail matter, to wit:  (state the mail matter alleged) addressed to (state the name of the addressee);


(2) That such taking was wrongful;


(3) That the accused took the mail matter before it was (delivered to) (received by) (state the name of the addressee); and


(4) That the accused took the mail matter with the intent to (obstruct the correspondence) (pry into the business or secrets of any person or organization).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongful” means without legal justification or excuse. 

“Mail matter” means any matter deposited in a postal system of any government or any authorized depository thereof or in official mail channels of the United States or any agency thereof, including the armed forces.  The value of mail matter is not an element of the offense.

NOTE 1: “Mail matter” and the postal system.  An item loses its character as “mail matter” when it is no longer in the postal system.  If the evidence raises the issue whether the item was in the postal system when it was taken, or had already been delivered to or received by the addressee, the following instructions may be appropriate.

There has been evidence that raises an issue of whether the item(s) in question (was) (were) still in the postal system or had been delivered to, or received by, the addressee at the time the item(s) (was) (were) allegedly taken.  An item loses its character as “mail matter” when it ceases to be in the postal system.  Mail is in the postal system once it is placed there by the sender and until such time it is in fact received by, or actually delivered to, the addressee or an individual specifically designated by the addressee.  Once an item placed into the postal system has been received by or actually delivered to the addressee or an authorized agent, it ceases to be mail matter.

(When an item that is placed into the postal system is returned by the postal system to the sender as undeliverable, the sender becomes the addressee.  In such a case, the item remains in the postal system until it has been delivered to or received by the sender.)

(A person whose military duty it is to deliver mail is part of the postal system, so if the accused was in possession of mail matter as part of (his) (her) official duties, the mail remained in the postal system.  On the other hand, when an individual specifically designates another to receive mail on his/her behalf, mail ceases to be in the postal system when delivered to the designated individual.  If one is designated to receive official mail on a “blanket” authorization, however, mail in that person’s custody remains mail matter until actually delivered to the addressee.)

The burden is on the prosecution to prove beyond a reasonable doubt the item(s) in question (was) (were) in the postal system when (it) (they) (was) (were) allegedly taken.

NOTE 2:  Exceptions to wrongfulness.  If the evidence presented raises an exception to the element of wrongfulness, such as that the accused's taking of the items was in the performance of his duties, then the burden of proof is upon the prosecution to establish beyond a reasonable doubt that the taking was wrongful.  In such cases, a carefully tailored instruction substantially as follows should be given:

Evidence has been introduced raising the issue of whether the accused’s taking of the item(s) in question was wrongful in light of the fact that (the accused was assigned duties as a mail clerk) (__________).  In determining this issue, you must consider all relevant facts and circumstances (including, but not limited to (__________)).

The burden is on the prosecution to establish the accused’s guilt beyond reasonable doubt.  Unless you are satisfied beyond reasonable doubt that the accused’s taking of the item(s) (was) (were) not (in the performance of (his) (her) duties) (__________), you may not find the accused guilty.

e.  REFERENCES:

(1) When matter is in the “postal system.”  United States v. Rayfield, 30 CMR 307 (CMA 1961); United States v. Manausa, 30 CMR 37 (CMA 1960); United States v. McCline, 32 MJ 356 (CMA 1991); United States v. Smith, 27 MJ 914 (ACMR 1989); United States v. Sullivan, 25 MJ 635 (ACMR 1987); United States v. Scioli, 22 CMR 292 (CMA 1957).

(2) Value is not an element.  United States v. Gaudet, 29 CMR 488 (CMA 1960).

(3) Intent to obstruct correspondence.  United States v. Rayfield, 30 CMR 307 (CMA 1961); United States v. Robinson, 39 MJ 903 (ACMR 1994) pet. denied 41 MJ 122.

3a–33a–2.  MAIL—OPENING, SECRETING, OR DESTROYING (ARTICLE 109a) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, (wrongfully (open) (secret) (destroy)) certain mail matter, to wit:  (a) (letter(s)) (postal card(s)) (package(s)) addressed to __________, which said (letter(s)) (__________) (was) (were) then (in (the (__________ Post Office __________) (orderly room of __________) (unit mailbox of __________) (custody of __________) (__________) (had previously been committed to __________, (a representative of __________,) (an official agency for the transmission of communications)) before said (letter(s)) (__________) (was) (were) (delivered) (actually received) (to) (by) the (addressee).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (opened) (secreted) (destroyed) certain mail matter, to wit:  (state the mail matter alleged) addressed to (state the name of the addressee) ;


(2) That such (opening) (secreting) (destroying) was wrongful; and


(3) That the accused (opened) (secreted) (destroyed) the mail matter before it was (delivered to) (received by) (state the name of the addressee).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongful” means without legal justification or excuse. 

“Mail matter” means any matter deposited in a postal system of any government or any authorized depository thereof or in official mail channels of the United States or any agency thereof including the armed forces.  The value of mail matter is not an element of the offense.

NOTE 1: “Mail matter” and the postal system.  An item loses its character as “mail matter” when it is no longer in the postal system.  If the evidence raises the issue whether the item was in the postal system when it was opened, secreted, or destroyed, or had already been delivered to or received by the addressee, the following instructions may be appropriate.

Evidence has raised an issue of whether the item(s) in question (was) (were) still in the postal system or had been delivered to, or received by, the addressee at the time the item(s) (was) (were) allegedly (opened) (secreted) (destroyed).  An item loses its character as “mail matter” when it ceases to be in the postal system.  Mail is in the postal system once it is placed there by the sender and until such time it is in fact received by, or actually delivered to, the addressee or an individual specifically designated by the addressee.  Once an item placed into the postal system has been received by or actually delivered to the addressee or an authorized agent, it ceases to be mail matter.

(When an item that is placed into the postal system is returned by the postal system to the sender as undeliverable, the sender becomes the addressee.  In such a case, the item remains in the postal system until it has been delivered to or received by the sender.)

(A person whose military duty it is to deliver mail is part of the postal system, so if the accused was in possession of mail matter as part of (his) (her) official duties, the mail remained in the postal system.  On the other hand, when an individual specifically designates another to receive mail on his/her behalf, mail ceases to be in the postal system when delivered to the designated individual.  If one is designated to receive official mail on a “blanket authorization,” however, mail in that person’s custody remains mail matter until actually delivered to the addressee.)

The burden is on the prosecution to prove beyond a reasonable doubt the item(s) in question (was) (were) in the postal system when (it) (they) (was) (were) allegedly (opened) (secreted) (destroyed).

NOTE 2:  Exceptions to wrongfulness.  If the evidence presented raises an exception to the element of wrongfulness, such as that the accused's taking of the items was in the performance of his duties, then the burden of proof is upon the prosecution to establish beyond a reasonable doubt that the taking was wrongful.  In such cases, a carefully tailored instruction substantially as follows should be given:

The evidence has raised the issue of whether the accused’s allegedly (opening) (secreting) (destroying) of the item(s) in question was wrongful in light of the fact that (the accused was assigned duties as a mail clerk) (__________).  In determining this issue, you must consider all relevant facts and circumstances (including, but not limited to (__________)).

The burden is on the prosecution to establish the accused’s guilt beyond reasonable doubt.  Unless you are satisfied beyond reasonable doubt that the accused’s (opening) (secreting) (destroying) of the item(s) (was) (were) not (in the performance of (his) (her) duties) (__________), you may not find the accused guilty.

e.  REFERENCES:

(1) When matter is in the “postal system.”  United States v. Rayfield, 30 CMR 307 (CMA 1961); United States v. Manausa, 30 CMR 37 (CMA 1960); United States v. McCline, 32 MJ 356 (CMA 1991); United States v. Smith, 27 MJ 914 (ACMR 1989); United States v. Sullivan, 25 MJ 635 (ACMR 1987); United States v. Scioli, 22 CMR 292 (CMA 1957).

(2) Value is not an element.  United States v. Gaudet, 29 CMR 488 (CMA 1960).

3a–33a–3.  MAIL—STEALING (ARTICLE 109a) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, steal certain mail matter, to wit:  (a) (letter(s)) (postal card(s)) (package(s)) addressed to __________, which said (letter(s)) (__________) (was) (were) then (in (the __________ Post Office __________) (orderly room of __________) (unit mail box of __________) (custody of __________) (__________)) (had previously been committed to __________, (a representative of __________,) (an official agency for the transmission of communications)) before said (letter(s)) (__________) (was) (were) (delivered) (actually received) (to) (by) the (addressee).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused stole certain mail matter, to wit:  (state the mail matter alleged), addressed to (state the name of the addressee); 

(2) That such stealing was wrongful; and

(3) That the accused stole the mail matter before it was (delivered to) (received by) (state the name of the addressee).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Mail matter” means any matter deposited in a postal system of any government or any authorized depository thereof or in official mail channels of the United States or any agency thereof including the armed forces.  The value of mail matter is not an element of the offense.

“Stealing” is the wrongful taking of mail matter, the property of another, with the intent to permanently deprive the owner of the use and benefit of the property or the intent to permanently appropriate the property to the accused’s own use or the use of anyone other than the lawful owner.  A taking is wrongful only when done without the consent of the owner and with a criminal state of mind.
“Wrongful” means without legal justification or excuse.
NOTE 1: “Mail matter” and the postal system.  An item loses its character as “mail matter” when it is no longer in the postal system.  If the evidence raises the issue whether the item was in the postal system when it was stolen, or had already been delivered to or received by the addressee, the following instructions may be appropriate.

Evidence has raised an issue of whether the item(s) in question (was) (were) still in the postal system or had been delivered to, or received by, the addressee at the time the item(s) (was) (were) allegedly stolen.  An item loses its character as ’mail matter’ when it ceases to be in the postal system.  Mail is in the postal system once it is placed there by the sender and until such time it is in fact received by, or actually delivered to, the addressee or an individual specifically designated by the addressee.  Once an item placed into the postal system has been received by or actually delivered to the addressee or an authorized agent, it ceases to be mail matter.

(When an item that is placed into the postal system is returned by the postal system to the sender as undeliverable, the sender becomes the addressee.  In such a case, the item remains in the postal system until it has been delivered to or received by the sender.)

(A person whose military duty it is to deliver mail is part of the postal system, so if the accused was in possession of mail matter as part of (his) (her) official duties, the mail remained in the postal system.  On the other hand, when an individual specifically designates another to receive mail on his/her behalf, mail ceases to be in the postal system when delivered to the designated individual.  If one is designated to receive official mail on a “blanket authorization,” however, mail in that person’s custody remains mail matter until actually delivered to the addressee.)

The burden is on the prosecution to prove beyond a reasonable doubt the item(s) in question (was) (were) in the postal system when (it) (they) (was) (were) allegedly stolen.

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

e.  REFERENCES: When matter is in the “postal system.”  United States v. Rayfield, 30 CMR 307 (CMA 1961); United States v. Manausa, 30 CMR 37 (CMA 1960); United States v. McCline, 32 MJ 356 (CMA 1991); United States v. Smith, 27 MJ 914 (ACMR 1989); United States v. Sullivan, 25 MJ 635 (ACMR 1987); United States v. Scioli, 22 CMR 292 (CMA 1957).

