
3a–28–1.  PUBLIC RECORDS OFFENSES (ARTICLE 104)

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, willfully and unlawfully [(alter) (conceal) (remove) (mutilate) (obliterate) (destroy)] [take with the intent to (alter) (conceal) (remove) (mutilate) (obliterate) (destroy)] a public record, to wit: __________.
c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused [altered, concealed, removed, mutilated, obliterated, or destroyed] [took with the intent to alter, conceal, remove, mutilate, obliterate, or destroy] a public record, namely:  (state the record alleged); and
(2) That the [(altering) (concealing) (removing) (mutilating) (obliterating) (destroying)] [(taking)] was willful and unlawful.

d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

“Willfully” means intentionally or on purpose.

“Public records” include records, reports, statements, or data compilations in any form of public offices or agencies, setting forth the activities of the office or agency, or matters observed pursuant to duty imposed by law as to which matters there was a duty to report.  (Public records include classified matters.)

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.  Instruction 6-5, Partial Mental Responsibility, Instruction 5-1-7, Evidence Negating Mens Rea, and Instruction 5-12, Voluntary Intoxication, as bearing on the issue of intent to alter, conceal, etc., may be applicable.

3a–28a–1.  FRAUDULENT ENLISTMENT OR APPOINTMENT (ARTICLE 104a)

a.  MAXIMUM PUNISHMENT:  DD, TF, 2 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, by means of [knowingly false representations that (here state the fact or facts material to qualification for enlistment or appointment which were represented), when in fact (here state the true fact or facts)] [deliberate concealment of the fact that (here state the fact or facts disqualifying the accused for enlistment or appointment which were concealed)], procure himself/herself to be (enlisted as a __________) (appointed as a __________) in the (here state the armed force in which the accused procured the enlistment or appointment), and did thereafter, (at/on board—location), receive (pay) (allowances) (pay and allowances) under the enlistment) (appointment) so procured.

c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused was enlisted or appointed in the United States (Army) (__________);

(2) That the accused knowingly misrepresented or deliberately concealed (a) certain material fact(s) about (his) (her) qualifications for (enlistment) (appointment), that is, (state the facts allegedly concealed or misrepresented); 

(3) That the accused’s enlistment or appointment was obtained or procured by the knowingly false representation or deliberate concealment; and

(4) That under this (enlistment) (appointment) the accused received (pay) (and) (allowances).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Enlistment” as used in the specification means a voluntary entry or enrollment for a specific term of service in one of the Armed Forces by any person except a commissioned or warrant officer.

“Appointment” as used in the specification means any method by which a commissioned or warrant officer enters into the service of an Armed Force. 

"Material" means important.

(“Receipt of allowances” includes the acceptance of money, food, clothing, shelter, or transportation from the Government.  (However, items furnished to the accused while in custody, confinement, arrest, or other restraint pending trial for fraudulent enlistment or appointment are not considered allowances.)) 

NOTE:  Other instructions.  If the accused’s enlistment or appointment was allegedly procured by a knowingly false representation, Instruction 7-3, Circumstantial Evidence (Knowledge), should ordinarily be given.  If the accused’s enlistment or appointment was procured by a deliberate concealment of material facts, Instruction 7-3, Circumstantial Evidence (Intent), should ordinarily be given.  If the receipt of pay or allowances is established by circumstantial evidence, Instruction 7-3, Circumstantial Evidence, should ordinarily be given.

3a–28a–2.  FRAUDULENT SEPARATION (ARTICLE 104a)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.   

b.  MODEL SPECIFICATION:

In that _____________ (personal jurisdiction data), did, (at/on board—location), on or about __________,, by means of [knowingly false representations that (here state the fact or facts material to eligibility for separation which were represented), when in fact (here state the true fact or facts)] [deliberate concealment of the fact that (here state the fact or facts concealed which made the accused ineligible for separation)], procure himself/herself to be separated from the (here state the armed force from which the accused procured (his) (her) separation).

c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused was separated from the United States (Army) (__________);

(2) That the accused knowingly misrepresented or deliberately concealed (a) certain material fact(s) about (his) (her) eligibility for separation, that is, (state the facts allegedly concealed or misrepresented); and

(3) That the accused’s separation was obtained or procured by the knowingly false representation or deliberate concealment.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

"Material" means important.

“Separation” means any method by which a member of an Armed Force is released from the service.  “Release from the service” means any severance or disconnection from an active or inactive duty status.

NOTE:  Other instructions.  If the accused’s separation was allegedly procured by a knowingly false representation, Instruction 7-3, Circumstantial Evidence (Knowledge), should ordinarily be given.  If the accused’s separation was procured by a deliberate concealment of material facts, Instruction 7-3, Circumstantial Evidence (Intent), should ordinarily be given.  

3a–28b–1.  EFFECTING UNLAWFUL ENLISTMENT, APPOINTMENT, OR SEPARATION (ARTICLE 104b)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location) on or about __________, effect [the (enlistment) (appointment) of __________ as a __________ in (here state the armed force in which the person was enlisted or appointed)] [the separation of __________ from (here state the armed force from which the person was separated)], then well knowing that the said __________ was ineligible for such (enlistment) (appointment) (separation) because (here state facts whereby the enlistment, appointment, or separation was prohibited by law, regulation, or order).

c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused effected the (enlistment) (appointment) (separation) of (state the name of the person allegedly unlawfully enlisted, appointed, or separated) (in) (from) the United States (Army) (__________); 

(2) That (state the name of the person allegedly unlawfully enlisted, appointed, or separated) was ineligible for this (enlistment) (appointment) (separation) because it was prohibited by (law) (regulation) (order), in that (state the ineligibility as described in the specification); and

(3) That the accused knew of the ineligibility at the time of the (enlistment) (appointment) (separation).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(“Enlistment” means a voluntary entry or enrollment for a specific term of service in one of the Armed Forces by any person except a commissioned or warrant officer.) 

(“Appointment” means any method by which a commissioned or warrant officer enters into the service of an Armed Force.) 

(“Separation” means any method by which a member of an Armed Force is released from the service.  “Release from the service” includes any severance or disconnection from an active or inactive duty status.)

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–29–1.  FORGERY - MAKING OR ALTERING (ARTICLE 105)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, with intent to defraud, falsely [make (in its entirety) (the signature of __________ as an indorsement to) (the signature of __________ to) (__________) a certain (check) (writing) (__________) in the following words and figures, to wit:  __________] [alter a certain (check) (writing) (__________) in the following words and figures, to wit:  __________, by (adding thereto __________) (__________)], which said (check) (writing) (__________) would, if genuine, apparently operate to the legal harm of another [and which __________ (could be) (was) used to the legal harm of __________, in that __________.]

NOTE 1:  Used to legal harm alleged.  The language contained in the last set of brackets in the model specification should be used when the document specified is not one which by its nature would clearly operate to the legal prejudice of another—for example, an insurance application.  The manner in which the document could be or was used to prejudice the legal rights of another should be alleged in the last blank.

c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused falsely (made) (altered) a certain [(signature to a) (check) (writing) (_______)] [part of a (check) (writing) (__________)], to wit:  (describe the signature, part of a writing, or writing allegedly falsely made or altered);

(2) That the (signature) (check) (writing) (__________) was of a nature which would, if genuine, apparently (impose a legal liability on another) (or) (change another’s legal rights or liabilities to his/her prejudice) (in that (here, if alleged, set forth the manner in which the legal status of another could be or was allegedly harmed)); and
(3) That the accused (made) (altered) the false (signature) (check) (writing) (______) with the intent to defraud.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Falsely (made) (altered)” means an unauthorized signing of a document or an unauthorized (making) (altering) of the writing which causes it to appear to be different from what it really is.  
“Intent to defraud” means an intent to obtain an article or thing of value through a misrepresentation and to apply it to one’s own use and benefit or the use and benefit of another, whether temporarily or permanently.

NOTE 2:  When alleging means by which legal harm could ensue is required.  Unless it is clear from the nature of the writing in what manner it is capable of affecting the legal rights of another, extrinsic facts must be alleged in the specification showing how the writing could be, or was in fact used to affect such legal rights.

A writing would, if genuine, apparently impose a legal duty on another or change his/her legal right, duty, or liability to his/her harm if the writing is capable of (paying an obligation) (delaying) (increasing) (diminishing) (or) (releasing a person from an obligation) (or) (transferring to another) (__________) a legal right.

NOTE 3:  No evidence of actual defrauding.  When there is no evidence that anyone was defrauded or that the accused did anything other than falsely make or alter a document, the following instruction should be given:

The third element of this offense requires an intent to defraud.  The fact (that no one was actually defrauded) (and) (that no further action was taken with the document other than the false (making) (altering) of the writing) (and) (that no one received any benefit) is unimportant.

NOTE 4:  Lack of intent raised.  When there is evidence that the accused did not intend to defraud, or operated under a state of mind inconsistent with an intent to defraud, the military judge should instruct on such evidence.  For example, when the defense theory is that the accused intended simply to deceive and not to defraud and is, therefore, not guilty of the offense of forgery, the members must be advised of the distinctions between the intent to defraud and the intent to deceive, and that an intent to deceive unaccompanied by an intent to deprive another of something of value is not the requisite intent for the offense of forgery.  The following is a suggested general approach:

There is evidence in this case which raises the issue of whether there was a lack of intent to defraud.  (The accused has testified that (he) (she)) (There is evidence to the effect that the accused) (had no intent to defraud) (intended only to deceive) (completed the alleged forgery with a belief that (he) (she) was dealing in (his) (her) own property) (completed the alleged forgery with a belief that (he) (she) was acting under proper authority) (_________).  (On the other hand, there is evidence that (here outline facts which support an inference of intent to defraud).  More than a mere intent to deceive is required.

An intent to deceive is an intent to cheat, to trick, or to misrepresent.  An intent to defraud, however, is a misrepresentation intended to cause some loss of an item of value to another or the gain of an item of value for oneself or another, either temporarily or permanently.

NOTE 5:  Permissible inference instruction.  When it appears that a writing was altered while in the exclusive possession of the accused, and that it was one in which the accused had an interest, the following suggested instruction on the permissible inference that the accused altered the writing may be given:

If the facts demonstrate that the writing described in the specification was in the exclusive possession of the accused, that (he) (she) had an interest in the writing, in the sense that (he) (she) stood to benefit from an alteration, and that while in the accused’s exclusive possession the alteration was made, you may infer that the accused made the alteration.  The drawing of this inference is not required.

NOTE 6:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.  Instruction 6-5, Partial Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea, and Instruction 5-12, Voluntary Intoxication, as bearing on the issue of the specific intent to defraud, may be applicable.

3a–29–2.  FORGERY - UTTERING (ARTICLE 105)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, with intent to defraud, (utter) (offer) (issue) (transfer) a certain (check) (writing) (__________) in the following words and figures, to wit:  __________, a writing which would, if genuine, apparently operate to the legal harm of another, (which said (check) (writing) (__________)) (the signature to which said (check) (writing) (__________)) (__________) was, as (he) (she), the said __________, then well knew, falsely (made) (altered) (and which __________ (could be) (was) used to the legal harm of __________, in that __________).

NOTE 1:  Used to legal harm alleged.  The language contained in the last set of brackets in the model specification should be used when the document specified is not one which by its nature would clearly operate to the legal prejudice of another—for example, an insurance application.  The manner in which the document could be or was used to prejudice the legal rights of another should be alleged in the last blank.

c.  ELEMENTS: 
(1) That a certain [signature to a (check) (writing) (_________)] [part of a (check) (writing) (__________)] [(check) (writing) (__________)] was falsely (made) (altered), to wit:  (describe the signature, part of a writing, or writing allegedly falsely made or altered);

(2) That the (signature) (check) (writing) (__________) was of a nature which would, if genuine, apparently impose a legal liability on another or change another’s legal rights or liabilities to that person’s prejudice [in that (here, if alleged, set forth the manner in which the legal status of another could be or was allegedly harmed)];
(3) That (state the time and place alleged), the accused (uttered) (offered) (issued) (transferred) this (signature) (check) (writing) (__________);

(4) That, at such time, the accused knew that the (signature) (check) (writing) (__________) had been falsely (made) (altered); and

(5) That the accused (uttered) (offered) (issued) (transferred) the (signature) (check) (writing) (__________) with the intent to defraud.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Falsely (made) (altered)” means an unauthorized signing of a document or an unauthorized (making) (altering) of the writing which causes it to appear to be different from what it really is.

“Intent to defraud” means an intent to obtain an article or thing of value through a misrepresentation and to apply it to one’s own use and benefit or the use and benefit of another, whether temporarily or permanently.

“Utter” means to use a writing with the representation, by words or actions, that it is genuine.

NOTE 2:  When alleging means by which legal harm could ensue is required.  Unless it is clear from the nature of the writing in what manner it is capable of affecting the legal rights of another, extrinsic facts must be alleged in the specification showing how the writing could be, or was in fact used to affect such legal rights.

A writing would, if genuine, apparently impose a legal duty on another or change his/her legal right, duty, or liability to his/her harm if the writing is capable of (paying an obligation) (delaying) (increasing) (diminishing) (or) (releasing a person from an obligation) (or) (transferring to another) (__________) a legal right.

NOTE 3:  No evidence of actual defrauding.  When there is no evidence that anyone was defrauded or that the accused did anything other than falsely make or alter a document, the following instruction should be given:

The fifth element of this offense requires an intent to defraud.  The fact (that no one was actually defrauded) (and) (that no further action was taken with the document other than the false (making) (altering) of the writing) (and) (that no one received any benefit) is unimportant.

NOTE 4:  Lack of intent raised.  When there is evidence that the accused did not intend to defraud, or operated under a state of mind inconsistent with an intent to defraud, the military judge should instruct on such evidence.  For example, when the defense theory is that the accused intended simply to deceive and not to defraud and is, therefore, not guilty of the offense of forgery, the members must be advised of the distinctions between the intent to defraud and the intent to deceive, and that an intent to deceive unaccompanied by an intent to deprive another of something of value is not the requisite intent for the offense of forgery.  The following is a suggested general approach:

There is evidence in this case which raises the issue of whether there was a lack of intent to defraud.  (The accused has testified that (he) (she)) (There is evidence to the effect that the accused) (had no intent to defraud) (intended only to deceive) (completed the alleged forgery with a belief that (he) (she) was dealing in (his) (her) own property) (completed the alleged forgery with a belief that (he) (she) was acting under proper authority) (_________).  (On the other hand, there is evidence that (here outline facts which support an inference of intent to defraud).  More than a mere intent to deceive is required.

An intent to deceive is an intent to cheat, to trick, or to misrepresent.  An intent to defraud, however, is a misrepresentation intended to cause some loss of an item of value to another or the gain of an item of value for oneself or another, either temporarily or permanently.

NOTE 5:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.  Instruction 6-5, Partial Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea, and Instruction 5-12, Voluntary Intoxication, as bearing on the issue of the specific intent to defraud, may be applicable.

3a–29a–1.  FALSE OR UNAUTHORIZED PASS—MAKING, ALTERING, COUNTERFEITING, TAMPERING (ARTICLE 105a)

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully and falsely (make) (forge) (alter by __________) (counterfeit) (tamper with by __________) (a certain instrument purporting to be) (a) (an) (another’s) (naval) (military) (official) (pass) (permit) (discharge certificate) (identification card) (__________) in words and figures as follows  __________.

c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused wrongfully and falsely (made) (altered by __________) (counterfeited) (tampered with by __________) a military or official (pass) (permit) (discharge certificate) (identification card), to wit:  (state the terms of the instrument as alleged); and

(2) That the accused then knew that the (permit) (pass) (discharge certificate) (identification card) was false.


d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongfully” means without legal excuse or justification.

Military or official pass, permit, discharge certificate, or identification card includes, as well as more usual forms of these documents, all documents issued by any governmental agency for the purposes of identification, as well as copies thereof.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–29a–2.  FALSE OR UNAUTHORIZED PASS—WRONGFUL SALE, GIFT, OR LOAN (ARTICLE 105a) 

a.  MAXIMUM PUNISHMENT:

(1) Sale:  DD, TF, 3 years, E-1.

(2) Giving, loaning, disposing:  BCD, TF, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully (sell to __________) (give to __________) (loan to __________) (dispose of by __________) (a certain instrument purporting to be) (a) (an) (another’s) (naval) (military) (official) (pass) (permit) (discharge certificate) (identification card) (__________) in words and figures as follows:  __________, (he) (she), the said __________, then well knowing the same to be (false) (unauthorized).

c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused wrongfully [(sold) (gave) (loaned) to (state the name of the person alleged)] [disposed of by (state the manner alleged)] a military or official (pass) (permit) (discharge certificate) (identification card), to wit:  (state the terms of the instrument alleged);

(2) That the (pass) (permit) (discharge certificate) (identification card) was (false) (or) (unauthorized); and

(3) That the accused then knew that the (pass) (permit) (discharge certificate) (identification card) was (false) (or) (unauthorized).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongfully” means without legal excuse or justification.

Military or official pass, permit, discharge certificate, or identification card includes, as well as more usual forms of these documents, all documents issued by any governmental agency for the purposes of identification, as well as copies thereof.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–29a–3.  WRONGFUL USE OR POSSESSION OF FALSE OR UNAUTHORIZED PASS (ARTICLE 105a) 

a.  MAXIMUM PUNISHMENT:

(1) With intent to deceive or defraud:  DD, TF, 3 years, E-1.

(2) Other cases:  BCD, TF, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did (at/on board—location), on or about __________, wrongfully (use) (possess) (with intent to (defraud) (deceive)) (a certain instrument purporting to be) (a) (an) (another’s) (naval) (military) (official) (pass) (permit) (discharge certificate) (identification card) (__________), (he) (she), the said ________, then well knowing the same to be (false) (unauthorized).

c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused wrongfully (used) (possessed) a military or official (pass) (permit) (discharge certificate) (identification card), to wit:  (state the terms of the instrument as alleged);

(2) That the (pass) (permit) (discharge certificate) (identification card) was (false) (or) (unauthorized); (and)

(3) That the accused then knew that the (pass) (permit) (discharge certificate) (identification card) was (false) (or) (unauthorized); [(and)]

NOTE 1:  Intent to defraud or deceive alleged.  If alleged, add the following element:

[(4)] That the accused (used) (possessed) the (pass) (permit) (discharge certificate) (identification card) with an intent to (defraud) (or) (deceive).
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Wrongfully” means without legal excuse or justification.

Military or official pass, permit, discharge certificate, or identification card includes, as well as more usual forms of these documents, all documents issued by any governmental agency for the purposes of identification, as well as copies thereof.

NOTE 2:  Intent to deceive or defraud alleged.  If alleged, give one or both of the below definitions as applicable.

“Intent to defraud” means an intent to obtain, through a misrepresentation, an article or thing of value and to apply it to one’s own use and benefit or to the use and benefit of another, either permanently or temporarily.

“Intent to deceive” means an intent to mislead, cheat, or trick another by means of a misrepresentation made for the purpose of gaining an advantage for oneself or for a third person, or of bringing about a disadvantage to the interests of the person to whom the representation was made or to interests represented by that person.

NOTE 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.

3a–30–1.  IMPERSONATING AN OFFICER, NONCOMMISSIONED OFFICER, OR PETTY OFFICER OR AGENT OR OFFICIAL (ARTICLE 106)

a.  MAXIMUM PUNISHMENT:

(1) With intent to defraud:  DD, TF, 3 years, E-1.

(2) Other cases:  BCD, TF, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully and willfully impersonate (a(n) (officer) (noncommissioned officer) (petty officer) (agent of superior authority) of the (Army) (Navy) (Marine Corps) (Air Force) (Coast Guard)) (an official of the Government of __________) by (publicly wearing the uniform and insignia of rank of a (lieutenant of the __________) (__________)) (showing the credentials of __________) (__________) [with intent to defraud __________ by __________] [and (exercised) (asserted) the authority of __________ by __________].
c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused impersonated (a) (an) [(officer) (noncommissioned officer) (petty officer) (agent of superior authority of the state the armed force alleged)(official of the Government of __________)]; (and)

(2) That this impersonation was wrongful and willful; [and]

NOTE 1:  Intent to defraud alleged.  If the aggravating factor of intent to defraud is alleged, give element (3) below.

[(3)] That the accused did so with the intent to defraud (state the name of the alleged victim) by (state the manner in which the victim was allegedly defrauded).
NOTE 2:  If the accused is charged with impersonating an official of a certain government without an intent to defraud, give element (3) below:

[(3)] That the accused committed one or more acts which exercised or asserted the authority of the office the accused claimed to have by __________.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

"Officer" means a commissioned or warrant officer.

“Impersonate” means to assume or to act the person or role of another. 

“Willful” means with the knowledge that one is falsely holding one’s self out as such.

“Wrongful” means without legal excuse or justification.

NOTE 4:  Intent to defraud alleged.  Give the following definition if intent to defraud is alleged:

“Intent to defraud” means an intent to obtain, through a misrepresentation, an article or thing of value and to apply it to one’s own use and benefit or to the use and benefit of another, either permanently or temporarily.
NOTE 5:  Actual deception or derivation of a benefit not required.  As the crime of impersonation does not require either the actual deception of others or the accused deriving a benefit from the impersonation (United States v. Messenger, 6 CMR 21 (CMA 1952)), the following instruction may be helpful:

(There is no requirement that the accused or anyone else benefit from (his) (her) impersonation.)  (There is (also) no requirement that anyone actually be deceived by the accused’s actions.)

NOTE 6:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable when intent to defraud is alleged.

e.  REFERENCES:  Cases discussing when overt acts, or asserting or exercising the office must be pled and proved: United States v. Pasha, 24 MJ 87 (CMA 1987); United States v. Yum, 10 MJ 1 (CMA 1980) (concurring opinion); United States v. Frisbie, 29 MJ 974 (AFCMR 1990).

3a–30a–1.  WEARING UNAUTHORIZED INSIGNIA, DECORATION, BADGE, RIBBON, DEVICE, OR LAPEL BUTTON (ARTICLE 106a)

a.  MAXIMUM PUNISHMENT:  

(1) Wearing Medal of Honor, Distinguished Service Cross, Navy Cross, Air Force Cross, Silver Star, Purple Heart, or a valor device on any personal award:  BCD, TF, 1 year, E-1.

(2) All others:  BCD, TF, 6 months, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, wrongfully, without authority, wear upon (his) (her) (uniform) (civilian clothing) (the insignia or grade of a (master sergeant of __________) (chief gunner’s mate of __________)) (Combat Infantryman Badge) (the Distinguished Service Cross) (the ribbon representing the Silver Star) (the lapel button representing the Legion of Merit) (__________).

c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused wore upon (his) (her) (uniform) (civilian clothing) the (state the insignia, decoration, or badge alleged);

(2) That the accused was not authorized to wear the (state the insignia, decoration, or badge alleged); and

(3) That the wearing was wrongful.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

Conduct is "wrongful" when it is done without legal justification or excuse.  The wearing of an item is "wrongful" where it is intentional and the accused knew that (he) (she) was not entitled to wear it.  Actual knowledge by the accused that (he) (she) was not authorized to wear the uniform item in question is required.  Knowledge may be proved by circumstantial evidence.  

(The wearing of an item is not “unauthorized” if the circumstances reveal it to be in jest or for an innocent or legitimate purpose (, for instance, as part of a costume for dramatic or other reasons, or for legitimate law enforcement activities).)

3a–31–1.  FALSE OFFICIAL STATEMENT (ARTICLE 107)

a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, with intent to deceive, [sign an official (record) (return) (__________), to wit:  __________] [make to __________, an official statement, to wit:  __________], which (record) (return) (statement) (__________) was (totally false) (false in that __________), and was then known by the said __________ to be so false.

c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused (signed a certain official document) (made to (state the name of the person to whom the statement was allegedly made) a certain official statement), that is:  (describe the document or statement as alleged);

(2) That such (document) (statement) was (totally false) (false in that (state the allegedly false matters);

(3) That the accused knew it to be false at the time (he) (she) (signed) (made) it; and

(4) That the false (document) (statement) was made with the intent to deceive.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Intent to deceive” means to purposely mislead, to cheat, to trick another, or to cause another to believe as true that which is false.
A statement is official when the maker is either acting in the line of duty or the statement bears a clear and direct relationship to the maker’s official military duties, or where the receiver is either a military member carrying out a military duty when the statement is made or a civilian necessarily performing a military function when the statement is made.  The rank or status of the person intended to be deceived is immaterial if that person was authorized in the execution of a particular duty to require or receive the statement from the accused. (The Government may be the victim of this offense.) 
(A statement may be made orally or in writing.)

(“Statements” include records, returns, regulations, orders, or other documents.)
NOTE 1:  Civilian investigations.  Unless occurring under one of the circumstances above, false statements to civilian law enforcement officials are not “official” and therefore are not punishable under Article 107. 

NOTE 2:  AAFES employees.  If the accused is charged with making a false official statement to an AAFES employee, the military judge may give the following instruction:
AAFES employees who are in the performance of their duties are considered to be performing a military function.
NOTE 3.  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.

e.  REFERENCES:  “Exculpatory no” doctrine.  Brogan v. United States, 522 U.S. 398 (1998); United States v. Solis, 46 MJ 31 (CAAF 1997); United States v. Black, 47 MJ 146 (CAAF 1997); United States v. Prater, 32 MJ 433 (CMA 1991); United States v. Jackson, 26 M.J 377 (CMA 1988).  Defining “official” statement.  United States v. Spicer, 71 M.J. 470 (CAAF 2013); United States v. Capel, 71 M.J. 485 (CAAF 2013); AAFES employees.  United States v. Passut, 73 M.J. 27 (CAAF 2014).

3a–31–2.  FALSE SWEARING (ARTICLE 107)

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, (in an affidavit) (in __________), (make) (subscribe) under lawful (oath) (affirmation) a false statement in substance as follows:  __________, which statement (he) (she) did not then believe to be true.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused took an oath;

(2) That the oath was administered to the accused in a matter in which such oath was required or authorized by law;

(3) That the oath was administered by a person having the authority to do so;

(4) That upon the oath the accused (made) (subscribed) a statement, to wit:  (set forth the statement as alleged);

(5) That the statement was false; and

(6) That the accused did not then believe the statement to be true.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An “oath” is a procedure which appeals to the conscience of the person to whom the oath is administered and which binds that person to speak the truth.
(“Subscribe” means to write one’s name on a document for the purpose of adopting its words as one’s own expressions.)

NOTE 1:  Corroboration instruction.  When an instruction on corroboration is requested or otherwise appropriate, the judge should carefully tailor the following to include only instructions applicable to the case.  Subparagraphs (1), (2), or a combination of (1) and (2) may be given, as appropriate:

As to the fifth element of this offense, there are special rules for proving the falsity of a statement.  The falsity of a statement can be proven by testimony or documentary evidence by:

(1) The testimony of a witness which directly contradicts the statement described in the specification, as long as the witness’s testimony is corroborated or supported by the testimony of at least one other witness or by some other evidence which tends to prove the falsity of the statement.  You may find the accused guilty of false swearing only if you find beyond a reasonable doubt that the testimony of (state the name of the witness), who has testified as to the falsity of the statement described in the specification, is believable and is corroborated or supported by other trustworthy evidence or testimony.  To “corroborate” means to strengthen, to make more certain, to add weight.  The corroboration required to prove false swearing is proof of independent facts or circumstances which, considered together, tend to confirm the testimony of the single witness in establishing the falsity of the oath.

(2) Documentary evidence directly disproving the truth of the statement described in the specification as long as the evidence is corroborated or supported by other evidence tending to prove the falsity of the statement.  To “corroborate” means to strengthen, to make more certain, to add weight.  The corroboration required to prove false swearing is proof of independent facts or circumstances which, considered together, tend to confirm the information contained in the document in establishing the falsity of the oath.

NOTE 2:  Exceptions to documentary corroboration requirement.  There are two exceptions to the requirement for corroboration of documentary evidence.  Applicable portions of the following should be given when an issue concerning one of these exceptions arises:

An exception to the requirement that documentary evidence must be supported by corroborating evidence exists when the document is an official record which has been proven to have been well known to the accused at the time (he) (she) (took the oath) (made the affirmation). 

(Additionally) (An) (Another) exception to the requirement that documentary evidence must be supported by corroborating evidence exists when the document was written or furnished by the accused or had in any way been recognized by (him) (her) as containing the truth at some time before the supposedly falsely sworn statement was made.

If (this exception) (these exceptions) exist(s), the documentary evidence may be sufficient without corroboration to establish the falsity of the statement.

You may find the accused guilty of false swearing only if you find that the documentary evidence (and credible corroborative evidence) establish(es) the falsity of the accused’s statement beyond a reasonable doubt.

NOTE 3:  Proving that the accused did not believe the statement to be true.  Once the appropriate corroboration instruction above is given, the military judge should give the following instruction:

The fact that the accused did not believe the statement to be true when it was (made) (subscribed) may be proved by testimony of one witness without corroboration or by circumstantial evidence, if the testimony or evidence convinces you beyond a reasonable doubt as to this element of the offense.

NOTE 4:  Applicability of this offense.  The offense of false swearing does not apply in a judicial proceeding or course of justice.

NOTE 5:  False swearing as a lesser included offense.  False swearing is not a lesser included offense of Article 131, Perjury.

3a–31a–1.  PAROLE—VIOLATION OF (ARTICLE 107a)

a.  MAXIMUM PUNISHMENT:  BCD, 2/3 x 6 months, 6 months, E-1

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), a prisoner on parole, did, (at/on board - location), on or about __________, violate the conditions of (his) (her) parole by __________.
c.  ELEMENTS: 
(1) That the accused had been a prisoner as the result of a court-martial conviction or other criminal proceeding;

(2) That the accused was on parole;

(3) That there were certain conditions of parole that the accused was bound to obey; and
(4) That (state the time and place alleged), the accused violated the conditions of parole by (state the act or failure to act alleged as a violation of parole).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Prisoner” refers only to those in confinement resulting from conviction at a court-martial or other criminal proceeding.

“Parole” is defined as “word of honor.”  A prisoner on parole, or parolee, has agreed to adhere to a parole plan and conditions of parole.  A “parole plan” is a written or an oral agreement made by the prisoner prior to parole to do or refrain from doing certain acts or activities.  

“Conditions of parole” include the parole plan and other reasonable and appropriate conditions of parole.  In return for giving (his) (her) “word of honor” to abide by a parole plan and conditions of parole, the prisoner is granted parole.

NOTE 1:  Evidence of underlying conviction-limiting instruction.  It is neither necessary nor permissible to prove the offense for which the accused was paroled.  Proof of simply the conviction and the parole agreement is ordinarily sufficient.  When evidence is introduced to establish the conviction which gives rise to the parole, the evidence should not disclose the offense for which the accused was convicted.  The below instruction should be given. 

The (court-martial promulgating order) (stipulation) (record of conviction) (testimony of __________) (__________) was admitted into evidence solely for the purpose of its tendency, if any, to show that the accused was convicted and on parole.  You must disregard any evidence of possible misconduct which may have resulted in the accused’s conviction or parole and you should not speculate about the nature of that possible misconduct.

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge) may be applicable.  

