3a–19–1.  SENTINEL OR LOOKOUT -- DRUNK OR SLEEPING ON OR LEAVING POST (ARTICLE 95)

a.  MAXIMUM PUNISHMENT:

(1) In time of war:  Death or other lawful punishment.

(2) While receiving special pay under 37 USC § 310:  DD, TF, 10 years, E-1.

(3) In all other circumstances:  DD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), on or about __________ (a time of war) (at/on board— location), (while receiving special pay under 37 USC § 310), being (posted) (on post) as a (sentinel) (lookout) at (warehouse no.  7) (post no.  11) (for radar observation) (__________) (was (drunk) (sleeping) upon (his) (her) post) (did leave (his) (her) post before (he) (she) was regularly relieved).

c.  ELEMENTS: 

(1) That the accused was (posted) (on post) as a (sentinel) (lookout) (at) (on) (state the post alleged); (and)


(2) That (state the time and place alleged), the accused [was (drunk) (sleeping) while on post] [left (his) (her) post before being regularly relieved]; [and]
NOTE 1:  Aggravating conditions alleged.  Add element (3) only if it is alleged that the offense occurred in time of war or while the accused was receiving special pay under 37 USC § 310:


[(3)] That the offense was committed (in time of war) (while the accused was receiving special pay under 37 USC § 310).
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “sentinel” or a “lookout” is a person whose duties include the requirement to maintain constant alertness, be vigilant, and remain awake, in order to observe for the possible approach of the enemy, or to guard persons, property, or a place and to sound the alert, if necessary. 
(“Post” is the area where the sentinel or lookout is required to be for the performance of duties. It is not limited by an imaginary line, but includes, according to orders or circumstances, such surrounding area as may be necessary for the proper performance of the duties for which the sentinel or lookout was posted.) (The offense of leaving post is not committed when a sentinel or lookout goes an immaterial distance from the post, unless it is such a distance that the ability to fully perform the duty for which posted is impaired.) (A sentinel or lookout becomes “on post” after having been given a lawful order to go “on post” as a sentinel or lookout and being formally or informally posted.  The fact that a sentinel or lookout is not posted in the regular way is not a defense.  It is sufficient, for example, if the sentinel or lookout has taken the post in accordance with proper instruction, whether or not formally given.)
(A sentinel or lookout is “on post” within the meaning of this offense not only when at a post physically defined, as is ordinarily the case in garrison or aboard ship, but also, for example, when stationed in observation against the approach of an enemy, or detailed to use any equipment designed to locate friend, foe, or possible danger, or at a designated place to maintain internal discipline, or to guard stores, or to guard prisoners while in confinement or at work.)
NOTE 2:  Drunkenness alleged.  When drunkenness is alleged, include the following definition of “drunk.”  If there is evidence that the accused used both alcohol and other drugs, the following instruction on proximate cause may be appropriate:
“Drunk” means any intoxication by alcohol which is sufficient to impair the rational and full exercise of the mental or physical faculties.    

(You have heard evidence that the accused used both alcohol and other drugs.  The term “drunk” relates only to intoxication by alcohol.  To find the accused guilty of the offense of misbehavior of (sentinel) (lookout), you must be convinced beyond a reasonable doubt that the accused’s intoxication by alcohol was a proximate cause of the impairment of the rational and full exercise of the accused’s mental or physical faculties.  This means that the impairment of the rational and full exercise of the accused’s mental or physical faculties must have been the natural and probable result of the accused’s intoxication by alcohol.  A proximate cause does not have to be the only cause, nor must it be the immediate cause.  However, it must be a direct or contributing cause that plays a material role, meaning an important role, in bringing about the impairment.  

It is possible for the use of both alcohol and other drugs to each contribute as a proximate cause to the impairment of the rational and full exercise of the accused’s mental or physical faculties.  If the accused’s intoxication by alcohol was a proximate cause of the impairment, the accused will not be relieved of criminal responsibility because his use of other drugs was also a proximate cause of the impairment.  

In determining whether the accused’s intoxication by alcohol was a proximate cause of the impairment of the rational and full exercise of his/her mental or physical faculties, and the role, if any, of the use of other drugs, you must consider all relevant facts and circumstances, including, but not limited to, (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).
NOTE 3:  Sleeping on post alleged.  If sleeping on post is alleged, the following instruction is ordinarily applicable:

Proof that the accused was in a deep sleep is not required.  However, there must have been a condition of unconsciousness which is sufficient sensibly to impair the full exercise of the accused’s mental and physical faculties.  You must be convinced that the accused was actually asleep.  Sleep is defined as a period of rest for the body and mind during which volition and consciousness are in partial or complete suspension and the bodily functions are partially allowed or suspended.

NOTE 4:  Other instructions.  Instruction 5-9-1, Physical Impossibility, may be applicable.

3a–19–2.  SENTINEL OR LOOKOUT—LOITERING (ARTICLE 95) 

a.  MAXIMUM PUNISHMENT:

(1) In time of war or while receiving special pay under 37 USC Section 310:  DD, TF, 2 years, E-1.

(2) Other cases:  BCD, TF, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), while posted as a (sentinel) (lookout), did, (at/on board—location) (while receiving special pay under 37 USC Section 310) on or about __________, (a time of war) (loiter) (wrongfully sit down) on (his) (her) post.

c.  ELEMENTS: 

(1) That the accused was posted as a (sentinel) (lookout); (and)


(2) That (state the time and place alleged), while posted as a (sentinel) (lookout), the accused (loitered) (wrongfully sat down) on post; [and]


NOTE:  Aggravating factor(s) alleged.  If the offense is alleged to have been committed in time of war or while the accused was receiving special pay under 37 USC §310, add the following element:


[(3)] That the accused was so posted (in time of war) (while receiving special pay under 37 USC §310).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “sentinel” or a “lookout” is a person whose duties include the requirement to maintain constant alertness, be vigilant, and remain awake, in order to observe for the possible approach of the enemy, or to guard persons, property, or a place and to sound the alert, if necessary. 

(“Post” is the area where the sentinel or lookout is required to be for the performance of duties. It is not limited by an imaginary line, but includes, according to orders or circumstances, such surrounding area as may be necessary for the proper performance of the duties for which the sentinel or lookout was posted.) A sentinel or lookout becomes “on post” after having been given a lawful order to go “on post” as a sentinel or lookout and being formally or informally posted.  The fact that a sentinel or lookout is not posted in the regular way is not a defense.  It is sufficient, for example, if the sentinel or lookout has taken the post in accordance with proper instruction, whether or not formally given.

(A sentinel or lookout is “on post” within the meaning of this offense not only when at a post physically defined, as is ordinarily the case in garrison or aboard ship, but also, for example, when stationed in observation against the approach of an enemy, or detailed to use any equipment designed to locate friend, foe, or possible danger, or at a designated place to maintain internal discipline, or to guard stores, or to guard prisoners while in confinement or at work.)

(“Loiter” means to stand around, to move about slowly, to linger, or to lag behind when that conduct is in violation of known instructions or accompanied by a failure to give complete attention to duty.)

3a–19a–1.  DISRESPECT TOWARDS SENTINEL OR LOOKOUT (ARTICLE 95a) 

a.  MAXIMUM PUNISHMENT:  2/3 x 3 months, 3 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, then knowing that __________ was a sentinel or lookout, wrongfully [use the following disrespectful language “__________,” or words to that effect, to __________, and that such language was directed toward and within the hearing of __________,] [behave in a disrespectful manner toward __________, by __________, and that such behavior was directed toward and within the sight of __________,] the (sentinel) (lookout) in the execution of (his) (her) duty.
c.  ELEMENTS: 

(1) That (state name of the sentinel or lookout alleged) was a (sentinel) (lookout) (state the time and place alleged);


(2) That the accused knew that (state name of the sentinel or lookout alleged) was a (sentinel) (lookout);


(3) That (state the time and place alleged), the accused [used disrespectful language, to wit:  (state the disrespectful language alleged)] [behaved in a disrespectful manner, to wit:  (state the disrespectful behavior alleged)];

(4) That the (language) (behavior) was wrongful;


(5) That the (language) (behavior) was directed toward and within the (sight) (hearing) of (state name of the sentinel or lookout alleged); and


(6) That (state name of the sentinel or lookout alleged) was at the time in the execution of his/her duties as a (sentinel) (lookout).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “sentinel” or a “lookout” is a person whose duties include the requirement to maintain constant alertness, be vigilant, and remain awake, in order to observe for the possible approach of the enemy, or to guard persons, property, or a place and to sound the alert, if necessary.

A (sentinel) (lookout) is in the execution of his/her duties when doing any act or service required or authorized to be done by him/her by (statute) (regulation) (the order of a superior) (or) (by custom of the service).

“Disrespectful” means behavior or language which detracts from the respect due to the authority of a (sentinel) (lookout).

"Wrongful" means without any legal justification or excuse.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–20–1.  RELEASING PRISONER WITHOUT AUTHORITY (ARTICLE 96)

a.  MAXIMUM PUNISHMENT:  DD, TF, 2 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, without authority, release __________, a prisoner.

c.  ELEMENTS: 

(1) That (state the name of the prisoner alleged to have been released) was a prisoner; and 


(2) That (state the time and place alleged), the accused released (state the name of the prisoner alleged to have been released) without authority.

d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

A “prisoner” is a person who is in confinement or custody imposed pursuant to lawful apprehension, pre-trial restraint, or pre-trial confinement, or by the sentence of a court-martial, and who has not been set free by a person with authority to release the prisoner. 

“Release” refers to the removal of restraint by the custodian, rather than by the prisoner, under circumstances which demonstrate to the prisoner that (he) (she) is no longer in legal (confinement) (custody).

3a–20–2.  ALLOWING A PRISONER TO ESCAPE THROUGH NEGLECT (ARTICLE 96) 

a.  MAXIMUM PUNISHMENT:  BCD, TF, 2 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, through neglect, allow __________, a prisoner, to escape.

c.  ELEMENTS: 

(1) That (state the name of the prisoner alleged to have escaped) was a prisoner;


(2) That  (state the name of the prisoner alleged) escaped;


(3) That (state the time and place alleged), the accused allowed (state the name of the prisoner alleged to have escaped) to escape by not taking such care to prevent the escape as a reasonably careful person, acting in the capacity in which the accused was acting, would have taken in the same or similar circumstances; and


(4) That the escape was the proximate result of the accused’s neglect.

d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

A “prisoner” is a person who is in confinement or custody imposed pursuant to lawful apprehension, pre-trial restraint, or pre-trial confinement, or by the sentence of a court-martial, who has not been set free by a person with authority to release the prisoner. 

"Escape" means any completed casting off of the restraint of confinement, before release by proper authority.  Lack of effectiveness of the restraint imposed is immaterial.  An escape is not complete until the prisoner is momentarily free from the restraint.  (If the movement toward escape is opposed, or before it is completed, an immediate pursuit follows, there is no escape until opposition is overcome or pursuit is eluded.)  

"Allow" means to permit; not to forbid or hinder.

“Proximate result” means a direct result of the accused’s neglect, and not the result of an unforeseeable cause not involving the accused.

(After an escape, the fact that a prisoner returns, is captured, killed, or otherwise dies, is not a defense.)
3a–20–3.  ALLOWING A PRISONER TO ESCAPE THROUGH DESIGN (ARTICLE 96) 
a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, through design, allow __________, a prisoner, to escape.

c.  ELEMENTS:

(1) That (state the name of the prisoner alleged to have escaped) was a prisoner;


(2) That the design of the accused was to allow the escape of (state the name of the prisoner alleged); and


(3) That (state the time and place alleged), (state the name of the prisoner alleged) escaped as a result of the carrying out of the design of the accused.

d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

A “prisoner” is a person who is in confinement or custody imposed pursuant to lawful apprehension, pre-trial restraint, or pre-trial confinement, or by the sentence of a court-martial, who has not been set free by a person with authority to release the prisoner. 

"Escape" means any completed casting off of the restraint of confinement, before release by proper authority.  Lack of effectiveness of the restraint imposed is immaterial.  An escape is not complete until the prisoner is momentarily free from the restraint.  (If the movement toward escape is opposed, or before it is completed, an immediate pursuit follows, there is no escape until opposition is overcome or pursuit is eluded.)  

"Allow" means to permit; not to forbid or hinder.

“Through design” means that the accused intended for the prisoner to escape.  Such intent may be inferred from conduct so wantonly devoid of care that the only reasonable inference which may be drawn is that the escape was contemplated as a probable result.

3a–20–4.  DRINKING LIQUOR WITH PRISONER (ARTICLE 96) 

a.  MAXIMUM PUNISHMENT:  2/3 x 1 year, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, unlawfully drink alcohol with __________, a prisoner.

c.  ELEMENTS: 

(1) That (state the name of the prisoner) was a prisoner; and


(2) That (state the time and place alleged) the accused unlawfully drank (an) alcoholic beverage(s) with (state the name of the prisoner).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “prisoner” is a person who is in confinement or custody imposed pursuant to lawful apprehension, pre-trial restraint, or pre-trial confinement, or by the sentence of a court-martial, who has not been set free by a person with authority to release the prisoner. 

"Unlawfully drank" means that the accused drank alcohol with the prisoner without being granted specific authority to do so by a competent authority.

3a–21–1.  UNLAWFUL DETENTION (ARTICLE 97)

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, unlawfully (apprehend __________) (place __________ in arrest) (confine __________ in __________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused (apprehended) (arrested) (confined) (state the name of the person allegedly detained); and


(2) That the accused unlawfully exercised (his) (her) authority to do so.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(“Apprehension” means to take a person into custody; that is, to place a restraint on a person’s freedom of movement.)  (“Arrest” is the moral restraint imposed upon a person by oral or written orders, directing that person to remain within certain specified limits.)  (“Confinement” is the physical restraint of a person within a confinement facility or under guard.)  There does not have to be actual force exercised in imposing the (apprehension) (arrest) (confinement), but there must be restraint of another’s freedom of movement.  The offense can only be committed by a person who is duly authorized to (apprehend) (arrest) (confine) but exercises the authority unlawfully.

NOTE 1:  Lawfulness of apprehension in issue.  When it is clear as a matter of law that the lawfulness of the alleged apprehension, arrest, or confinement may be resolved as an interlocutory question, the military judge should do so and advise the members accordingly.  However, if there is a factual dispute as to the lawfulness of the alleged detention, that dispute must be resolved by the members in connection with their determination of guilt or innocence.

NOTE 2:  Mistake of fact.  The accused’s reasonable belief that the detention was lawful is a defense.  If the evidence raises such a defense, the judge should give an appropriately tailored instruction using Instruction 5-11-2, IGNORANCE OR MISTAKE – WHEN ONLY GENERAL INTENT IS IN ISSUE. 

3a–22–1.  MISCONDUCT AS A PRISONER -- ACTING WITHOUT AUTHORITY TO THE DETRIMENT OF ANOTHER (ARTICLE 98)

a.  MAXIMUM PUNISHMENT:  DD, TF, life without eligibility for parole, E-1.

b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data) while in the hands of the enemy, did, (at/on board— location), on or about __________, a time of war, without proper authority and for the purpose of securing favorable treatment by (his) (her) captors, (report to the commander of Camp __________ the preparations by __________, a prisoner at said camp, to escape, as a result of which report the said __________ was placed in solitary confinement) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused acted without proper authority in a manner contrary to law, custom, or regulation by (state the act(s) alleged and the resulting detriment allegedly suffered);

(2) That the act(s) (was) (were) committed while the accused was in the hands of the enemy in time of war;


(3) That the act(s) (was) (were) done for the purpose of securing favorable treatment of the accused by (his) (her) captors; and


(4) That other prisoners, either military or civilian, held by the enemy suffered some detriment because of the accused’s act(s).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Enemy” includes organized forces of the enemy in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and all the citizens of the other. 

"Detriment" includes, but is not limited to, closer confinement, reduced rations, physical punishment, or other harm.  
NOTE 1:  Time of war in issue.  When it is clear as a matter of law that the offense was committed “in time of war,” this should be resolved as an interlocutory question and the members should be so advised.  See RCM 103(21).  However, if there is a factual dispute involved, it should be resolved by the members in connection with their determination of guilt or innocence.

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–22–2.  MISCONDUCT AS A PRISONER—MALTREATMENT OF PRISONER (ARTICLE 98) 

a.  MAXIMUM PUNISHMENT:  DD, TF, life without eligibility for parole, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, a time of war, while in the hands of the enemy and in a position of authority over __________, a prisoner at __________, as (officer in charge of prisoners at __________) (__________), maltreat the said __________ by (depriving (him) (her) of __________) (__________) without justifiable cause.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused maltreated (state the name of the alleged prisoner), a prisoner held by the enemy, by (state the manner of maltreatment alleged);


(2) That the act occurred while the accused was in the hands of the enemy in time of war;


(3) That the accused held a position of authority over (state the name of the alleged prisoner); and


(4) That the act was without justifiable cause.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Enemy” includes organized forces of the enemy in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

“Maltreated” means the infliction of real abuse, although not necessarily physical abuse.  It must be without justifiable cause.  (To assault) (To strike) (To subject to improper punishment) (or) (To deprive of benefits) could constitute maltreatment.  (Abuse of an inferior by derogatory words may cause mental anguish and amount to maltreatment.)

If the accused occupies a position of authority over the prisoner, the source of that authority is not material.  The authority may arise from the military rank of the accused or -- despite service regulations or customs to the contrary -- designation by the captor authorities or voluntary selection or election of the accused by other prisoners for their own self-government.

NOTE:  Time of war in issue.  When it is clear as a matter of law that the offense was committed “in time of war,” this should be resolved as an interlocutory question and the members should be so advised.  See RCM 103(21).  However, if there is a factual dispute involved, it should be resolved by the members in connection with their determination of guilt or innocence.

3a–23–1.  MISBEHAVIOR BEFORE THE ENEMY, RUNNING AWAY (ARTICLE 99)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data) did, (at/on board—location), on or about __________, (before) (in the presence of) the enemy, run away (from (his) (her) company) (and hide) (__________), (and did not return until after the engagement had been concluded) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused was (before) (in the presence of) the enemy;


(2) That the accused misbehaved by running away (and __________); 
and


(3) That the accused intended to avoid actual or impending combat with the enemy by running away.

d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

“Running away” means an unauthorized departure by the accused from (his) (her) (place of duty) (__________).  “Running away” does not necessarily mean that the accused actually ran from the enemy or that the accused’s departure was motivated by fear or cowardice.  The departure by the accused, however, must have been with the intent to avoid actual or impending combat, and must have taken place (before) (in the presence of) the enemy. 

“Before or in the presence of the enemy” is a question of tactical relationship with the enemy rather than distance.  For example, a member of an antiaircraft gun crew charged with opposing anticipated attack from the air, or a member of a unit about to move into combat, may be “before or in the presence of the enemy” although miles from enemy lines.  On the other hand, an organization some distance from the front or immediate area of combat which is not part of a tactical operation then going on or in immediate prospect is not “before or in the presence of the enemy."  To determine whether or not the accused was “before or in the presence of the enemy,” you should consider all the circumstances, including the duty assignment of the accused, the mission of the accused’s organization, and the tactical relationship of the accused and (his) (her) organization with the enemy. 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–23–2.  MISBEHAVIOR BEFORE THE ENEMY—ABANDONMENT, SURRENDER, OR DELIVERING UP OF COMMAND (ARTICLE 99) 

NOTE:  Applicability of offense limited to commanders.  This specification concerns primarily commanders chargeable with responsibility for defending a command, unit, place, ship, or military property.  Abandonment by a subordinate would ordinarily be chargeable as running away.

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, (before) (in the presence of) the enemy, shamefully (abandon) (surrender) (deliver up) __________, which it was (his) (her) duty to defend.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused was charged by (orders (specify the orders)) (or) (circumstances (specify the circumstances)) with the duty to defend (a) certain (command) (unit) (place) (ship) (military property), namely, (state what was to be defended);


(2) That, without justification, the accused shamefully (abandoned) (surrendered or delivered up) that (command) (unit) (place) (ship) (military property); and


(3) That this act occurred while the accused was (before) (in the presence of) the enemy.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The behavior of the accused was “shameful” if the (command) (unit) (place) (ship) (military property) was (abandoned) (surrendered or delivered up) except as a result of the utmost necessity or unless directed to do so by competent authority.  Surrender or abandonment, without absolute necessity, is shameful.  

(“Abandon” means to completely separate oneself from all further responsibility to defend that (command) (unit) (place) (ship) (military property).  (Stated differently, “abandon” means (relinquishing control) (giving up) (yielding) (leaving) because of threatened dangers or encroachments.))

“Before or in the presence of the enemy” is a question of tactical relationship with the enemy rather than distance.  For example, a member of an antiaircraft gun crew charged with opposing anticipated attack from the air, or a member of a unit about to move into combat, may be “before or in the presence of the enemy” although miles from enemy lines.  On the other hand, an organization some distance from the front or immediate area of combat which is not part of a tactical operation then going on or in immediate prospect is not “before or in the presence of the enemy.  To determine whether or not the accused was “before or in the presence of the enemy,” you should consider all the circumstances, including the duty assignment of the accused, the mission of the accused’s organization, and the tactical relationship of the accused and (his) (her) organization with the enemy.

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

3a–23–3.  MISBEHAVIOR BEFORE THE ENEMY—ENDANGERING SAFETY OF COMMAND (ARTICLE 99)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, (before) (in the presence of) the enemy, endanger the safety of __________, which it was (his) (her) duty to defend, by (disobeying an order from __________ to engage the enemy) (neglecting (his) (her) duty as a sentinel by engaging in a card game while on (his) (her) post) (intentional misconduct in that (he) (she) became drunk and fired flares, thus revealing the location of (his) (her) unit) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), it was the duty of the accused to defend (a) certain (command) (unit) (place) (ship) (military property), namely, (state what was to be defended);


(2) That the accused did (state the act or failure to act alleged); 


(3) That such (act) (failure to act) amounted to negligence, disobedience, or intentional misconduct;


(4) That the accused thereby endangered the safety of the (command) (unit) (place) (ship) (military property); and


(5) That this (act) (failure to act) occurred while the accused was before or in the presence of the enemy.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(“Negligence” is the absence of due care.  It is an act or failure to act by a person under a duty to use due care which demonstrates a lack of care (for the safety of others) (__________) which a reasonably careful person would have used under the same or similar circumstances.) 

(“Intentional misconduct” does not include a mere error in judgment.) 

“Before or in the presence of the enemy” is a question of tactical relationship with the enemy rather than distance.  For example, a member of an antiaircraft gun crew charged with opposing anticipated attack from the air, or a member of a unit about to move into combat, may be “before or in the presence of the enemy” although miles from enemy lines.  On the other hand, an organization some distance from the front or immediate area of combat which is not part of a tactical operation then going on or in immediate prospect is not “before or in the presence of the enemy.  To determine whether or not the accused was “before or in the presence of the enemy,” you should consider all the circumstances, including the duty assignment of the accused, the mission of the accused’s organization, and the tactical relationship of the accused and (his) (her) organization with the enemy. 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), may be applicable.

3a–23–4.  MISBEHAVIOR BEFORE THE ENEMY—CASTING AWAY ARMS OR AMMUNITION (ARTICLE 99)

a.  MAXIMUM PUNISHMENT: Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, (before) (in the presence of) the enemy, cast away (his) (her) (rifle) (ammunition) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused was before or in the presence of the enemy; and


(2) That, at the time specified, the accused cast away (his) (her) (rifle) (ammunition) (__________).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Cast away” means to intentionally dispose of, throw away, discard, or abandon, without proper authority or justification. 

“Before or in the presence of the enemy” is a question of tactical relationship with the enemy rather than distance.  For example, a member of an antiaircraft gun crew charged with opposing anticipated attack from the air, or a member of a unit about to move into combat, may be “before or in the presence of the enemy” although miles from enemy lines.  On the other hand, an organization some distance from the front or immediate area of combat which is not part of a tactical operation then going on or in immediate prospect is not “before or in the presence of the enemy.  To determine whether or not the accused was “before or in the presence of the enemy,” you should consider all the circumstances, including the duty assignment of the accused, the mission of the accused’s organization, and the tactical relationship of the accused and (his) (her) organization with the enemy. 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

3a–23–5.  MISBEHAVIOR BEFORE THE ENEMY—COWARDLY CONDUCT (ARTICLE 99)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) (at/on board—location), on or about __________, (before) (in the presence of) the enemy, was guilty of cowardly conduct as a result of fear, in that __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused committed an act of cowardice by (state the alleged act of cowardice);


(2) That this conduct occurred while the accused was before or in the presence of the enemy; and


(3) That this conduct was the result of fear.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

Conduct is “cowardly” only if it amounts to misbehavior which was motivated by fear.  A mere display of apprehension is not sufficient.  “Cowardly conduct” is the refusal or abandonment of a performance of duty (before) (in the presence of) the enemy as a result of fear. 

“Before or in the presence of the enemy” is a question of tactical relationship with the enemy rather than distance.  For example, a member of an antiaircraft gun crew charged with opposing anticipated attack from the air, or a member of a unit about to move into combat, may be “before or in the presence of the enemy” although miles from enemy lines.  On the other hand, an organization some distance from the front or immediate area of combat which is not part of a tactical operation then going on or in immediate prospect is not “before or in the presence of the enemy.  To determine whether or not the accused was “before or in the presence of the enemy,” you should consider all the circumstances, including the duty assignment of the accused, the mission of the accused’s organization, and the tactical relationship of the accused and (his) (her) organization with the enemy. 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

3a–23–6.  MISBEHAVIOR BEFORE THE ENEMY—QUITTING PLACE OF DUTY TO PLUNDER OR PILLAGE (ARTICLE 99) 

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, (before) (in the presence of) the enemy, quit (his) (her) place of duty for the purpose of (plundering) (pillaging) (plundering and pillaging).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused was (before) (in the presence of) the enemy;


(2) That, at the time specified, the accused quit (his) (her) place of duty; and


(3) That the accused’s intention in so quitting was to plunder or pillage public or private property.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Plunder” and “pillage” mean to unlawfully seize or appropriate public or private property.  

The word “quit” means that the accused went from or remained absent from (his) (her) place of duty without proper authority.  

“Place of duty” includes any place of duty whether permanent or temporary, fixed or mobile.  

Proof that plunder or pillage actually occurred or was committed by the accused is not required.  It is sufficient that the accused merely quit (his) (her) place of duty with the intent to plunder or pillage, even if the intended misconduct is not done. 

“Before or in the presence of the enemy” is a question of tactical relationship with the enemy rather than distance.  For example, a member of an antiaircraft gun crew charged with opposing anticipated attack from the air, or a member of a unit about to move into combat, may be “before or in the presence of the enemy” although miles from enemy lines.  On the other hand, an organization some distance from the front or immediate area of combat which is not part of a tactical operation then going on or in immediate prospect is not “before or in the presence of the enemy.”  To determine whether or not the accused was “before or in the presence of the enemy,” you should consider all the circumstances, including the duty assignment of the accused, the mission of the accused’s organization, and the tactical relationship of the accused and (his) (her) organization with the enemy. 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–23–7.  MISBEHAVIOR BEFORE THE ENEMY—CAUSING FALSE ALARM (ARTICLE 99)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, (before) (in the presence of) the enemy, cause a false alarm in (Fort __________) (the said ship) (the camp) (__________) by (needlessly and without authority (causing the call to arms to be sounded) (sounding the general alarm)) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), an alarm was caused in a certain (command) (unit) (place) under control of the armed forces of the United States, namely, (state the organization or place alleged);


(2) That the accused caused the alarm by (state the manner alleged);


(3) That the alarm was caused without any reasonable or sufficient justification or excuse; and


(4) That this act occurred while the accused was before or in the presence of the enemy.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Alarm” means any excitement, commotion, or apprehension of danger.  An “alarm” can be caused by (the spreading of any false or disturbing rumor or report) (the false sounding or giving of any alarm signal established for an alert or notification of approaching danger) (or) (a wrongful and intentional act which falsely creates the wrong impression about the (condition) (movements) (operations) of the enemy or friendly forces). 

“Before or in the presence of the enemy” is a question of tactical relationship with the enemy rather than distance.  For example, a member of an antiaircraft gun crew charged with opposing anticipated attack from the air, or a member of a unit about to move into combat, may be “before or in the presence of the enemy” although miles from enemy lines.  On the other hand, an organization some distance from the front or immediate area of combat which is not part of a tactical operation then going on or in immediate prospect is not “before or in the presence of the enemy.”  To determine whether or not the accused was “before or in the presence of the enemy,” you should consider all the circumstances, including the duty assignment of the accused, the mission of the accused’s organization, and the tactical relationship of the accused and (his) (her) organization with the enemy. 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

3a–23–8.  MISBEHAVIOR BEFORE THE ENEMY—WILLFUL FAILURE TO DO UTMOST (ARTICLE 99)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) being (before) (in the presence of) the enemy, did, (at/on board—location), on or about __________, by (ordering (his) (her) own troops to halt their advance) (__________), willfully fail to do (his) (her) utmost to (encounter) (engage) (capture) (destroy), as it was (his) (her) duty to do, (certain enemy troops which were in retreat) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused was serving before or in the presence of the enemy;


(2) That the accused had a duty to (encounter) (engage) (capture) (destroy) certain enemy (troops) (combatants) (vessels) (aircraft) (__________); and


(3) That the accused willfully failed to do (his) (her) utmost to perform this duty by (state the manner in which (he) (she) failed to perform).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Willfully failed” means intentionally failed.  “Utmost” means taking every reasonable measure called for by the circumstances, keeping in mind such factors as the accused’s rank or grade, responsibilities, age, intelligence, training, (and) physical condition (and __________).

“Before or in the presence of the enemy” is a question of tactical relationship with the enemy rather than distance.  For example, a member of an antiaircraft gun crew charged with opposing anticipated attack from the air, or a member of a unit about to move into combat, may be “before or in the presence of the enemy” although miles from enemy lines.  On the other hand, an organization some distance from the front or immediate area of combat which is not part of a tactical operation then going on or in immediate prospect is not “before or in the presence of the enemy.”  To determine whether or not the accused was “before or in the presence of the enemy,” you should consider all the circumstances, including the duty assignment of the accused, the mission of the accused’s organization, and the tactical relationship of the accused and (his) (her) organization with the enemy. 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–23–9.  MISBEHAVIOR BEFORE THE ENEMY—FAILURE TO AFFORD RELIEF (ARTICLE 99)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, (before) (in the presence of) the enemy, fail to afford all practicable relief and assistance to (the U.S.S. __________, which was engaged in battle and had run aground, in that (he) (she) failed to take her in tow) (certain troops of the ground forces of __________, which were engaged in battle and were pinned down by enemy fire, in that (he) (she) failed to furnish air cover) (__________) as (he) (she) properly should have done.

c.  ELEMENTS: 

(1) That certain (state the troops, combatants, vessels, or aircraft of the armed forces alleged) belonging to the United States or an ally of the United States were engaged in battle and required relief and assistance;


(2) That the accused was in a position and able to render relief and assistance to these (troops) (combatants) (vessels) (aircraft), without jeopardy to (his) (her) mission;


(3) That (state the time and place alleged), the accused failed to afford all practicable relief and assistance as (he) (she) properly should have done in that (state what the accused is alleged to have failed to do); and


(4) That, at the time specified, the accused was before or in the presence of the enemy.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“All practicable relief and assistance” means all relief and assistance reasonably required which could be provided within the limitations imposed upon the accused by reason of (his) (her) own specific task or mission. 

“Before or in the presence of the enemy” is a question of tactical relationship with the enemy rather than distance.  For example, a member of an antiaircraft gun crew charged with opposing anticipated attack from the air, or a member of a unit about to move into combat, may be “before or in the presence of the enemy” although miles from enemy lines.  On the other hand, an organization some distance from the front or immediate area of combat which is not part of a tactical operation then going on or in immediate prospect is not “before or in the presence of the enemy.”  To determine whether or not the accused was “before or in the presence of the enemy,” you should consider all the circumstances, including the duty assignment of the accused, the mission of the accused’s organization, and the tactical relationship of the accused and (his) (her) organization with the enemy. 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

NOTE:  Defense.  If the task or mission of the accused was so important that it could not be delayed or deviated from, no offense is committed by failing to afford such relief and assistance.

3a–24–1.  COMPELLING SURRENDER (ARTICLE 100)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, compel __________, the commander of __________, (to give up to the enemy) (to abandon) said __________, by __________.

c.  ELEMENTS: 

(1) That (state the name and rank of the person alleged) was the commander of (state the name of the place, vessel, aircraft, military property, or body of members of the armed forces, as alleged);


(2) That (state the time and place alleged), the accused, did an overt act, to wit: (state the overt act alleged), which was intended to and did compel that commander to give up to the enemy or abandon the (state the name of the place, vessel, aircraft, military property, body of members of the armed forces, as alleged); and


(3) That (state the name of the place, vessel, aircraft, military property, or body of members of the armed forces, as alleged) was actually given up to the enemy or abandoned.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(“Abandon” means to completely separate oneself from all further responsibility to defend that (place) (vessel) (aircraft) (military property) (body of members of the armed forces).  (Stated differently, “abandon” means (relinquishing control) (giving up) (yielding) (leaving) because of threatened dangers or encroachments.)) 

(“Give up to the enemy” means to surrender.) 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–24–2.  COMPELLING SURRENDER—ATTEMPTS (ARTICLE 100) 

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, attempt to compel __________, the commander of __________, (to give up to the enemy) (to abandon) said __________, by __________.

c.  ELEMENTS: 

(1) That (state the name and rank of the person alleged) was the commander of (state the name of the place, vessel, aircraft, military property, or body of members of the armed forces, as alleged);


(2) That (state the time and place alleged), the accused did a certain overt act that is, (state the act(s) alleged or raised by the evidence);


(3) That the act was done with the intent to compel (state the name and rank of the commander alleged) to (give up to the enemy) (abandon) the (state the name of the place, vessel, aircraft, military property, or body of members of the armed forces, as alleged);


(4) That the act amounted to more than mere preparation; that is, it was a direct movement toward the commission of the offense of compelling surrender; and


(5) That the act apparently tended to bring about the offense of compelling (surrender) (abandonment), (that is, the act apparently would have resulted in the actual commission of the offense of compelling (surrender) (abandonment) except for (a circumstance unknown to the accused) (an unexpected intervening circumstance) (__________) which prevented the completion of that offense).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

While actual abandonment or surrender is not required, there must be some act done with this purpose in mind, even if it falls short of actual accomplishment. 

(“Abandon” means to completely separate oneself from all further responsibility to defend that (place) (vessel) (aircraft) (military property) (body of members of the armed forces).  (Stated differently, “abandon” means (relinquishing control) (giving up) (yielding) (leaving) because of threatened dangers or encroachments.)) (“Give up to the enemy” means surrender.) 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.  See Instruction 3-4-1, Attempts, for the standard instruction on this subject.

3a–24–3.  STRIKING THE COLORS OR FLAG (ARTICLE 100)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, without proper authority, offer to surrender to the enemy by (striking the (colors) (flag)) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), there was an offer to surrender to an enemy;


(2) That this offer was made by striking the colors or flag to the enemy or in some other manner;


(3) That the accused made or was responsible for the offer; and


(4) That the accused did not have proper authority to make the offer.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

To “strike the colors or flag” means to haul down the colors or flag in the face of the enemy or to make any other offer of surrender.  

The offense is committed when a person takes upon (himself) (herself) the authority to surrender a military force or position (except as a result of the utmost necessity or extremity) (unless authorized to do so by competent authority).  (An engagement with the enemy does not have to be in progress when the offer to surrender is made, but it is essential that there is sufficient contact with the enemy to give the opportunity for making the offer.)  (It is not essential that the enemy receive, accept, or reject the offer.  However, the offer must be transmitted in some manner designed to result in receipt by the enemy.) (The sending of an emissary charged with making the offer or surrender is an act sufficient to prove the offer, even though the emissary does not reach the enemy.)

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

3a–25–1.  IMPROPER USE OF COUNTERSIGN—DISCLOSING PAROLE OR COUNTERSIGN (ARTICLE 101)
a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, a time of war, disclose the (parole) (countersign), to wit:  __________, to __________, a person who was not entitled to receive it.

c.  ELEMENTS: 

(1) That, in time of war, (state the time and place alleged), the accused disclosed the parole or countersign, namely (state the parole or countersign allegedly disclosed) to (state the name or describe the recipient alleged if known; if not known state "an unknown individual"); and


(2) That (state the name or description of the recipient alleged) was not entitled to receive this parole or countersign.

d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

A “countersign” is a word, signal, or procedure given from the headquarters of a command to aid guards and sentinels in their scrutiny of persons who seek to pass the lines.  It consists of a secret challenge and a password, signal, or procedure.

A “parole” is a word used as a check on the countersign; it is made known only to those who are entitled to inspect guards and to commanders of guards. 

3a–25–2.  GIVING DIFFERENT PAROLE OR COUNTERSIGN (ARTICLE 101) 

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, a time of war, give to __________, a person entitled to receive and use the (parole) (countersign), a (parole) (countersign), namely:  __________ which was different from that which, to (his) (her) knowledge, (he) (she) was authorized and required to give, to wit:  __________.

c.  ELEMENTS: 

(1) That, in time of war, the accused knew that (he) (she) was authorized and required to give a certain parole or countersign, namely:  (state the parole or countersign allegedly authorized and required);


(2) That (state the name of the recipient alleged) was a person entitled to receive and use this parole or countersign; and


(3) That (state the time and place alleged), the accused gave to (state the name of the recipient alleged) a parole or countersign namely, (state the parole or countersign actually given), which was different from the parole or countersign which (he) (she) was authorized and required to give.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A “countersign” is a word, signal, or procedure given from the headquarters of a command to aid guards and sentinels in their scrutiny of persons who seek to pass the lines.  It consists of a secret challenge and a password, signal, or procedure.

A “parole” is a word used as a check on the countersign; it is made known only to those who are entitled to inspect guards and to commanders of guards.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–26–1.  FORCING A SAFEGUARD (ARTICLE 102)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, force a safeguard (known by (him) (her) to have been placed over the premises occupied by __________ at __________ by (overwhelming the guard posted for the protection of the same) (__________)) (__________).

c.  ELEMENTS: 

(1) That a safeguard had been issued or posted for the protection of (state the persons, place, and/or property allegedly protected);


(2) That the accused knew or should have known of the safeguard; and


(3) That (state the time and place alleged), the accused forced the safeguard by (state the manner alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“A safeguard” is a (detachment, guard, or detail posted by a commander) (written order left by a commander with an enemy subject or posted upon enemy property) for the protection of persons, places, or property of an enemy or neutral.

“Force the safeguard” means to perform (an) act(s) which violate(s) the protection of the safeguard.  Any trespass on the protection of the safeguard will constitute an offense under this article, whether the offense was imposed in time of war or in circumstances amounting to a state of belligerency short of a formal state of war.

Actual knowledge of the safeguard by the accused is not required.  It is sufficient if an accused should have known of the existence of the safeguard.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), may be applicable.  However, proof of actual knowledge is not required; it is sufficient if the accused should have known of the existence of the safeguard.

3a–27–1.  SPYING (ARTICLE 103)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), was, (at/on board—location), on or about __________, a time of war, found (lurking) (acting) as a spy (in) (about) (in and about) __________, (a (fortification) (port) (base) (vessel) (aircraft) (__________) within the (control) (jurisdiction) (control and jurisdiction) of an armed force of the United States, to wit: __________) (a (shipyard) (manufacturing plant) (industrial plant) (__________) engaged in work in aid of the prosecution of the war by the United States) (__________), for the purpose of (collecting) (attempting to collect) information in regard to the [(numbers) (resources) (operations) (__________) of the armed forces of the United States] [(military production) (__________) of the United States] [__________], with intent to impart the same to the enemy.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused was found (in) (about) (in and about) (__________):

(a) ((a) (an)) (fortification) (post) (base) (vessel) (aircraft) (__________) within the (control) (and) (jurisdiction) of an armed force of the United States, namely, __________; or

(b) ((a) (an)) (shipyard) (manufacturing plant) (industrial plant) (__________) engaged in work in aid of the prosecution of the war by the United States; or

(c) (__________);


(2) That the accused was lurking, acting clandestinely or under false pretenses;


(3) That the accused was collecting or attempting to collect information;


(4) That the accused did so with the intent to provide this information to the enemy; and


(5) That this was done in time of war.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Clandestinely” means in disguise, secretly, covertly, or under concealment.

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

It is not essential that the accused obtain the information sought or that (he) (she) actually communicate it.  However, the offense requires some form of clandestine action, lurking about, or deception with the intent to provide the information to the enemy.

NOTE 1:  Time of war in issue.  When it is clear as a matter of law that the offense was committed “in time of war,” this should be resolved as an interlocutory question and the members should be so advised.  See RCM 103(21).  However, if there is a factual dispute involved, it should be resolved by the members in connection with their determination of guilt or innocence.
NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–27a–1.  ESPIONAGE (ARTICLE 103a)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, with intent or reason to believe it would be used to the injury of the United States or to the advantage of __________, a foreign nation, (communicate) (deliver) (transmit) __________ (description of item), (a document) (a writing) (a Code book) (a sketch) (a photograph) (a photographic negative) (a blueprint) (a plan) (a map) (a model) (a note) (an instrument) (an appliance) (information) relating to the national defense, [(which directly concerned (nuclear weaponry) (military spacecraft) (military satellites) (early warning systems) (__________, a means of defense or retaliation against a large scale attack) (war plans) (communications intelligence) (cryptographic information) (__________, a major weapons system) (__________, a major element of defense strategy)] to __________, ((a representative of) (an officer of) (an agent of) (an employee of) (a subject of) (a citizen of)) ((a foreign government) (a faction within a foreign country) (a party within a foreign country) (a military force within a foreign country) (a naval force within a foreign country)) (indirectly by __________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused communicated, delivered, or transmitted any document, writing, code book, signal book, sketch, photograph, photographic negative, blueprint, plan, map, model, note, instrument, appliance, or information relating to the national defense;


(2) That this matter was communicated, delivered, or transmitted to (state the party allegedly communicated with), any foreign government, or to any faction or party or military or naval force within a foreign country, whether recognized by the United States, or to any representative, officer, agent, employee, subject, or citizen thereof, either directly or indirectly; and


(3) That the accused did so with intent or reason to believe that such matter would be used to the injury of the United States or to the advantage of a foreign nation.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 1:  If attempted espionage raised.  Use Instruction 3a-27a-2 for attempted espionage; do not use the Article 80 attempts instruction.

“Intent or reason to believe” that the information “is to be used to the injury of the United States or to the advantage of a foreign nation” means that the accused acted in bad faith and without lawful authority with respect to information that is not lawfully accessible to the public.

"Instrument, appliance, or information relating to the national defense" includes the full range of modern technology and matter that may be developed in the future, including chemical or biological agents, computer technology, and other matter related to the national defense.

“Foreign country” includes those countries that have and have not been recognized by the United States.

NOTE 2:  Capital Instructions and Procedures in Espionage Cases.  See RCM 1004, Article 103a, UCMJ, paragraphs (b) and (c), and paragraph 32, MCM.  See also Chapter 8.
e.  REFERENCES:  United States v. Richardson, 33 MJ 127 (CMA 1991)  Earlier versions of this instruction pertaining to the intent element contained the words “bad faith OR without authority.” Instructing as to “without authority” in the alternative to “bad faith” was expressly rejected in United States v. Richardson.

3a–27a–2.  ATTEMPTED ESPIONAGE (ARTICLE 103a) 

a.  MAXIMUM PUNISHMENT:  DD, TF, life without eligibility for parole, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about _________, with intent or reason to believe it would be used to the injury of the United States or to the advantage of __________, a foreign nation, attempt to (communicate) (deliver) (transmit) (__________) (description of item) (a document) (a writing) (a Code book) (a sketch) (a photograph) (a photographic negative) (a blueprint) (a plan) (a map) (a model) (a note) (an instrument) (an appliance) (information) relating to the national defense, [(which directly concerned (nuclear weaponry) (military spacecraft) (military satellites) (early warnings systems) (__________, a means of defense or retaliation against a large scale attack) (war plans) (communications intelligence) (cryptographic information) (__________, a major weapons system) (__________, a major element of defense strategy)] to __________ ((a representative of) (an officer of) (an agent of) (an employee of) (a subject of) (a citizen of)) ((a foreign government) (a faction within a foreign country) (a party within a foreign country) (a military force within a foreign country) (a naval force within a foreign country)) (indirectly by _________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused committed a certain overt act, to wit: ___________; 


(2) That the act was done with intent to commit espionage against the United States;


(3)  That the act amounted to more than mere preparation; and


(4)  That the act apparently tended to bring about the offense of espionage.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

To constitute an attempt, there must be an act which amounts to more than mere preparation; that is, an act which is a substantial step and a direct movement toward the commission of the prohibited (communication) (delivery) (transmittal).  Moreover, the act must apparently tend to bring about the prohibited (communication) (delivery) (transmittal) and be done with the specific intent to bring about the (communication) (delivery) (transmission) of the matter to the (person(s)) (or) (entity) (entities) with the intent, or reason to believe, that the matter would be used to the injury of the United States or to the advantage of a foreign nation.  For an act to apparently tend to bring about the commission of an offense means that the actual offense of espionage would have occurred except for (a circumstance unknown to the accused) (an unexpected intervening circumstance) (__________) which prevented completion of the offense. 

“Intent or reason to believe” that the information is “to be used to the injury of the United States or to the advantage of a foreign nation” means that the accused acted in bad faith and without lawful authority with respect to information that is not lawfully accessible to the public.

"Instrument, appliance, or information relating to the national defense" includes the full range of modern technology and matter that may be developed in the future, including chemical or biological agents, computer technology, and other matter related to the national defense.

“Foreign country” includes those countries that have and have not been recognized by the United States.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence, is normally applicable.

e.  REFERENCES:  United States v. Richardson, 33 MJ 127 (CMA 1991)  Earlier versions of this instruction pertaining to the intent element contained the words “bad faith OR without authority.” Instructing as to “without authority” in the alternative to “bad faith” was expressly rejected in United States v. Richardson.

3a–27b–1.  AIDING THE ENEMY—FURNISHING ARMS OR AMMUNITION (ARTICLE 103b) 

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, aid the enemy with (arms) (ammunition) (supplies) (money) (_________), by (furnishing and delivering to __________, members of the enemy’s armed forces _________) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused aided the enemy, namely:  (state the name or description of the enemy who purportedly received the aid);


(2) That the accused did so with certain (arms) (ammunition) (supplies) (money) (__________) by (state the manner in which the aid was allegedly supplied).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

To “aid the enemy” means to furnish the enemy with (arms) (ammunition) (supplies) (money) (__________), (whether or not the articles furnished were needed by the enemy) (and) (whether or not the transaction was a sale or a donation).

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–27b–2.  ATTEMPTING TO AID THE ENEMY (ARTICLE 103b) 

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about _________, attempt to aid the enemy with (arms) (ammunition) (supplies) (money) (__________), by (furnishing and delivering to _________, members of the enemy’s armed forces __________) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused did a certain act, namely:  (state the manner in which the giving of aid was allegedly attempted);

(2) That (state the name or description of the enemy who purportedly was to receive the aid) was an enemy;


(3) That the act was done with the intent to aid the enemy with certain arms, ammunition, supplies, money or other things;


(4) That the act amounted to more than mere preparation; that is, it was a direct movement toward the offense of aiding the enemy; and


(5) That the act apparently tended to bring about the offense of aiding the enemy with certain arms, ammunition, supplies, money or other things; that is, the act apparently would have resulted in the actual commission of the offense of aiding the enemy except for (a circumstance unknown to the accused) (an unexpected intervening circumstance) (__________) which prevented the completion of the offense).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

Proof that the offense of aiding the enemy actually occurred or was completed is not required.

To “aid the enemy” means to furnish it with (arms) (ammunition) (supplies) (money) (__________), (whether or not the articles furnished were needed by the enemy) (and) (whether or not the transaction was a sale or a donation).

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.  See Instruction 3-4-1, Attempts, for the standard instruction on the subject.

3a–27b–3.  HARBORING OR PROTECTING THE ENEMY (ARTICLE 103b) 

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, without proper authority, knowingly (harbor) (protect) __________, an enemy, by (concealing the said __________ in his/her house) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused, without proper authority, harbored or protected (a) certain person(s), namely:  (state the name or description of the enemy alleged to have been harbored or protected);


(2) That the accused did so by (state the manner alleged);


(3) That (state the name or description of the enemy alleged to have been harbored or protected) was an enemy; and


(4) That the accused knew that the person so protected was an enemy.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

An enemy is “harbored” or “protected” when, without proper authority, that enemy is shielded, either physically or by the use of any trick, aid, or representation, from an injury or mishap which, in the chance of war, may occur. 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–27b–4.  GIVING INTELLIGENCE TO THE ENEMY (ARTICLE 103b) 

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, without proper authority, knowingly give intelligence to the enemy, by (informing a patrol of the enemy’s forces of the whereabouts of a military patrol of the United States forces) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused, without proper authority, knowingly gave intelligence information to (a) certain person(s), namely:  (state the name or description of the enemy alleged to have received the intelligence information);


(2) That (state the name or description of the enemy alleged to have received the intelligence information) was an enemy; and


(3) That this intelligence information was true, or implied the truth, at least in part.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Intelligence” means any helpful information, given to and received by the enemy, which is true or implies the truth, at least in part. 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.

Actual knowledge by the accused that he/she gave intelligence to the enemy is required.  That knowledge may be proved by circumstantial evidence. 

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–27b–5.  COMMUNICATING WITH THE ENEMY (ARTICLE 103b) 

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________, without proper authority, knowingly (communicate with) (correspond with) (hold intercourse with) the enemy (by writing and transmitting secretly through lines to one__________ whom (he) (she), the said __________, knew to be (an officer of the enemy’s armed forces) (__________) a communication in words and figures substantially as follows, to wit:  __________) (indirectly by publishing in __________, a newspaper published at __________, a communication in words and figures as follows, to wit:  __________, which communication was intended to reach the enemy) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused without proper authority, knowingly communicated, corresponded, or held intercourse with (a) certain person(s), namely:  (state the name or description of the enemy alleged to have received the communication, correspondence, etc.);


(2) That the accused did so by (state the manner alleged);


(3) That (state the name or description of the enemy alleged to have received the communication, correspondence, etc.) was an enemy; and


(4) That the accused knew (he) (she) was communicating, corresponding, or holding intercourse with an enemy.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

Communication, correspondence, or holding intercourse with the enemy does not necessarily mean a mutual exchange of communication.  The law requires absolute non-intercourse, and any unauthorized communication, no matter what its meaning or intent, is prohibited.  This prohibition applies to any method of intercourse or communication and may be direct or indirect.  The offense is complete the moment the communication leaves the accused, whether or not it reaches its destination. 

“Enemy” includes organized opposing forces in time of war, any hostile body that our forces may be opposing, such as a rebellious mob or a band of renegades, and includes civilians as well as members of military organizations.  “Enemy” is not restricted to the enemy government or its armed forces.  All the citizens of one belligerent are enemies of the government and the citizens of the other.  

Actual knowledge by the accused that he/she knowingly communicated, corresponded, or held intercourse with the enemy is required.  That knowledge may be proved by circumstantial evidence. 

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

