3a–12–1.  CONTEMPT TOWARD OFFICIALS (ARTICLE 88)

a.  MAXIMUM PUNISHMENT:  Dismissal, TF, 1 year.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board—location), on or about __________ [use (orally and publicly) (__________) the following contemptuous words] [in a contemptuous manner, use (orally and publicly) (__________) the following words] against the [(President) (Vice President) (Congress) (Secretary of __________)] [(Governor) (legislature) of the (State of __________) (__________), a (State) (__________) in which (he) (she), the said __________ was then (on duty) (present)], to wit:  “__________,” or words to that effect.

c.  ELEMENTS: 


(1) That the accused was a commissioned officer of the United States armed forces;

(2) That (state the time and place alleged), the accused (used orally and publicly) (caused to be published or circulated writings containing) certain words against the:


(a) (President) (Vice President) (Congress) (Secretary of __________); or


(b) (Governor) (legislature) of the (State of __________) (Commonwealth of __________) (__________a possession of the United States), a (State) (Commonwealth) (possession) in which the accused was then (on duty) (present); 


(3) That these words were (state the words alleged) or words to that effect;


(4) That, by an act of the accused, these words came to the knowledge of a person other than the accused; and


(5) That the words used were contemptuous (in themselves) (or) (by virtue of the circumstances under which they were used).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Contemptuous” means words, used against an official in either their official or private capacity, which are insulting, rude, and disdainful conduct, or which otherwise disrespectfully attribute to another a quality of meanness, disreputableness, or worthlessness.  The truth or falsity of the statement(s) is immaterial.
3a–13–1.  DISRESPECT TOWARD A SUPERIOR COMMISSIONED OFFICER (ARTICLE 89)

a.  MAXIMUM PUNISHMENT:  
(1) Toward superior commissioned officer in command:  BCD, TF, 1 year, E-1.
(2) Toward superior commissioned officer in rank:  BCD, TF, 6 months, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, behave himself/herself with disrespect toward __________, (his) (her) superior commissioned officer (in command) (in rank), then known by the said ___________ to be (his) (her) superior commissioned officer (in command) (in rank), by (saying to (him) (her) “_________,” or words to that effect) (contemptuously turning from and leaving (him) (her) while (he) (she), the said ___________, was talking to (him) (her), the said __________) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused [(did) (omitted) (a) certain act(s)] [used certain language] concerning (state the name and rank of the alleged officer), to wit:  ________;

(2) That such (behavior) (language) was directed toward (state name and rank of the alleged officer);


(3) That (state name and rank of the alleged officer) was the superior commissioned officer in (rank) (and) (command) of the accused;


(4) That the accused then knew that (state name and rank of the alleged officer) was (his) (her) superior commissioned officer; and


(5) That, under the circumstances, the (behavior) (language), was disrespectful to (state name and rank of the alleged officer).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Superior commissioned officer” means a commissioned officer superior in rank or command. 
“Disrespectful behavior” is behavior that detracts from the respect due the authority and person of a superior commissioned officer.  It may consist of acts or language, however expressed, and it is immaterial whether they refer to the superior as an officer or as a private individual.
(Disrespect by words may be conveyed by abusive epithets or other contemptuous or denunciatory language.  Truth is no defense.)

(Disrespect by acts includes neglecting the customary salute, or showing a marked disdain, indifference, insolence, impertinence, undue familiarity, or other rudeness in the presence of the superior officer.)

NOTE 1:  Disrespect outside the presence of the victim.  If the alleged disrespectful behavior did not occur in the presence of the officer-victim, give the following instruction:

It is not essential that the disrespectful behavior be in the presence of the superior, but ordinarily one should not be held accountable under this article for what was said or done in a purely private conversation.

NOTE 2:  Divestiture of status raised.  When the issue has arisen as to whether the officer has conducted himself or herself in a manner which divested that officer of his or her status as a superior officer, the following instruction should be given:

The evidence has raised an issue as to whether (state the name and rank of the officer alleged) conducted himself/herself prior to the offense of disrespect to a superior commissioned officer in a manner which took away his/her status as a superior commissioned officer to the accused.  An officer whose own (language) (and) (conduct) under all the circumstances departs substantially from the required standards of an officer and a (gentleman) (gentlewoman) appropriate for that officer’s rank and position under similar circumstances is considered to have abandoned that rank and position.  
In determining this issue you must consider all the relevant facts and circumstances (including but not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).  

You may find the accused guilty of the offense of (specify the offense(s) alleged) only if you are satisfied beyond a reasonable doubt that (state the name and rank of the officer) by his/her (conduct) (and) (language) did not abandon his/her status as a superior commissioned officer of the accused.

NOTE 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–13–2.  ASSAULT OF SUPERIOR COMMISSIONED OFFICER (ARTICLE 89)

a.  MAXIMUM PUNISHMENT:  
(1) In time of war:  Death 

(2) All other times:  DD, TF, 10 years, E-1.

b.  MODEL SPECIFICATION:
Striking superior commissioned officer

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, (a time of war) strike __________, (his) (her) superior commissioned officer (in command) (in rank),  then known by the said ________ to be (his) (her) superior commissioned officer (in command) (in rank), who was then in the execution of (his) (her) office, (in) (on) the ________ with (a) ((his) (her)) ________.
Drawing or lifting up a weapon against superior commissioned officer
In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, (a time of war) (draw) (lift up) a weapon, to wit:  a ________, against ________, (his) (her) superior commissioned officer (in command) (in rank), then known by the said ________ to be (his) (her) superior commissioned officer (in command) (in rank), who was then in the execution of (his) (her) office.
Offering violence to superior commissioned officer

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, (a time of war) offer violence against ________, against ________, his/her superior commissioned officer (in command) (in rank), then known by the said ________ to be (his) (her) superior commissioned officer (in command) (in rank), who was then in the execution of (his) (her) office, by ________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused

(a) struck (state the name and rank of the alleged victim) (in) (on) ________ with ________;
(b) (drew) (lifted up) a weapon against (state the name and rank of the alleged victim), to wit:  (state the weapon alleged); 

(c) offered violence against (state the name and rank of the alleged victim) by (state the violence alleged);


(2) That (state the name and rank of the alleged victim) was the superior commissioned officer of the accused;


(3) That the accused then knew that (state the name and rank of the alleged victim) was (his) (her) superior commissioned officer; and


(4) That (state the name and rank of the alleged victim) was then in the execution of his/her office; [and]

NOTE 1:  Aggravating factor alleged.  In the event the aggravating factor is alleged, the military judge must advise the court members of the aggravating factor as an element.


((5)) That the offense was committed in time of war.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Superior commissioned officer” means a commissioned officer superior in rank or command.

An officer is in the execution of office when engaged in any act or service required or authorized by treaty, statute, regulation, the order of a superior, or military usage.  In general, any striking or use of violence against any superior commissioned officer by a person over whom it is the duty of that officer to maintain discipline at the time, would be striking or using violence against the officer in the execution of office.  

(The commanding officer (on board a ship) (of a unit in the field) is generally considered to be on duty at all times.)  

(“Struck” means an intentional contact and includes any offensive touching of the person of an officer, however slight.) 

(The phrase “(drew) (lifted up) a weapon against” includes the drawing of any weapon in an aggressive manner or the raising or brandishing of the same in a threatening manner in the presence of and at the superior.  (The phrase “lifted up” includes the raising in a threatening manner of a firearm, whether or not loaded, of a club, or of anything by which a serious blow or injury could be given.)) 

(“Offered violence against” includes any type of assault.) 

NOTE 2:  Defining assault.  When necessary, the judge should supplement these instructions with appropriately tailored instructions on “assault” and “assault consummated by battery.”  See para. 3-52-1 and 3-52-2.

NOTE 3:  Divestiture of status raised.  When the issue has arisen as to whether the officer has conducted himself or herself in a manner which divested that officer of his or her status as a superior officer, the following instruction should be given:

The evidence has raised an issue as to whether (state the name and rank of the officer alleged) conducted himself/herself prior to the charged offense in a manner which took away his/her status as a superior commissioned officer of the accused acting in the execution of his/her office.  A superior commissioned officer whose own (language) (and) (conduct) under all the circumstances departs substantially from the required standards of an officer and a (gentleman) (gentlewoman) appropriate for that superior commissioned officer’s rank and position under similar circumstances is considered to have abandoned that rank and position.  
In determining this issue you must consider all the relevant facts and circumstances (including but not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).  

You may find the accused guilty of (specify the offense(s)) only if you are satisfied beyond a reasonable doubt that (state the name and rank of the officer alleged) by his/her (conduct) (and) (language) did not abandon his/her status as a superior commissioned officer of the accused acting in the execution of his/her office.

NOTE 4:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.  

3a–14–1.  WILLFULLY DISOBEYING A SUPERIOR COMMISSIONED OFFICER (ARTICLE 90)

a.  MAXIMUM PUNISHMENT:  
(1) In time of war:  Death.

(2) Any other time:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), having received a lawful command from __________, (his) (her) superior commissioned officer, then known by the said __________ to be (his) (her) superior commissioned officer, to __________, or words to that effect, did, (at/on board—location), on or about __________, willfully disobey the same.

c.  ELEMENTS: 

(1) That the accused received a certain lawful command to (state the terms of the command allegedly given) from (state the name and rank of the alleged superior commissioned officer);  


(2) That (state the name and rank of the alleged superior commissioned officer who allegedly gave the command) was the superior commissioned officer of the accused;  


(3) That the accused then knew that (state the name and rank of the alleged superior commissioned officer) was (his) (her) superior commissioned officer; (and)  


(4) That (state the time and place alleged), the accused willfully disobeyed the lawful command; [and]
NOTE 1:  Aggravating factor alleged.  In the event the aggravating factor is alleged, the military judge must advise the court members of the aggravating factor as an element.


((5)) That the offense was committed in time of war.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Willful disobedience” means an intentional defiance of authority.

“Superior commissioned officer” means a commissioned officer superior in rank or command.

NOTE 2:  Lawfulness of command.  The lawfulness of the command is not a separate element of the offense.  Thus, the issue of lawfulness is determined by the MJ and is not submitted to the members.  See United States v. New, 55 MJ 95 (CAAF 2001); United States v. Deisher, 61 MJ 313 (CAAF 2005).  If the MJ determines that, based on the facts, the command was not lawful, the MJ should dismiss the affected specification, and the members should be so advised.  To be lawful, the command must relate to specific military duty and be one that the superior commissioned officer was authorized to give the accused.  The command must require the accused to do or stop doing a particular thing either at once or at a future time.  A command is lawful if reasonably necessary to safeguard and protect the morale, discipline, and usefulness of the members of a command and is directly connected with the maintenance of good order in the service.  A command is illegal if, for example, it is unrelated to military duty, its sole purpose is to accomplish some private end, it is arbitrary and unreasonable, and/or it is given for the sole purpose of increasing the punishment for an offense which it is expected the accused may commit.  (The four preceding sentences may be modified and used by the MJ during a providence inquiry to define “lawfulness” for the accused.)  When the MJ determines that, based on the facts, the command was lawful, the MJ should advise the members as follows:

As a matter of law, the command in this case, as described in the specification, if in fact there was such a command, was a lawful command.

NOTE 3:  Form or method of communication in issue.  If the evidence raises an issue as to the form or method of communicating the command, give the following:

As long as the command was understandable, (the form of the command) (and) (the method by which the command was communicated to the accused) (is) (are) not important.  The combination, however, must amount to a command from the accused’s superior commissioned officer that is directed personally to the accused, and the accused must know it is from (his) (her) superior commissioned officer.

NOTE 4:  Time for compliance.  If the evidence raises an issue as to when the accused was to comply with the command, the following instruction is appropriate:

When an order requires immediate compliance, an accused’s declared intent not to obey and the failure to make any move to comply constitutes disobedience.  Immediate compliance is required for any order that does not explicitly or implicitly indicate that delayed compliance is authorized or directed.  If an order requires performance in the future, an accused’s present statement of intention to disobey the order does not constitute disobedience of that order, although carrying out that intention may.

NOTE 5:  Divestiture of status raised.  When the issue has arisen as to whether the officer’s conduct divested him or her of the status of a superior commissioned officer, the following instruction is appropriate:

The evidence has raised an issue as to whether (state the name and rank of the officer alleged) conducted himself/herself prior to the charged offense in a manner which took away his/her status as a superior of the accused.  An officer whose own (language) (and) (conduct) under all the circumstances departs substantially from the required standards of an officer and a (gentleman) (gentlewoman) appropriate for that officer’s rank and position under similar circumstances is considered to have abandoned that rank and position.  

In determining this issue, you must consider all the relevant facts and circumstances (including but not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).  

You may find the accused guilty of (specify the offense(s) alleged) only if you are satisfied beyond a reasonable doubt that (state the name and rank of the officer alleged), by his/her (conduct) (and) (language) did not abandon his/her status as a superior commissioned officer of the accused.

NOTE 6:  Distinction between abandonment of status and office.  Note that the above abandonment instruction mentions abandonment of the status as a commissioned officer, but not abandonment of “execution of office.”  In this regard, it is different than the abandonment instruction in 3a-13-2, but similar to the offense in 3a-13-1.

NOTE 7:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.

3a–15–1.  ASSAULT ON WARRANT, NONCOMMISSIONED, OR PETTY OFFICER (ARTICLE 91)

a.  MAXIMUM PUNISHMENT:

(1) Striking or assaulting warrant officer:  DD, TF, 5 years, E-1.

(2) Striking or assaulting superior noncommissioned or petty officer:  DD, TF, 3 years, E-1.

(3) Striking or assaulting other noncommissioned or petty officer:  DD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location) (subject-matter jurisdiction data, if required), on or about __________, (strike) (assault) __________, a __________ officer, then known to the said __________ to be a (superior) __________ officer who was then in the execution of (his) (her) office, by __________ (him) (her) (in) (on) (the __________) with (a) __________ ((his) (her)) __________.

c.  ELEMENTS: 


(1) That (state the time alleged), the accused was (an enlisted servicemember) (a warrant officer);  


(2) That (state the time and place alleged) the accused (struck) (assaulted) (state the name and rank or grade of the person alleged) by (state the alleged manner of the striking or assault);  


(3) That, at the time, (state the name and rank or grade of the person alleged) was in the execution of his/her office; (and)  


(4) That the accused then knew that (state the name and rank or grade of the person alleged) was a (noncommissioned) (warrant) (petty) officer; 

NOTE 1:  Victim the superior noncommissioned/petty officer of the accused.  If the victim was the accused’s superior noncommissioned or petty officer, the following two elements apply:


[(5)] That (state the name and rank or grade of the person alleged) was the superior (noncommissioned) (petty) officer of the accused; and


[(6)] That the accused then knew that (state the name and rank or grade of the person alleged) was his/her superior (noncommissioned) (petty) officer.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A (noncommissioned) (warrant) (petty) officer is “in the execution of his/her office” when engaged in any act or service required or authorized by treaty, statute, regulation, the order of a superior, or military usage.
(The term “(noncommissioned) (petty) officer” does not include an acting (noncommissioned) (petty) officer.)
(“Struck” means an intentional contact and includes any offensive touching of the person, however slight.) 

NOTE 2:  Defining assault.  When necessary, the judge should supplement these instructions with appropriately tailored instructions on “assault” and “assault consummated by battery.”  See para. 3-52-1 and 3-52-2.

NOTE 3:  Assault on superior charged.  If charged with assault upon a superior noncommissioned or petty officer, give the following instruction:

“Superior (noncommissioned) (petty) officer” means a (noncommissioned) (petty) officer superior in rank to the accused.  
NOTE 4:  Divestiture of status defense.  If divestiture of status is raised, instruct as follows:

The evidence has raised an issue as to whether (state the name and rank of the warrant, noncommissioned, or petty officer) conducted himself/herself prior to the alleged offense in a manner which took away his/her status as a (noncommissioned) (warrant) (petty) officer  acting in the execution of his/her office.  A (noncommissioned) (petty) (warrant) officer whose own (language) (and) (conduct) under all the circumstances departs substantially from the required standards appropriate for that individual’s rank and position under similar circumstances is considered to have abandoned that rank and position.  In determining this issue you must consider all the relevant facts and circumstances (including but not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).  

You may find the accused guilty of the offense of assault on a (noncommissioned) (warrant) (petty) officer in violation of Article 91 of the Uniform Code of Military Justice only if you are satisfied beyond a reasonable doubt that (state the name and rank of the warrant, noncommissioned, or petty officer) did not abandon his/her status as a (noncommissioned) (warrant) (petty) officer acting in the execution of his/her office.

NOTE 5:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–15–2.  WILLFULLY DISOBEYING A WARRANT, NONCOMMISSIONED, OR PETTY OFFICER (ARTICLE 91) 

a.  MAXIMUM PUNISHMENT:

(1) Willfully disobeying warrant officer:  DD, TF, 2 years, E-1.

(2) Willfully disobeying a noncommissioned or petty officer:  BCD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), having received a lawful order from _________, a __________ officer, then known by the said __________ to be a __________ officer, to __________, an order which it was (his) (her) duty to obey, did (at/on board--location), on or about __________, willfully disobey the same.

c.  ELEMENTS: 


(1) That (state the time alleged), the accused was (an enlisted service member) (a warrant officer);


(2) That the accused received a certain lawful order to (state the terms of the order allegedly given) from (state the name and rank or grade of the person alleged);


(3) That the accused then knew that (state the name and rank or grade of the person alleged) was a (warrant) (noncommissioned) (petty) officer;


(4) That the accused had a duty to obey the order; and


(5) That (state the time and place alleged), the accused willfully disobeyed the order.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Willful disobedience” means an intentional defiance of authority.

NOTE 1:  Lawfulness of order.  The lawfulness of the order is not a separate element of the offense.  Thus, the issue of lawfulness is determined by the MJ and is not submitted to the members.  See United States v. New, 55 MJ 95 (CAAF 2001); United States v. Deisher, 61 MJ 313 (CAAF 2005).  If the MJ determines that, based on the facts, the order was not lawful, the MJ should dismiss the affected specification, and the members should be so advised.  To be lawful, the order must relate to specific military duty and be one that the noncommissioned/warrant/petty officer was authorized to give the accused.  The order must require the accused to do or stop doing a particular thing either at once or at a future time.  An order is lawful if reasonably necessary to safeguard and protect the morale, discipline, and usefulness of the members of a command and is directly connected with the maintenance of good order in the services.  An order is illegal if, for example, it is unrelated to military duty, its sole purpose is to accomplish some private end, it is arbitrary and unreasonable, and/or it is given for the sole purpose of increasing the punishment for an offense which it is expected the accused may commit.  The four preceding sentences may be modified and used by the MJ during a providence inquiry to define “lawfulness” for the accused.)  When the MJ determines that, based on the facts, the order was lawful, the MJ should advise the members as follows:

As a matter of law, the order in this case, as described in the specification, if in fact there was such an order, was a lawful order.

NOTE 2:  Form or method of communication in issue.  If the evidence raises an issue as to the form or method of communicating the command, give the following:

As long as the order was understandable, (the form of the order) (and) (the method by which the order was communicated to the accused) (is) (are) not important.  The communication, however, must amount to an order from a (noncommissioned) (warrant) (petty) officer that is directed personally to the accused, and the accused must know it is from a (noncommissioned) (warrant) (petty) officer.

NOTE 3:  Divestiture of status raised.  When the issue has arisen whether the officer’s conduct divested him or her of the status of a noncommissioned, warrant, or petty officer, the following instruction is appropriate:

The evidence has raised an issue as to whether (state the name and rank or grade of the person alleged) conducted himself/herself prior to the alleged offense in a manner which took away his/her status as a (noncommissioned) (warrant) (petty) officer.  A (noncommissioned) (petty) (warrant) officer whose own (language) (and) (conduct) under all the circumstances depart(s) substantially from the required standards appropriate for that individual’s rank and position under similar circumstances is considered to have abandoned that rank and position.  In determining this issue you must consider all the relevant facts and circumstances (including, but not limited to (here the military judge may specify the significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).  

You may find the accused guilty of (specify the offense(s)) only if you are satisfied beyond a reasonable doubt that (state the name and rank or grade of the person alleged) did not abandon his/her status as a (noncommissioned) (warrant) (petty) officer.

NOTE 4:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge and Intent), is ordinarily applicable.

3a–15–3.  CONTEMPT OR DISRESPECT TOWARD WARRANT, NONCOMMISSIONED, OR PETTY OFFICER (ARTICLE 91)

a.  MAXIMUM PUNISHMENT:

(1) To a warrant officer:  BCD, TF, 9 months, E-1.

(2) To superior noncommissioned or petty officer:  BCD, TF, 6 months, E-1.

(3) To other noncommissioned or petty officer:  2/3 x 3 months, 3 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) (at/on board—location), on or about _________, [did treat with contempt] [was disrespectful in (language) (deportment) toward] __________, a __________ officer, then known by the said __________ to be a (superior) __________ officer, who was then in the execution of (his) (her) office, by (saying to (him) (her), “__________,” or words to that effect) (spitting at (his) (her) feet) (__________).

c.  ELEMENTS: 

(1) That (state the time alleged), the accused was (an enlisted service member) (a warrant officer);


(2) That (state the time and place alleged), the accused [(did) (omitted) (a) certain act(s)] [used certain language], to wit:  ________;

(3) That the accused’s (behavior) (language) was used toward and within sight or hearing of (state the name and rank or grade of the person alleged);


(4) That the accused then knew that (state the name and rank or grade of the person alleged) was a (noncommissioned) (warrant) (petty) officer;


(5) That (state the name and rank or grade of the person alleged) was then in the execution of his/her office; (and)


(6) That, under the circumstances, by such (behavior) (language), the accused (treated with contempt) (was disrespectful toward) (state the name and rank or grade of the person alleged); 

NOTE 1:  If victim is alleged to have been the superior of the accused.  If the specification alleges that the victim was the superior noncommissioned officer or petty officer of the accused, the military judge must instruct on the following two elements:


[(7)] That (state the name and rank or grade of the person alleged) was the superior (noncommissioned) (petty) officer of the accused; and


[(8)] That the accused then knew that (state the name and rank or grade of the person alleged) was (his) (her) superior (noncommissioned) (petty) officer.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A (noncommissioned) (warrant) (petty) officer is “in the execution of his/her office” when engaged in any act or service required or authorized by treaty, statute, regulation, the order of a superior, or military usage.
(The term “(noncommissioned) (petty) officer” does not include an acting (noncommissioned) (petty) officer.)
(“Superior (noncommissioned) (petty) officer” means a (noncommissioned) (petty) officer superior in rank to the accused.)  
(“Contempt” means insulting, rude, and disdainful conduct, or otherwise disrespectfully attributing to another qualities of meanness, disreputableness, or worthlessness.)  

(“Disrespectful” means behavior that detracts from the respect due the authority and person of a (warrant) (noncommissioned) (petty) officer.  It may consist of acts or language, however expressed, and it is immaterial whether they refer to the (warrant) (noncommissioned) (petty) officer as an officer or as a private individual.)
(Disrespect by words may be conveyed by abusive epithets or other contemptuous or denunciatory language.  Truth is no defense.)

(Disrespect by acts includes (neglecting the customary salute, or) showing a marked disdain, indifference, insolence, impertinence, undue familiarity, or other rudeness in the presence of the (warrant) (noncommissioned) (petty) officer.)

NOTE 2:  Divestiture of status raised.  When the issue has arisen whether the officer’s conduct divested that officer of the status as a noncommissioned, warrant, or petty officer acting in the execution of office, the following instruction is appropriate:

The evidence has raised an issue as to whether (state the name and rank or grade of the person alleged) conducted himself/herself prior to the alleged offense in a manner which took away his/her status as a (noncommissioned) (warrant) (petty) officer acting in the execution of his/her office.  A (noncommissioned) (petty) (warrant) officer whose own (language) (and) (conduct) under all the circumstances departs substantially from the required standards appropriate for that individual’s rank and position under similar circumstances is considered to have abandoned that rank and position.  In determining this issue you must consider all the relevant facts and circumstances (including but not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).  

You may find the accused guilty of (specify the offense(s)) only if you are satisfied beyond a reasonable doubt that (state the name and rank or grade of the person alleged) did not abandon his/her status as a (noncommissioned) (warrant) (petty) officer acting in the execution of his/her office.

NOTE 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–16–1.  VIOLATING GENERAL ORDER OR REGULATION (ARTICLE 92) 

a.  MAXIMUM PUNISHMENT:  DD, TF, 2 years, E-1 (but see paragraph 18d (Note), Part IV, MCM).

b.  MODEL SPECIFICATION:

In that _________ (personal jurisdiction data), did, (at/on board—location), on or about _________, (violate) (fail to obey) a lawful general (order) (regulation), which was (his) (her) duty to obey, to wit:  paragraph _________, (Army) (Air Force) Regulation _________, dated _________) (Article _________, U.S. Navy Regulations, dated _________) (General Order No.  _________, U.S. Navy, dated _________) (_________), by (wrongfully _________).

c.  ELEMENTS: 


(1) That there was in effect a certain lawful general (order) (regulation), to wit:  (state the date and specific source of the alleged general order or regulation and quote the order or regulation or the specific portion thereof);


(2) That the accused had a duty to obey such (order) (regulation); and


(3) That (state the time and place alleged), the accused (violated) (failed to obey) this lawful general (order) (regulation) by (here the military judge should enumerate the specific acts and any state of mind or intent alleged which must be established by the prosecution in order to constitute the violation of the order or regulation).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 1:  Proof of existence of order or regulation.  The existence of the order or regulation must be proven or judicial notice taken.

NOTE 2:  Lawfulness of order or regulation.  The lawfulness of the order or regulation is not a separate element of the offense.  Thus, the issue of lawfulness is determined by the MJ and is not submitted to the members.  See United States v. New, 55 MJ 95 (CAAF 2001); United States v. Deisher, 61 MJ 313 (CAAF 2005).  If the MJ determines that, based on the facts, the order was not lawful, the MJ should dismiss the affected specification, and the members should be so advised.  To be lawful, the order or regulation must relate to specific military duty and be one that the person was authorized to give the accused.  The order or regulation must require the accused to do or stop doing a particular thing either at once or at a future time.  An order or regulation is lawful if reasonably necessary to safeguard and protect the morale, discipline, and usefulness of the members of a command and is directly connected with the maintenance of good order in the services.  An order or regulation is illegal if, for example, it is unrelated to military duty, its sole purpose is to accomplish some private end, it is arbitrary and unreasonable, and/or it is given for the sole purpose of increasing the punishment for an offense which it is expected the accused may commit.  (The four preceding sentences may be modified and used by the MJ during a providence inquiry to define “lawfulness” for the accused.)  When the MJ determines that, based on the facts, the order or regulation was lawful, the MJ should advise the members as follows:

As a matter of law, the (order) (regulation) in this case, as described in the specification, if in fact there was such (an order) (a regulation), was a lawful (order) (regulation).

NOTE 3:  Dispute as to whether order was general.  If there is a factual dispute whether the order was general, that dispute must be resolved by the members in connection with their determination of guilt or innocence.  The following instruction may be given:

General (orders) (regulations) are those (orders) (regulations) which are generally applicable to an armed force and which are properly published by (the President) (the Secretary of (Defense) (Homeland Security) (or) (a military department).  

General (orders) (regulations) also include those (orders) (regulations) which are generally applicable to the command of the officer issuing them throughout the command or a particular subdivision thereof and which are issued by (an officer having general court-martial jurisdiction) (or) (a general or flag officer in command) (or) (a commander superior to one of these).  

You may find the accused guilty of violating a general (order) (regulation) only if you are satisfied beyond a reasonable doubt that the (order) (regulation) was general.

NOTE 4:  Order issued by previous commander.  If appropriate, the following additional instruction may be given:

A general (order) (regulation) issued by a commander with authority to do so retains its character as a general (order) (regulation) when another officer takes command, until it expires by its own terms or is rescinded by separate action.

NOTE 5:  Orders or regulations containing conditions.  When an alleged general order or regulation prohibits a certain act or acts “except under certain conditions,” (e.g., “except in the course of official duty”), and the issue is raised by the evidence, the burden is upon the prosecution to prove that the accused is not within the terms of the exception.  In such a case, the MJ must inform the members of the specific exception(s) when listing the elements of the offense.  Additionally, under present law an instruction substantially as follows must be provided:

When a general (order) (regulation) prohibits (a) certain act(s), except under certain conditions, then the burden is on the prosecution to establish by legal and competent evidence beyond a reasonable doubt that the accused does not come within the terms of the exception(s).

NOTE 6:  Mens Rea.  When there is an issue regarding mens rea, see Elonis v. United States, 135 S.Ct. 2001 (2015) and United States v. Haverty, 76 M.J.199 (CAAF 2017).

e.  REFERENCES:  United States v. Cuffee, 10 MJ 381 (CMA 1981).

3a–16–2.  VIOLATING OTHER WRITTEN ORDER OR REGULATION / FAILING TO OBEY OTHER LAWFUL ORDER (ARTICLE 92) 

a.  MAXIMUM PUNISHMENT:  BCD, TF, 6 months, E-1 (but see paragraph 18d (Note), Part IV, MCM).

b.  MODEL SPECIFICATION:

Violation or failure to obey other lawful written order

In that _________, (personal jurisdiction data), having knowledge of a lawful order issued by _________, to wit:  (paragraph, (the Combat Group Regulation No. _________) (USS _________, Regulation _________), dated _________) (_________), an order which it was (his) (her) duty to obey, did, (at/on board— location), on or about _________, fail to obey the same by (wrongfully) _________.

Failure to obey other lawful order

In that _________, (personal jurisdiction data), having knowledge of a lawful order issued by _________ (to submit to certain medical treatment) (to) (not to ________) (________), an order which it was (his) (her) duty to obey (at/on board— location), on or about _________, fail to obey the same (by (wrongfully) _________.

c.  ELEMENTS: 

(1) That (state the name and rank or grade of the person issuing the order or regulation), a member of the armed forces, issued a lawful order, to wit:  (state the date and specific source of the alleged order and quote the order or the specific portion thereof); 


(2) That the accused had knowledge of the order;


(3) That the accused had a duty to obey the order; and


(4) That (state the time and place alleged), the accused failed to obey the order by (state the manner alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 1:  Applicability of this instruction.  This instruction should be given in any case arising under Article 92(2), when the written order is not “general” in the sense of Article 92(1).

NOTE 2:  Lawfulness of order or regulation.  The lawfulness of the order is not a separate element of the offense.  Thus, the issue of lawfulness is determined by the MJ and is not submitted to the members.  See United States v. New, 55 MJ 95 (CAAF 2001); United States v. Deisher, 61 MJ 313 (CAAF 2005).  If the MJ determines that, based on the facts, the order was not lawful, the MJ should dismiss the affected specification, and the members should be so advised.  To be lawful, the order must relate to specific military duty and be one that the person was authorized to give the accused.  The order must require the accused to do or stop doing a particular thing either at once or at a future time.  An order is lawful if reasonably necessary to safeguard and protect the morale, discipline, and usefulness of the members of a command and is directly connected with the maintenance of good order in the services.  An order is illegal if, for example, it is unrelated to military duty, its sole purpose is to accomplish some private end, it is arbitrary and unreasonable, and/or it is given for the sole purpose of increasing the punishment for an offense which it is expected the accused may commit.  (The four preceding sentences may be modified and used by the MJ during a providence inquiry to define “lawfulness” for the accused.)  When the MJ determines that, based on the facts, the order was lawful, the MJ should advise the members as follows:

As a matter of law, the order in this case, as described in the specification, if in fact there was such an order, was a lawful order.

NOTE 3:  Exceptions to prohibited acts.  When an alleged order prohibits a certain act or acts “except under certain conditions,” (e.g., “except in the course of official duty”), and the issue is raised by the evidence, the burden is upon the prosecution to prove that the accused is not within the terms of the exception.  In such a case, the MJ must inform the members of the specific exception(s) when listing the elements of the offense.  Additionally, an instruction substantially as follows must be given:  

When an orderprohibits (a) certain act(s), except under certain conditions, then the burden is on the prosecution to establish by legal and competent evidence beyond a reasonable doubt that the accused does not come within the terms of the exception(s).

NOTE 5:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

e.  REFERENCES:  United States v. Cuffee, 10 MJ 381 (CMA 1981).

3a–16–3.  DERELICTION OF DUTY (ARTICLE 92)

a.  MAXIMUM PUNISHMENT:

(1) Neglectful or culpably inefficient dereliction of duty:  2/3 x 3 months, 3 months, E-1.
(2) Neglectful or culpably inefficient dereliction of duty resulting in death or grievous bodily harm: BCD, TF, 18 months, E-1.

(3) Willful dereliction of duty:  BCD, TF, 6 months, E-1.

(4) Willful dereliction of duty resulting in death or grievous bodily harm: DD, TF, 2 years, E-1. 
b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data), who (knew) (should have known) of (his) (her) duties (at/on board—location), (on or about __________) (from about __________ to about __________), was derelict in the performance of those duties in that (he) (she) (negligently) (willfully) (by culpable inefficiency) failed __________, as it was (his) (her) duty to do [, and that such dereliction of duty resulted in (grievous bodily harm, to wit: (broken leg) (deep cut) (fractured skull) (__________) to (________) (the death of (________)].

c.  ELEMENTS: 
NOTE 1:  Willful and negligent dereliction.  Whether the accused is found guilty of willful or negligent dereliction of duty affects the maximum punishment.  For the enhanced punishment of willful dereliction to apply, the government must allege, and prove, that the accused actually knew of the duty.  United States v. Ferguson, 40 MJ 823 (NMCMR 1994). The military judge must be mindful of this distinction in selecting the elements and definitions to give the court members.


(1) That the accused had (a) certain (duty) (duties), that is:  (state the nature of the duties alleged);

NOTE 2:  Willful dereliction alleged.  If a willful dereliction is alleged, give the following as element (2):


[(2)] That the accused knew of the (duty) (duties); 
(and)
NOTE 3:  Neglect or culpable inefficiency.  If a willful dereliction is not alleged, give the following as element (2):


[(2)] That the accused knew or reasonably should have known of the (duty) (duties); (and)

(3) That (state the time and place alleged), the accused was (willfully) (through neglect or culpable inefficiency) derelict in the performance of (that duty) (those duties), by (state the manner alleged); [and]
NOTE 4: Death or grievous bodily harm alleged.  If the dereliction of duty is alleged to have resulted in death or grievous bodily harm, give element (4), below:

(4) That such dereliction of duty resulted in [death to (state the name of the person alleged to have died)] [grievous bodily harm to (state the name of the person alleged to have been injured), to wit:  (state the grievous bodily harm alleged)].

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

A duty may be imposed by treaty, statute, regulation, lawful order, standard operating procedure, or custom of the service.  
A person is “derelict” in the performance of duty when (he) (she) (willfully) ((or) (negligently)) fails to perform his/her duties (or when (he) (she) performs them in a culpably inefficient manner).  “Dereliction” is defined as a failure in duty, a shortcoming, or delinquency. 

(“Willfully” means intentionally.  It refers to the doing of an act knowingly and purposely, specifically intending the natural and probable consequences of the act.)  

(“Negligently” means an act or omission of a person who is under a duty to use due care which exhibits a lack of that degree of care which a reasonably prudent person would have exercised under the same or similar circumstances.)  

(“Culpably inefficiency” is inefficiency for which there is no reasonable or just excuse.) 

(That an individual reasonably should have known of duties may be demonstrated by regulations, training or operating manuals, customs of the service, academic literature or testimony, testimony of persons who have held similar or superior positions, or similar evidence.)
NOTE 5: Death or grievous bodily harm alleged.  The following definitions and instructions are appropriate if death or grievous bodily harm is alleged.  If cause of death is in issue, the military judge should also refer to Instruction 5-19. 

“Grievous bodily harm” means a bodily injury that involves a substantial risk of death, extreme physical pain, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty.
An intent to cause death or grievous bodily harm is not required.

(If you are not convinced that the alleged dereliction of duty resulted in [death] [grievous bodily harm], but you are convinced that the other elements of the offense have been proven, you may find the accused guilty by excepting the language alleging that the dereliction of duty resulted in [death] [grievous bodily harm].)

NOTE 6:  Willful dereliction alleged—exceptions and substitutions.  If a willful dereliction was alleged and the military judge determines the members could find the accused guilty of a negligent dereliction, Instruction 7-15 and the definitions applicable to a negligent dereliction should be given.  A tailored Findings Worksheet is also appropriate.

NOTE 7: Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), may be applicable if the accused is charged with a willful dereliction.

e.  REFERENCES:

(1) Source of duty; violations of self-imposed duties not an offense.  United States v. Dallmon, 34 MJ 274 (CMA 1992).

(2) Noncommissioned officer’s failure to report the drug use of others as an offense.  United States v. Medley, 33 MJ 75 (CMA 1975).

3a–17–1.  CRUELTY, OPPRESSION, OR MALTREATMENT OF SUBORDINATES (ARTICLE 93)

a.  MAXIMUM PUNISHMENT:  DD, TF, 3 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), (at/on board—location), on or about __________, (was cruel toward) did (oppress) (maltreat) __________), a person subject to (his) (her) orders, by (kicking (him) (her) in the stomach) (confining (him) (her) for twenty-four hours without water) (__________).

c.  ELEMENTS: 

(1) That (state the name (and rank) of the alleged victim) was subject to the orders of the accused; and 


(2) That (state the time and place alleged), the accused [(was cruel toward) (oppressed) (maltreated)] (state the name of the alleged victim) by (state the manner alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Subject to the orders of” includes persons under the direct or immediate command of the accused and all persons who by reason of some duty are required to obey the lawful orders of the accused, even if those persons are not in the accused’s direct chain of command. 

The (cruelty) (oppression) (or) (maltreatment) must be real, although it does not have to be physical.  The imposition of necessary or proper duties on a service member and the requirement that those duties be performed does not establish this offense even though the duties are hard, difficult, or hazardous. 

(“Cruel”) (“oppressed”) (and) (“maltreated”) refer(s) to treatment, that, when viewed objectively under all the circumstances, is abusive or otherwise unwarranted, unjustified, and unnecessary for any lawful purpose and that results in physical or mental harm or suffering, or reasonably could have caused, physical or mental harm or suffering. 

((Assault) (Improper punishment) (Sexual harassment) may constitute this offense.) 

(Sexual harassment includes influencing, offering to influence, or threatening the career, pay, or job of another person in exchange for sexual favors.)  (Sexual harassment also includes deliberate or repeated offensive comments or gestures of a sexual nature.)  (For sexual harassment to also constitute maltreatment, the accused’s conduct must, under all of the circumstances, constitute (“cruelty”) (“oppression”) (and) (“maltreatment”) as I have defined those terms for you.) 

(Along with all other circumstances, you must consider, evidence of the consent (or acquiescence) of (state the name (and rank) of the alleged victim), or lack thereof, to the accused’s actions.  The fact that (state the name (and rank) of the alleged victim) may have consented (or acquiesced), does not alone prove that he/she was not maltreated, but it is one factor to consider in determining whether the accused maltreated, oppressed, or acted cruelly toward, (state the name (and rank) of the alleged victim).)

e.  REFERENCES:  United States v. Carson, 57 MJ 410 (CAAF 2002); United States v. Fuller, 54 MJ 107 (CAAF 2001).

3a–17a–1.  PROHIBITED ACTIVITIES WITH RECRUIT OR TRAINEE BY PERSON IN POSITION OF SPECIAL TRUST (ARTICLE 93a)

NOTE:  This offense, first enacted in the FY17 NDAA, applies to offenses committed on or after 1 January 2019.
a.  MAXIMUM PUNISHMENT:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

Prohibited Acts with Specially Protected Junior Member of the Armed Forces:

In that __________ (personal jurisdiction data), a (commissioned) (warrant) (noncommissioned) (petty) officer, while in a position of authority over _______ did, (at/on board -- location), on or about __________, engage in a prohibited act, to wit: _______________ with ________________, whom the accused (knew) (reasonably should have known) was a specially protected junior Servicemember in initial active duty training.

Prohibited Acts with an Applicant for Military Service:

In that __________ (personal jurisdiction data), a (commissioned) (warrant) (noncommissioned) (petty) officer, while in a position of authority over ________ did, (at/on board -- location), on or about ______20____, engage in a prohibited act, to wit: _______________ with _________________ , whom the accused (knew) (reasonably should have known) was (an applicant to the armed forces via (__________)) (a specially protected junior enlisted member of the armed forces enlisted under a delayed entry program).

c.  ELEMENTS: 
Abuse of Training Leadership Position:


(1) That the accused was a (commissioned) (warrant) (noncommissioned) (petty) officer;

(2) That the accused was in a training leadership position with respect to (state the name of the alleged victim), a specially protected junior member of the armed forces; and 

(3) That (state the time and place alleged), the accused engaged in prohibited sexual activity with (state the name of the alleged victim), a person the accused knew or reasonably should have known was a specially protected junior member of the armed forces.

Abuse of Position as a Military Recruiter:

 
(1) That the accused was a (commissioned) (warrant) (noncommissioned) (petty) officer;

(2) That the accused was a military recruiter; and 

(3) That (state the time and place alleged), the accused engaged in prohibited sexual activity with (state the name of the alleged victim), a person the accused knew or reasonably should have known was (an applicant for military service) (a specially protected junior member of the armed forces who was enlisted under a delayed entry program).


d.  DEFINITIONS AND OTHER INSTRUCTIONS:

"Prohibited sexual activity" means, as specified in [cite the regulation(s) prescribed by the Secretary concerned, including paragraph number], inappropriate physical intimacy, including: [describe the prohibited conduct described in the regulation(s)].
Consent is not a defense to this offense.

("Specially protected junior member of the armed forces" means:

(a) a member of the armed forces who is assigned to, or is awaiting assignment to, basic training or other initial active duty for training, including a member who is enlisted under a delayed entry program;

(b) a member of the armed forces who is a cadet, a midshipman, an officer candidate, or a student in any other officer qualification program; and

(c) a member of the armed forces in any program that, by regulation prescribed by the Secretary concerned, is identified as a training program for initial entry career qualification.)
("Applicant for military service" means a person who, under regulations prescribed by the Secretary concerned, is an applicant for original enlistment or appointment in the armed forces.)
("Training leadership position" means, with respect to a specially protected junior member of the armed forces, any of the following:


(a) any drill instructor position or other leadership position in a basic training program, an officer candidate school, a reserve officers' training corps unit, a training program for entry into the armed forces, or any program that, by regulation prescribed by the Secretary concerned, is identified as a training program for initial career qualification, and


(b) faculty and staff at the United States Military Academy, the United States Naval Academy, the United States Air Force Academy, and the United States Coast Guard Academy.)
("Military recruiter" means a person who, under regulations prescribed by the Secretary concerned, has the primary duty to recruit persons for military service.)

3a–18–1.  MUTINY BY CREATING VIOLENCE OR DISTURBANCE (ARTICLE 94) 

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data), with intent to (usurp) (override) (usurp and override) lawful military authority, did, (at/on board—location), on or about __________, create (violence) (a disturbance) by (attacking the officers of the said ship) (barricading himself/herself in Barracks T-7, firing (his) (her) rifle at __________, and exhorting other persons to join (him) (her) in defiance of __________) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused created (violence) (a disturbance) by (state the manner alleged); and


(2) That the accused created this (violence) (disturbance) with intent to (usurp) (override) lawful military authority.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

(“Violence” means the exertion of physical force.) (“Disturbance” means the interruption of or interference with a state of peace or order.) (“Usurp” means to seize and to hold by force or without right.) (“Override” means to set aside or supersede.) 

(This offense may be committed by (one person acting alone) (or) (more than one person).)

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

e.  REFERENCES:  United States v. Duggan, 15 CMR  396 (CMA 1954).

3a–18–2.  MUTINY BY REFUSING TO OBEY ORDERS OR TO PERFORM DUTY (ARTICLE 94) 

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data) with intent to (usurp) (override) (usurp and override) lawful military authority, did, (at/on board—location), on or about __________, refuse, in concert with __________ (and __________) (others whose names are unknown), to (obey the orders of __________ to __________) (perform (his) (her) duty as __________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused refused to (obey the orders of __________ to __________) (perform (his) (her) duty as __________);


(2) That the accused in refusing to (obey the order) (perform this duty) acted in concert with (another) (other) person(s), namely, (__________) (and) (__________) (others whose names are unknown); and


(3) That the accused in pursuance of a common intent with another did so with intent to (usurp) (override) lawful military authority.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

This offense involves collective insubordination and requires some combination of two or more persons acting together in resisting lawful military authority.  “In concert with” means together with, in accordance with a common intent, design, or plan, regardless of whether this intent, design, or plan was developed at some earlier time.  There must be concerted action with at least one other person who also shares the accused’s intent to (usurp) (and) (override) lawful military authority.  (It is not necessary that the act of insubordination be active or violent.)  It consists of a persistent and joint (refusal) (failure) to (obey orders) (perform duty) with an insubordinate intent, that is, an intent to (usurp) (and) (override) lawful military authority.  (“Usurp” means to seize and to hold by force or without right.) (“Override” means to set aside or supersede.)

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.  Instructions 3a-14-1, Willfully Disobeying a Superior Commissioned Officer, 3a-15-2, Willfully Disobeying a Warrant, Noncommissioned, or Petty Officer, 3a-16-1, Violating General Order or Regulation, and 3a-16-2, Violating Other Written Order or Regulation, may also be helpful in tailoring appropriate instructions.

e.  REFERENCES:  United States v. Duggan, 15 CMR 396 (CMA 1954).

3a–18–3.  SEDITION (ARTICLE 94)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data) with intent to cause the (overthrow) (destruction) (overthrow and destruction) of lawful civil authority, to wit:  __________, did, (at/on board—location), on or about __________, in concert with (__________) (and) (__________) (others whose names are unknown), create (revolt) (violence) (a disturbance) against such authority by (entering the Town Hall of __________ and destroying property and records therein) (marching upon and compelling the surrender of the police of __________) (__________).

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused created (revolt) (violence) (a disturbance) against lawful civil authority by (state the manner alleged);


(2) That the accused acted in concert with (another) (other) person(s), namely, __________ (and __________) (and others whose names are unknown); and


(3) That the accused did so with intent to cause the (overthrow) (destruction) (overthrow and destruction) of lawful civil authority, namely (specify the alleged lawful civil authority).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“In concert with” means together with, in accordance with a common intent, design, or plan, regardless of whether this intent, design, or plan was developed at some earlier time.  “Revolt” means a casting off or repudiation of allegiance or an uprising against legitimate authority.) (“Violence” means the exertion of physical force.) (“Disturbance” means the interruption of or interference with a state of peace or order.) (“Overthrow” means overturning or upsetting, causing to fall or fail, subverting, defeating, ruining, or destroying.) (“Destruction” means overthrow, downfall, or causing to fall or fail.)

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–18–4.  FAILURE TO PREVENT AND SUPPRESS A MUTINY OR SEDITION (ARTICLE 94)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data) did, (at/on board—location), on or about __________, fail to do (his) (her) utmost to prevent and suppress a (mutiny) (sedition) among the (Soldiers) (Sailors) (Airmen) (Marines) (__________) of __________, which (mutiny) (sedition) was being committed in (his) (her) presence, in that ((he) (she) took no means to compel the dispersal of the assembly) ((he) (she) made no effort to assist __________ who was attempting to quell the mutiny) (__________).

c.  ELEMENTS: 

(1) That (state the time and place alleged), an offense of (mutiny) (sedition) was being committed in the presence of the accused by (state the description of those engaged in the mutiny or sedition, as alleged); and


(2) That the accused failed to do (his) (her) utmost to prevent and suppress the (mutiny) (sedition) by (state the manner alleged).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The elements of the offense of (mutiny) (sedition) are as follows:

NOTE:  Instructions on elements of mutiny or sedition.  The members must be instructed on the elements of Mutiny, Instruction 3a-18-1 or 3a-18-2, or Sedition, Instruction 3a-18-3, as alleged.

“Utmost” means taking those measures to prevent or suppress a (mutiny) (sedition) which may properly be called for by the circumstances of the situation, keeping in mind the (rank and responsibilities) (employment) of the accused.  (When extreme measures are necessary under the circumstances, the use of a dangerous weapon or the taking of life may be justified, providing excessive force is not used.) 

Proof that the accused actually participated in the (mutiny) (sedition) is not required.  However, you must be satisfied by legal and competent evidence beyond a reasonable doubt that (service members) (__________) of (__________) were committing (mutiny) (sedition) in the presence of the accused and that the accused failed, in the manner charged, to do (his) (her) utmost to prevent and suppress the (mutiny) (sedition).

3a–18–5.  FAILURE TO REPORT A MUTINY OR SEDITION (ARTICLE 94) 

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data) did, (at/on board—location), on or about __________, fail to take all reasonable means to inform (his) (her) superior commissioned officer or (his) (her) commander of a (mutiny) (sedition) among the (Soldiers) (Sailors) (Airmen) (Marines) (__________) of __________, which (mutiny) (sedition) (he) (she), the said ________ (knew) (had reason to believe) was taking place.

c.  ELEMENTS: 

(1) That (state the time and place alleged), an offense of (mutiny) (sedition) among (state the description of those engaged in the mutiny or sedition, as alleged) was taking place;


(2) That the accused (knew) (or) (had reason to believe) that the offense was taking place; and


(3) That the accused failed to take all reasonable means to inform (his) (her) superior commissioned officer or (his) (her) commander that the (mutiny) (sedition) was taking place.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The elements of the offense of (mutiny) (sedition) are as follows:

NOTE 1:  Instructions on elements of mutiny or sedition.  The members must be instructed on the elements of the offense of Mutiny, Instruction 3a-18-1 or 3a-18-2, or Sedition, Instruction 3a-18-3, as alleged.

A failure to take “all reasonable means” to inform a superior includes the failure to take the most expeditious means available.  (The accused can be said to have had “reason to believe” that (mutiny) (sedition) was taking place when the circumstances which were known to the accused were such as would have caused a reasonable person in the same or similar circumstances to believe that a (mutiny) (sedition) was taking place.)

Proof that the accused actually participated in the (mutiny) (sedition) or that the offense was committed in the accused’s presence is unnecessary.  However, you must be satisfied by legal and competent evidence beyond a reasonable doubt that (service members) (__________) of (__________) were committing (mutiny) (sedition), and that the accused (knowing) (or) (having reason to believe) that the offense was taking place, failed to take all reasonable means to inform (state the name and rank of the accused’s commanding officer) or any superior commissioned officer of the offense.

A “superior commissioned officer" means a superior commissioned officer in the accused's chain of command.

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), may be applicable.

3a–18–6.  ATTEMPTED MUTINY (ARTICLE 94)

a.  MAXIMUM PUNISHMENT:  Death or other lawful punishment.
b.  MODEL SPECIFICATION:

In that __________, (personal jurisdiction data), with intent to (usurp) (override) (usurp and override) lawful military authority, did, (at/on board—location), on or about __________, attempt to (create (violence) (a disturbance) by _________) (__________).

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused did a certain act; that is, (state the act(s) alleged or raised by the evidence); 


(2) That the act was done with specific intent to commit the offense of mutiny;


(3) That the act amounted to more than mere preparation; that is, it was a direct movement toward the commission of the offense; and


(4) That the act apparently tended to effect the commission of the offense of mutiny; that is, the act apparently would have resulted in the actual commission of mutiny except for (a circumstance unknown to the accused) (an unexpected intervening circumstance) (_________) which prevented completion of that offense.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

Proof that the offense of mutiny actually occurred or was completed by the accused is not required.  However, it must be proved beyond reasonable doubt that, at the time of the act charged in the specification, the accused intended every element of the offense of mutiny.  These elements are (list the elements of the offense of mutiny).

NOTE 1:  Elements of mutiny.  See Instruction 3a-18-1 or 3a-18-2, Mutiny, for the elements of mutiny.

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.  Instruction 6-5, Partial Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea, or Instruction 5-12, Voluntary Intoxication, as bearing on the issue of intent to commit mutiny, may be applicable.

