3a–7–1.  MALINGERING (ARTICLE 83)

a.  MAXIMUM PUNISHMENT:

(1) Feigning:  DD, TF, 1 year, E-1.

(2) Feigning in a hostile fire pay zone or in time of war:  DD, TF, 3 years, E-1.

(3) Intentional self-inflicted injury:  DD, TF, 5 years, E-1.

(4) Intentional self-inflicted injury in a hostile fire pay zone or in time of war:  DD, TF, 10 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location) (in a hostile fire pay zone) (on or about __________) (from about __________ to about __________), (a time of war) for the purpose of avoiding ((his) (her) duty as officer of the day) ((his) (her) duty as aircraft mechanic) (work in the mess hall) (service as an enlisted person) (__________) (feign (a headache) (a sore back) (illness) (mental lapse) (mental derangement) (__________)) (intentionally injure himself/herself by _________).

c.  ELEMENTS: 

(1) That the accused knew of (his) (her) (assignment to) (prospective assignment to) (availability for) the performance of (work) (duty) (service), that is:  (state the type of work, duty, or service alleged);


(2) That (state the time and place alleged), the accused
(a) feigned (illness) (physical disablement) (mental lapse) (mental derangement), or

(b) intentionally inflicted injury upon (himself) (herself) by (state the manner alleged); (and)


(3) That the accused’s intent in doing so was to avoid the (work) (duty) (service); [and]

NOTE 1:  In time of war or hostile fire zone.  If the offense was committed in time of war or in a hostile fire pay zone, add the following element:


[(4)] That the offense was committed in (time of war) (in a hostile fire pay zone).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Intent” refers to an act done willfully or on purpose.

(“Feign” means to misrepresent by a false appearance or statement, to pretend, to simulate, or to falsify.)

(“Inflict” means to cause, allow, or impose.  The injury may be inflicted by nonviolent as well as violent means and may be accomplished by any act or omission that produces, prolongs, or aggravates any sickness or disability.  (Thus voluntary starvation that results in a debility is a self-inflicted injury.)  (Similarly, the injury may be inflicted by another at the accused’s request.))

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge and Intent), are ordinarily applicable.

3a–8–1.  BREACH OF MEDICAL QUARANTINE (ARTICLE 84)

a.  MAXIMUM PUNISHMENT:  

(1)  Breach of Medical Quarantine Involving a Quarantinable Communicable Disease Defined by 42 CFR § 70.1.  DD, TF, 1 year, E-1.

(2)  All Other Cases:  BCD, 2/3 pay/month x 6 months, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), having been placed in medical quarantine by a person authorized to order the accused into medical quarantine (for a quarantinable communicable disease defined in 42 CFR § 70.1, to wit:  __________), having knowledge of the quarantine and the limits of the quarantine, did, (at/on board—location) (subject matter jurisdiction data, if required), on or about __________, break said medical quarantine.

c.  ELEMENTS: 

(1) That (state the name of the person ordering the accused into medical quarantine) ordered the accused into medical quarantine;


(2)  That (state the name of the person ordering the accused into medical quarantine) was authorized to order the accused into medical quarantine;


(3) That the accused knew of the medical quarantine and the limits thereof; (and)

(4) That (state the time and place alleged), the accused went beyond the limits of the medical quarantine before being released therefrom by proper authority; [and]

NOTE 1:  If the offense alleges a violation of a medical quarantine imposed in response to emergence of a "quarantinable communicable disease" as defined in 42 CFR § 70.1, add the following element.


[(5)] That the medical quarantine was imposed in reference to a quarantinable communicable disease, to wit: _______, as defined in 42 CFR § 70.1.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Ordered into medical quarantine” means that the accused, for medical reasons, was ordered by a person with authority to remain within certain specified limits until released by proper authority.  Putting a person "on quarters" or otherwise excusing a person from duty because of illness does not of itself constitute a medical quarantine.

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.  Instruction 6-5, Partial Mental Responsibility, Instruction 5-17, Evidence Negating Mens Rea, and Instruction 5-12, Voluntary Intoxication, as bearing on the accused’s knowledge, may be applicable.

3a–9–1.  DESERTION WITH INTENT TO REMAIN AWAY PERMANENTLY (ARTICLE 85)

a.  MAXIMUM PUNISHMENT:

(1) In time of war:  Death or other lawful punishment.

(2) Terminated by apprehension:  DD, TF, 3 years, E-1.

(3) Otherwise:  DD, TF, 2 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, on or about __________, (a time of war) without authority and with intent to remain away therefrom permanently, absent himself/herself from (his) (her) (unit) (organization) (place of duty), to wit:  __________, located at (__________), and did remain so absent in desertion until ((he) (she) was apprehended) on or about __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused went from or remained absent from (his) (her) (unit) (organization) (place of duty), that is, (state the name of the unit, organization, or place of duty); 


(2) That the accused remained absent until (state the alleged date of termination of absence);


(3) That the absence was without authority from someone who could give the accused leave; (and)


(4) That the accused, at the time the absence began or at some time during the absence, intended to remain away from (his) (her) (unit) (organization) (place of duty) permanently; [and]

NOTE 1:  Aggravating factors alleged.  In the event one or more of the aggravating factors are alleged, the military judge must advise the court members of the aggravating factors as elements.


((5)) That the accused’s absence was terminated by apprehension; [and]


((6)) That the accused’s absence was in time of war.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The intent to remain away permanently from the (unit) (organization) (place of duty) may be formed any time during the unauthorized absence.  The intent need not exist throughout the absence, or for any particular period of time, as long as it exists at some time during the absence.

(A prompt repentance and return, while material in extenuation, is no defense.) (It is not necessary that the accused be absent entirely from military jurisdiction and control.)

In determining whether the accused had the intent to remain away permanently, you should consider the circumstances surrounding the beginning, length, and termination of the charged absence and how those circumstances might bear upon the element of intent.  No one factor is controlling and each of them should be considered by you.

NOTE 2:  Dropped from the rolls (DFR).  If the phrase “DFR” or “dropped from the rolls as a deserter” appears in evidence, the following additional instruction should be given:

The term (DFR) (dropped from the rolls as a deserter), as contained in (Prosecution Exhibit __) (the testimony of ________), is purely an administrative term.  You cannot consider this term as evidence of an intent on the part of the accused to remain away permanently.

NOTE 3:  When desertion terminated by apprehension is alleged.  The following instructions are pertinent to the issue of termination by apprehension:

“Apprehension” means that the accused’s return to military control was involuntary.  It must be shown that neither the accused nor persons acting at the accused’s request initiated the accused’s return. 

(That the accused was apprehended by civilian authorities, for a civilian violation, and was thereafter turned over to military control by the civilian authorities, does not necessarily indicate that the accused’s return was involuntary.  Such return may be deemed involuntary if, after the accused was apprehended, such civilian authorities learned of the accused’s military status from someone other than the accused or persons acting at the accused’s request.)

(In addition, the return may be involuntary if, after being apprehended by civilian authorities, the accused disclosed (his) (her) identity as a result of a desire to avoid trial, prosecution, punishment, or other criminal action at the hands of such civilian authorities.  However, if the accused disclosed (his) (her) identity to the civilian authorities because of the accused’s desire to return to military control, the accused’s return should not be deemed involuntary or by apprehension.) 

(The arrest of an accused by civilian authorities does not, in the absence of special circumstances, terminate (his) (her) unauthorized absence by apprehension where the record does not show such apprehension to have been connected with or done on behalf of the military authorities.  Thus, in the absence of special circumstances, mere apprehension by civilian authorities does not sustain the government’s burden of showing that the return to military control was involuntary.)

NOTE 4:  When apprehension is contested.  When the question of apprehension is at all controverted, the following instruction must be given.  If both apprehension and time of war are alleged, the instruction must be modified to reflect that the accused may be convicted of desertion even if neither of the aggravating circumstances are alleged:

You will note that of the elements that I have listed, only the last element concerns apprehension.  To convict the accused of desertion terminated by apprehension, you must be convinced beyond a reasonable doubt of all the elements, including the element of apprehension.  If you are convinced of all the elements except the element of apprehension, you may convict the accused of desertion, but not of desertion terminated by apprehension.

NOTE 5:  Voluntary termination and casual presence.  When some evidence has been presented that raises the issue of voluntary termination of an unauthorized absence prior to the end date alleged in the specification (see United States v. Rogers, 59 MJ 584 (ACCA 2003)), the following instruction should be given:

There has been some evidence that the accused was present (on a military (installation) (base) (camp) (post)) (in a military facility) (at/on board—location) prior to the end date alleged in (The) Specification _____ of (The) (Additional) Charge _____.  Casual presence for personal reasons (on a military (installation) (base) (camp) (post)) (in a military facility) (at/on board—location), without more, does not terminate an unauthorized absence.  To voluntarily terminate an unauthorized absence, the absentee must physically present (himself/herself) to someone with authority to apprehend (him/her), that is, a commissioned officer, a noncommissioned officer, or a military policeman (or __________) with the intent to return to military duty.  The absentee must properly identify (himself/herself) and disclose (his/her) absentee status, and submit to the control exercised over (him) (her).  If the absentee does not disclose (his/her) status, the person to whom the absentee presented (himself/herself) must have been aware already of the absentee’s status, or had a duty to inquire and could have, with reasonable diligence, determined the absentee’s status.  

The prosecution bears the burden of proof to establish beyond a reasonable doubt that the accused did not voluntarily terminate (his) (her) absentee status.  In order to find the accused guilty of an unauthorized absence for the entire period alleged in the specification, you must be convinced beyond a reasonable doubt that the accused did not voluntarily terminate (his) (her) absentee status prior to the end date alleged in the specification.  

(If you find that the accused went from or remained absent without authority as alleged, but voluntarily terminated (his) (her) absentee status prior to the end date alleged, but later absented (himself) (herself) from (his) (her) (unit) (organization) (place of duty at which (he) (she) was required to be), you may find the accused guilty, by exceptions and substitutions, of two or more separate unauthorized absences under one specification, provided that each unauthorized absence is included within the overall period alleged in the specification.)

NOTE 6:  Multiple unauthorized absences under single specification.  An accused may be found guilty of two or more separate unauthorized absences under one specification, provided that each absence is included within the period alleged in the specification and provided that the accused was not mislead.  If an accused is found guilty of two or more unauthorized absences under a single specification, the maximum authorized punishment shall not exceed that authorized if the accused had been found guilty as charged in the specification.  

NOTE 7:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), and Instruction 7-15, Variance, are ordinarily appropriate.  If evidence of previous convictions or other acts of misconduct have been admitted as bearing on intent, the applicable portion of Instruction 7-13-1, Other Crimes, Wrongs or Acts Evidence, must be given.

3a–9–2.  DESERTION WITH INTENT TO AVOID HAZARDOUS DUTY OR TO SHIRK IMPORTANT SERVICE (ARTICLE 85) 

a.  MAXIMUM PUNISHMENT:

(1) In time of war:  Death or other lawful punishment.

(2) Otherwise:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), knowing that (he) (she) would be required to perform (hazardous duty) (important service), namely: ___________,  did, on or about __________, (a time of war) with intent to (avoid said hazardous duty) (shirk said important service), quit (his) (her) (unit) (organization) (place of duty), to wit: ___________, located at (__________), and did remain so absent in desertion until on or about __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused quit (his) (her) (unit) (organization) (place of duty), that is, (state the name of the unit, organization, or place of duty);


(2) That the accused did so with intent to (avoid a certain duty) (shirk a certain service), that is, __________;


(3) That the (duty to be performed was hazardous) (service to be performed was important);


(4) That the accused knew that (he) (she) would be required for such (duty) (service); (and)


(5) That the accused remained so absent until __________; [and]

NOTE 1:  Aggravating factor alleged.  If the specification alleges the offense occurred in “a time of war,” include the following element.

[(6)] That the accused’s absence was in time of war.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Quit” means to go absent without authority. 

(“Hazardous duty” means a duty that involves danger, risk, or peril to the individual performing the duty.  The conditions existing at the time the duty is to be performed determine whether the duty is dangerous, risky, or perilous.) 

(“Important service” means service that is more significant than the ordinary everyday service of members of the Armed Forces.) 

Whether a (duty is hazardous) (service is important) is a question of fact for you to determine and depends upon the circumstances of the particular case.  You should consider all the facts and circumstances of the case, including, but not limited to, the tactical situation, the area, the mission, (and) the nature of the duty and its relationship to the mission, (and) (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides).

NOTE 2:  Offenses separate.  The offenses of desertion with intent to avoid hazardous duty and desertion with intent to shirk important service are separate offenses.  Neither is included in the other.

NOTE 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge), is ordinarily applicable.

3a–9–3.  DESERTION BEFORE NOTICE OF ACCEPTANCE OF RESIGNATION (ARTICLE 85) 

a.  MAXIMUM PUNISHMENT:

(1) If terminated by apprehension:  Dismissal, TF, 3 years.

(2) If terminated otherwise:  Dismissal, TF, 2 years.

(3) In time of war:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), having tendered (his) (her) resignation and prior to due notice of the acceptance of the same, did, on or about __________, (a time of war) without leave and with intent to remain away therefrom permanently, quit (his) (her) (post) (proper duties), to wit:  __________, and did remain so absent in desertion until ((he) (she) was apprehended) on or about __________.

c.  ELEMENTS: 

(1) That the accused was a commissioned officer of the United States (Army) (__________) and had tendered (his) (her) resignation;


(2) That (state the time and place alleged), and before (he) (she) received notice of the acceptance of the resignation, the accused quit (his) (her) (post) (proper duties), that is, (state the post or proper duties alleged), without leave;


(3) That the accused did so with the intent to remain away from (his) (her) (post) (proper duties) permanently, (and)


(4) That the accused remained so absent until (state the date alleged); [and]

NOTE 1:  Aggravating factors alleged.  In the event one or more of the aggravating factors are alleged, the military judge must advise the court members of the aggravating factors as elements.


((5)) That the accused’s absence was terminated by apprehension; [and]


((6)) That the accused’s absence was in time of war.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Quit” means to go absent without authority. 

The intent to remain away permanently from the (post) (proper duties) may be formed any time during the unauthorized absence.  The intent need not exist throughout the absence, or for any particular period of time, as long as it exists at some time during the absence.

(A prompt repentance and return, while material in extenuation, is no defense.) (It is not necessary that the accused be absent entirely from military jurisdiction and control.)

In determining whether the accused had the intent to remain away permanently, you should consider the circumstances surrounding the beginning, length, and termination of the charged absence and how those circumstances might bear upon the element of intent.  No one factor is controlling and each of them should be considered by you.

NOTE 2:  When desertion terminated by apprehension is alleged.  The following instructions are pertinent to the issue of termination by apprehension:

“Apprehension” means that the accused’s return to military control was involuntary.  It must be shown that neither the accused nor persons acting at the accused’s request initiated the accused’s return. 

(That the accused was apprehended by civilian authorities, for a civilian violation, and was thereafter turned over to military control by the civilian authorities, does not necessarily indicate that the accused’s return was involuntary.  Such return may be deemed involuntary if, after the accused was apprehended, such civilian authorities learned of the accused’s military status from someone other than the accused or persons acting at the accused’s request.)

(In addition, the return may be involuntary if, after being apprehended by civilian authorities, the accused disclosed (his) (her) identity as a result of a desire to avoid trial, prosecution, punishment, or other criminal action at the hands of such civilian authorities.  However, if the accused disclosed (his) (her) identity to the civilian authorities because of the accused’s desire to return to military control, the accused’s return should not be deemed involuntary or by apprehension.) 

(The arrest of an accused by civilian authorities does not, in the absence of special circumstances, terminate (his) (her) unauthorized absence by apprehension where the record does not show such apprehension to have been connected with or done on behalf of the military authorities.  Thus, in the absence of special circumstances, mere apprehension by civilian authorities does not sustain the government’s burden of showing that the return to military control was involuntary.)

NOTE 3:  When apprehension is contested.  When the question of apprehension is at all controverted, the following instruction must be given.  If both apprehension and time of war are alleged, the instruction must be modified to reflect that the accused may be convicted of desertion even if neither of the aggravating circumstances are alleged:

You will note that of the elements that I have listed, only the last element concerns apprehension.  To convict the accused of desertion terminated by apprehension, you must be convinced beyond a reasonable doubt of all the elements, including the element of apprehension.  If you are convinced of all the elements except the element of apprehension, you may convict the accused of desertion, but not of desertion terminated by apprehension.

NOTE 4:  Other misconduct.  If evidence of previous convictions or other acts of misconduct has been admitted as bearing on intent, the applicable portions of Instruction 7-13, Uncharged Misconduct, must be given.

NOTE 5:  Voluntary termination and casual presence.  When some evidence has been presented that raises the issue of voluntary termination of an unauthorized absence prior to the end date alleged in the specification (see United States v. Rogers, 59 MJ 584 (ACCA 2003)), the following instruction should be given:

There has been some evidence that the accused was present (on a military (installation) (base) (camp) (post)) (in a military facility) (at/on board—location) prior to the end date alleged in (The) Specification _____ of (The) (Additional) Charge _____.  Casual presence for personal reasons (on a military (installation) (base) (camp) (post)) (in a military facility) (at/on board—location), without more, does not terminate an unauthorized absence.  To voluntarily terminate an unauthorized absence, the absentee must physically present (himself) (herself) to someone with authority to apprehend (him) (her), that is, a commissioned officer, a noncommissioned officer, or a military policeman (or __________) with the intent to return to military duty.  The absentee must properly identify (himself) (herself) and disclose (his) (her) absentee status, and submit to the control exercised over (him) (her).  If the absentee does not disclose (his) (her) status, the person to whom the absentee presented (himself) (herself) must have been aware already of the absentee’s status, or had a duty to inquire and could have, with reasonable diligence, determined the absentee’s status.  

The prosecution bears the burden of proof to establish beyond a reasonable doubt that the accused did not voluntarily terminate (his) (her) absentee status.  In order to find the accused guilty of an unauthorized absence for the entire period alleged in the specification, you must be convinced beyond a reasonable doubt that the accused did not voluntarily terminate (his) (her) absentee status prior to the end date alleged in the specification.

(If you find that the accused went from or remained absent without authority as alleged, but voluntarily terminated (his) (her) absentee status prior to the end date alleged, but later absented (himself) (herself) from (his) (her) (unit) (organization) (place of duty at which (he) (she) was required to be), you may find the accused guilty, by exceptions and substitutions, of two or more separate unauthorized absences under one specification, provided that each unauthorized absence is included within the overall period alleged in the specification.)

NOTE 6:  Multiple unauthorized absences under single specification.  An accused may be found guilty of two or more separate unauthorized absences under one specification, provided that each absence is included within the period alleged in the specification and provided that the accused was not mislead.  If an accused is found guilty of two or more unauthorized absences under a single specification, the maximum authorized punishment shall not exceed that authorized if the accused had been found guilty as charged in the specification.

3a–9–4.  ATTEMPTED DESERTION (ARTICLE 85) 

a.  MAXIMUM PUNISHMENT:

(1) With intent to avoid hazardous duty or to shirk important service:  DD, TF, 5 years, E-1.

(2) All others:  DD, TF, 2 years, E-1.

(3) In time of war:  Death or other lawful punishment.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, (a time of war) attempt to (absent himself/herself from (his) (her) (unit) (organization) (place of duty) to wit: __________, without authority and with intent to remain away therefrom permanently) (quit (his) (her) (unit) (organization) (place of duty), to wit:  __________, located at __________, with intent to (avoid hazardous duty) (shirk important service) namely __________) (__________).

c.  ELEMENTS: 


(1) That (state the time and place alleged), the accused did a certain act, that is, (state the act(s) alleged or raised by the evidence);


(2) That the act was done with specific intent to commit the offense of desertion;

(3) That the act amounted to more than mere preparation; that is, it was a substantial step and a direct movement toward the commission of the intended offense; (and)


(4) That the act apparently tended to bring about the commission of the offense of desertion, (that is, the act apparently would have resulted in the actual commission of the offense of desertion except for (a circumstance unknown to the accused) (an unexpected intervening circumstance) (__________) which prevented the completion of that offense); [and]

NOTE 1:  Aggravating factor alleged.  In the event the aggravating factor is alleged, the military judge must advise the court members of the aggravating factor as an element.


((5)) That the accused’s absence was in time of war.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

Proof that the offense of desertion actually occurred or was completed by the accused is not required.  However, it must be proved beyond a reasonable doubt that, at the time of the act, the accused intended each element of the offense of desertion.  The elements of desertion are:  (list the elements of the particular type of desertion allegedly intended, along with necessary definitions and instructions).

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), will ordinarily be applicable.  When the offense attempted is either desertion with intent to avoid hazardous duty or desertion with intent to shirk important service, the appropriate definitions and instructions on circumstantial evidence in Instruction 3-9-2 should be given. Instruction 7-3, Circumstantial Evidence (Knowledge), will also ordinarily be applicable.

3a–10–1.  FAILING TO GO TO OR GOING FROM PLACE OF DUTY (ARTICLE 86)

a.  MAXIMUM PUNISHMENT:  2/3 pay/month x 1 month, 1 month, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did (at/on board—location), on or about __________, without authority, (fail to go at the time prescribed to) (go from) (his) (her) appointed place of duty, to wit:  (here set forth the appointed place of duty).

c.  ELEMENTS: 

(1) That (state the certain authority) appointed a certain time and place of duty for the accused, that is, (state the certain time and place of duty);


(2) That the accused knew that (he) (she) was required to be present at this appointed time and place of duty; and


(3) That (state the time and place alleged), the accused, without authority, (failed to go to the appointed place of duty at the time prescribed) (went from the appointed place of duty after having reported at such place).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 1:  Applicability of specification.  This specification applies whether a place of rendezvous for one or many and contemplates a failure to repair for routine duties as prescribed by routine orders, e.g., kitchen police, etc., but doesn’t apply to an ordinary duty situation to be at one’s unit or organization.

NOTE 2:  “Deliberate avoidance” raised.  The following instruction should be given when the issue of “deliberate avoidance,” as discussed in United States v. Adams, 63 MJ 223 (CAAF 2006), is raised:

I have instructed you that the accused must have known that (he) (she) was required to be present at the appointed time and place of duty.  You may not find the accused guilty of this offense unless you believe beyond reasonable doubt that the accused actually knew that (he) (she) was required to be present at the appointed time and place of duty.

The accused may not, however, willfully and intentionally remain ignorant of a fact important and material to (his) (her) conduct in order to escape the consequences of criminal law.  Therefore, if you have a reasonable doubt that the accused actually knew that (he) (she) was required to be present at the appointed time and place of duty, but you are nevertheless satisfied beyond a reasonable doubt that:

a.  The accused was aware that there was a high probability that (he) (she) was required to be present at an appointed time and place of duty; and

b.  The accused deliberately and consciously tried to avoid learning that (he) (she) was required to be present at an appointed time and place of duty, then you may treat this as the deliberate avoidance of positive knowledge.  Such deliberate avoidance of positive knowledge is the equivalent of actual knowledge.  

In other words, if you find the accused had (his) (her) suspicions aroused that (he) (she) was required to be present at a certain place of duty at a time prescribed, but then deliberately omitted making further inquiries because he wished to remain in ignorance, you may find the accused had the required knowledge.  

I emphasize, however, that knowledge cannot be established by mere negligence, foolishness, or even stupidity on the part of the accused.  The burden is on the prosecution to prove every element of this offense beyond a reasonable doubt, including that the accused actually knew that (he) (she) was required to be present at the appointed time and place of duty.  Consequently, unless you are satisfied beyond a reasonable doubt that the accused either had actual knowledge that (he) (she) was required to be present at the appointed time and place of duty, or that the accused deliberately avoided that knowledge, as I have defined that term, then you must find the accused not guilty.

NOTE 3:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

3a–10–2.  ABSENCE FROM UNIT, ORGANIZATION, OR PLACE OF DUTY (ARTICLE 86)

a.  MAXIMUM PUNISHMENT:

(1) Up to 3 days:  2/3 x 1 month, 1 month, E-1.

(2) Over 3 to 30 days:  2/3 x 6 months, 6 months, E-1.

(3) Over 30 days:  DD, TF, 1 year, E-1.

(4) Over 30 days and terminated by apprehension:  DD, TF, 18 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, on or about __________, without authority, absent himself/herself from (his) (her) (unit) (organization) (place of duty at which (he) (she) was required to be), to wit: __________, located at __________, and did remain so absent until ((he) (she) was apprehended) on or about __________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused went from or remained absent from (his) (her) (unit) (organization) (place of duty at which (he) (she) was required to be), that is, (state name of unit, organization, or place of duty);


(2) That the absence was without authority from someone who could give the accused leave; (and)


(3) That the accused remained absent until (state the date of alleged termination of absence); [and]


[(4)] That the accused’s absence was terminated by apprehension.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 1:  Termination by apprehension alleged.  If termination by apprehension is alleged, give the following: 

“Apprehension” means that the accused’s return to military control was involuntary.  It must be shown that neither the accused nor persons acting at (his) (her) request initiated the accused’s return.  

(That the accused was apprehended by civilian authorities, for a civilian violation, and was thereafter turned over to military control by the civilian authorities, does not necessarily indicate that the accused’s return was involuntary.  Such return may be deemed involuntary if, after the accused was apprehended, such civilian authorities learned of the accused’s military status from someone other than the accused or persons acting at (his) (her) request.)  

(In addition, the return may be involuntary if, after being apprehended by civilian authorities, the accused disclosed (his) (her) identity as a result of a desire to avoid trial, prosecution, punishment, or other criminal action at the hands of such civilian authorities.  However, if the accused disclosed (his) (her) identity to the civilian authorities because of the accused’s desire to return to military control, the accused’s return should not be deemed involuntary or by apprehension.)  

(The arrest of an accused by civilian authorities does not, in the absence of special circumstances, terminate (his) (her) unauthorized absence by apprehension where the record does not show such apprehension to have been conducted with or done on behalf of the military authorities.  Thus, in the absence of special circumstances, mere apprehension by civilian authorities does not sustain the government’s burden of showing that the return to military control was involuntary.)

NOTE 2:  Apprehension controverted.  When the question of apprehension is at all controverted, the following instruction must be given:

You will note that of the four elements that I have listed, only the last element concerns apprehension.  To convict the accused of AWOL terminated by apprehension, you must be convinced beyond a reasonable doubt of all four elements, including the element of apprehension.  If you are convinced of all the elements except the element of apprehension, you may convict the accused of AWOL, but not of AWOL terminated by apprehension.

NOTE 3:  Apprehension by civil authorities.  If raised by the evidence, the following instructions may be appropriate:

There has been evidence presented which may indicate that the accused was taken into custody by civil authorities and returned to military control by civil authorities.  This evidence, if you believe it, does not by itself prove that the accused’s absence was terminated involuntarily.  Rather, it is only some evidence to be considered by you along with all the other evidence in this case in deciding whether the accused’s absence ended voluntarily or involuntarily.  

A return to military control may be involuntary if, after the accused was apprehended by civil authorities for a civil violation, the civil authorities learned of the accused’s military status in some way other than by a voluntary disclosure by the accused or by some person acting at the accused’s request.  

(In addition) (A return to military control may be involuntary if, after being apprehended by civil authorities for a civil violation, the accused disclosed (his) (her) identity and military status because of a desire to avoid trial, prosecution, punishment, or other criminal action by civil authorities.) (However) (If it appears that, after apprehension by civil authorities for a civil violation, the accused voluntarily disclosed (his) (her) identity and military status to the civil authorities because of a desire to return to military control and not because of a primary desire to avoid criminal action by civil authorities, the accused’s return should be considered voluntary and not terminated by apprehension.)

NOTE 4:  Voluntary termination and casual presence.  When some evidence has been presented that raises the issue of voluntary termination of an unauthorized absence prior to the end date alleged in the specification (see United States v. Rogers, 59 MJ 584 (ACCA 2003)), the following instruction should be given:

There has been some evidence that the accused was present (on a military (installation) (base) (camp) (post)) (in a military facility) (at/on board—location) prior to the end date alleged in (The) Specification _____ of (The) (Additional) Charge _____.  Casual presence for personal reasons (on a military (installation) (base) (camp) (post)) (in a military facility) (at/on board—location), without more, does not terminate an unauthorized absence.  To voluntarily terminate an unauthorized absence, the absentee must physically present (himself) (herself) to someone with authority to apprehend (him) (her), that is, a commissioned officer, a noncommissioned officer, or a military policeman (or __________) with the intent to return to military duty.  The absentee must properly identify (himself) (herself) and disclose (his) (her) absentee status, and submit to the control exercised over (him) (her).  If the absentee does not disclose (his) (her) status, the person to whom the absentee presented (himself) (herself) must have been aware already of the absentee’s status, or had a duty to inquire and could have, with reasonable diligence, determined the absentee’s status.  

The prosecution bears the burden of proof to establish beyond a reasonable doubt that the accused did not voluntarily terminate (his) (her) absentee status.  In order to find the accused guilty of an unauthorized absence for the entire period alleged in the specification, you must be convinced beyond a reasonable doubt that the accused did not voluntarily terminate (his) (her) absentee status prior to the end date alleged in the specification.  

(If you find that the accused went from or remained absent without authority as alleged, but voluntarily terminated (his) (her) absentee status prior to the end date alleged, but later absented (himself) (herself) from (his) (her) (unit) (organization) (place of duty at which (he) (she) was required to be), you may find the accused guilty, by exceptions and substitutions, of two or more separate unauthorized absences under one specification, provided that each unauthorized absence is included within the overall period alleged in the specification.)

NOTE 5:  Multiple unauthorized absences under single specification.  An accused may be found guilty of two or more separate unauthorized absences under one specification, provided that each absence is included within the period alleged in the specification and provided that the accused was not mislead.  If an accused is found guilty of two or more unauthorized absences under a single specification, the maximum authorized punishment shall not exceed that authorized if the accused had been found guilty as charged in the specification.

3a–10–3.  ABSENCE FROM UNIT, ORGANIZATION, OR PLACE OF DUTY WITH INTENT TO AVOID MANEUVERS OR FIELD EXERCISES (ARTICLE 86)

a.  MAXIMUM PUNISHMENT:  BCD, TF, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, on or about __________, without authority and with intent to avoid (maneuvers) (field exercises), absent himself/herself from (his) (her) (unit) (organization) (place of duty at which he/she was required to be), to wit:  __________ located at (__________), and did remain so absent until on or about _________.

c.  ELEMENTS: 

(1) That (state the time and place alleged), the accused went from or remained absent from (his) (her) (unit) (organization) (place of duty at which (he) (she) was required to be), that is, (state the name of unit, organization, or place of duty);


(2) That this absence was without authority;


(3) That the accused remained absent until (state the date of alleged termination of absence);


(4) That the accused knew that the absence would occur during (a part of) a period of (maneuvers) (field exercises) in which (he) (she) was required to participate; and


(5) That the accused intended by (his) (her) absence to avoid (all) (part) of the period of such (maneuvers) (field exercises).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

NOTE 1:  Voluntary termination and casual presence.  When some evidence has been presented that raises the issue of voluntary termination of an unauthorized absence prior to the end date alleged in the specification (see United States v. Rogers, 59 MJ 584 (ACCA 2003)), the following instruction should be given:

There has been some evidence that the accused was present (on a military (installation) (base) (camp) (post)) (in a military facility) (at/on board—location) prior to the end date alleged in (The) Specification _____ of (The) (Additional) Charge _____.  Casual presence for personal reasons (on a military (installation) (base) (camp) (post)) (in a military facility) (at/on board—location), without more, does not terminate an unauthorized absence.  To voluntarily terminate an unauthorized absence, the absentee must physically present (himself) (herself) to someone with authority to apprehend (him) (her), that is, a commissioned officer, a noncommissioned officer, or a military policeman (or __________) with the intent to return to military duty.  The absentee must properly identify (himself) (herself) and disclose (his) (her) absentee status, and submit to the control exercised over (him) (her).  If the absentee does not disclose (his) (her) status, the person to whom the absentee presented (himself) (herself) must have been aware already of the absentee’s status, or had a duty to inquire and could have, with reasonable diligence, determined the absentee’s status.  

The prosecution bears the burden of proof to establish beyond a reasonable doubt that the accused did not voluntarily terminate (his) (her) absentee status.  In order to find the accused guilty of an unauthorized absence for the entire period alleged in the specification, you must be convinced beyond a reasonable doubt that the accused did not voluntarily terminate (his) (her) absentee status prior to the end date alleged in the specification.  

(If you find that the accused went from or remained absent without authority as alleged, but voluntarily terminated (his) (her) absentee status prior to the end date alleged, but later absented (himself) (herself) from (his) (her) (unit) (organization) (place of duty at which (he) (she) was required to be), you may find the accused guilty, by exceptions and substitutions, of two or more separate unauthorized absences under one specification, provided that each unauthorized absence is included within the overall period alleged in the specification.)

NOTE 2:  “Deliberate avoidance” raised.  The following instruction should be given when the issue of “deliberate avoidance,” as discussed in United States v. Adams, 63 MJ 223 (CAAF 2006), is raised:

I have instructed you that the accused must have known that the absence would occur during (a part of) a period of (maneuvers)(field exercises) in which (he)(she) was required to participate.  you may not find the accused guilty of this offense unless you believe beyond a reasonable doubt that the accused actually knew that the absence would occur during (a part of) a period of (maneuvers)(field exercises) in which (he)(she) was required to participate. 

The accused may not, however, willfully and intentionally remain ignorant of a fact important and material to (his) (her) conduct in order to escape the consequences of criminal law.  Therefore, if you have a reasonable doubt that the accused actually knew that the absence would occur during (a part of) a period of (maneuvers)(field exercises) in which (he)(she) was required to participate, but you are nevertheless satisfied beyond a reasonable doubt that:  

a.  The accused was aware that there was a high probability that the absence would occur during (a part of) a period of (maneuvers)(field exercises) in which (he)(she) was required to participate; and  

b.  The accused deliberately and consciously tried to avoid learning that the absence would occur during (a part of) a period of (maneuvers)(field exercises) in which (he)(she) was required to participate, then you may treat this as the deliberate avoidance of positive knowledge.  Such deliberate avoidance of positive knowledge is the equivalent of actual knowledge.  

In other words, if you find the accused had (his) (her) suspicions aroused that the absence would occur during (a part of) a period of (maneuvers)(field exercises) in which (he)(she) was required to participate but then deliberately omitted making further inquiries because he wished to remain in ignorance, you may find the accused had the required knowledge.  I emphasize, however, that knowledge cannot be established by mere negligence, foolishness, or even stupidity on the part of the accused.  The burden is on the prosecution to prove every element of this offense beyond a reasonable doubt, including that the accused actually knew that the absence would occur during (a part of) a period of (maneuvers)(field exercises) in which (he)(she) was required to participate.  Consequently, unless you are satisfied beyond a reasonable doubt that the accused either had actual knowledge that the absence would occur during (a part of) a period of (maneuvers)(field exercises) in which (he)(she) was required to participate, or that the accused deliberately avoided that knowledge, as I have defined that term, then you must find the accused not guilty.

NOTE 3:  Multiple unauthorized absences under single specification.  An accused may be found guilty of two or more separate unauthorized absences under one specification, provided that each absence is included within the period alleged in the specification and provided that the accused was not mislead.  If an accused is found guilty of two or more unauthorized absences under a single specification, the maximum authorized punishment shall not exceed that authorized if the accused had been found guilty as charged in the specification.

NOTE 4: Other Instructions.  Instruction 7-3, Circumstantial Evidence (Intent and Knowledge) is ordinarily applicable.

3a–10–4.  ABANDONING WATCH OR GUARD (ARTICLE 86)

a.  MAXIMUM PUNISHMENT:

(1) Unauthorized absence:  2/3 x 3 months, 3 months, E-1.

(2) With intent to abandon:  BCD, TF, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), being a member of the __________ (guard) (watch) (duty section), did, (at/on board—location), on or about __________, without authority, go from (his) (her) (guard) (watch) (duty section) (with intent to abandon the same).

c.  ELEMENTS: 

(1) That the accused was a member of the (guard) (watch) (duty section) at (state the time and place alleged);


(2) That (state the time and place alleged), the accused went from or remained absent from (his) (her) (guard) (watch) (duty section); (and)

(3) That this absence was without authority; [and]

[(4)] That the accused intended to abandon (his) (her) (guard) (watch) (duty section).

d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

(“Intended to abandon” means that the accused, at the time the absence began or at some time during the absence, must have intended to completely separate (himself) (herself) from all further responsibility for (his) (her) particular duty as a member of the (guard) (watch) (duty section).)
NOTE 1:  Definition of “duty section”.  The term “duty section” has a specialized meaning, and does not refer to the place where a member performs routine duties.  If abandonment of duty section is alleged, give the following additional instruction:

“Duty section” describes a group of personnel who have been designated to remain within the limits of a military (vessel) (command) during those times, such as liberty hours, when personnel strength is below normal, in order to accomplish the mission and ensure the safety of the (vessel) (command).

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–11–1.  MISSING MOVEMENT (ARTICLE 87)

a.  MAXIMUM PUNISHMENT:

(1) Through design:  DD, TF, 2 years, E-1.

(2) Through neglect:  BCD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board—location), on or about __________, through (neglect) (design) miss the movement of (Aircraft No.  __________) (Flight __________) (the USS __________) (Company A, 1st Battalion, 7th Infantry) (__________) with which (he) (she) was required in the course of duty to move.

c.  ELEMENTS: 
(1) That the accused was required in the course of duty to move with a (ship) (aircraft) (unit), to wit:  (state the ship, aircraft, or unit alleged);


(2) That the accused knew of the prospective movement of the (ship) (aircraft) (unit); and

(3) That (state the time and place alleged), the accused missed the movement of the (aircraft) (unit) (ship) through (design) (neglect).
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Movement” includes a move, transfer, or shift of a ship, aircraft, or unit involving a substantial distance and period of time.  “Movement” does not include practice marches of a short duration with a return to the point of departure, and minor changes in location of ships, aircraft, or units. 

(“Movement” may also mean the deployment of one or more individual service members as passengers aboard military or civilian aircraft or watercraft in conjunction with temporary or permanent changes of duty assignments.)

(Failure of a service member to make a routine movement aboard commercial transportation, however, does not violate Article 87 when such failure is unlikely to cause foreseeable disruption of military operations.)

To be guilty of this offense, the accused must have actually known of the prospective movement that was missed.  (Knowledge of the exact hour or even of the exact date of the scheduled movement is not required.  It is sufficient if the accused knew the approximate date as long as there is a causal connection between the conduct of the accused and the missing of the scheduled movement.)  Knowledge may be proved by circumstantial evidence.

NOTE 2:  If “through design” alleged.  If “through design” is alleged, give the following:

“Through design” means on purpose, intentionally, or according to plan and requires specific intent to miss the movement. 

NOTE 3:  If “through neglect” alleged.  If “through neglect” is alleged, give the following:

“Through neglect” means the omission to take such measures as are appropriate under the circumstances to assure presence with a ship, aircraft, or unit at the time of a scheduled movement, or doing some act without giving attention to its probable consequences in connection with the prospective movement, such as a departure from the vicinity of the prospective movement to such a distance as would make it likely that one could not return in time for the movement. 

NOTE 4:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.  If missing movement through design alleged, Instruction 7-3, Circumstantial Evidence (Intent), will ordinarily be applicable.

e.  REFERENCES:  United States v. Quezada, 40 MJ 109 (CMA 1994); United States v. Gibson, 17 MJ 143 (CMA 1984); United States v. Graham, 16 MJ 460 (CMA 1983); United States v. Johnson, 11 CMR 174 (CMA 1953).

3a–11–2.  JUMPING FROM VESSEL INTO THE WATER (ARTICLE 87)

a.  MAXIMUM PUNISHMENT:  BCD, TF, 6 months, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, on board __________, at (location), on or about __________, wrongfully and intentionally jump from __________, a vessel in use by the armed forces, into the (sea) (lake) (river).
c.  ELEMENTS: 
(1) That (state the time and place alleged), the accused jumped from (state the name or description of the vessel), a vessel in use by the armed forces, into the water; and


(2) That such act by the accused was wrongful and intentional.
d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“In use by the armed forces” means any vessel operated by or under the control of the armed forces.  This offense may be committed at sea, at anchor, or in port.

“Wrongful” means without legal justification or excuse.

“Intentional” means deliberately or on purpose.

NOTE:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily applicable.

3a–11a–1.  RESISTING APPREHENSION (ARTICLE 87a) 

a.  MAXIMUM PUNISHMENT:  BCD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that _________ (personal jurisdiction data), did, (at/on board--location), on or about _________, resist being apprehended by _________, (an armed force policeman) (_________), a person authorized to apprehend the accused.

c.  ELEMENTS: 

(1) That (state the time and place alleged), (state the name and status of the person alleged to be apprehending) attempted to apprehend the accused;


(2) That (state the name and status of the person alleged to be apprehending) was authorized to apprehend the accused; and 


(3) That the accused actively resisted the apprehension.
d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

“Apprehension” means taking a person into custody; that is, placing a restraint on a person’s freedom of movement.  The restraint may be physical and forcible, or it may be imposed by clearly informing the person being apprehended that (he) (she) is being taken into custody.  An apprehension is attempted, then, by clearly informing a person orally or in writing that (he) (she) is being taken into custody or by attempting to use a degree and kind of force which clearly indicates that (he) (she) is being taken into custody.

To resist apprehension, a person must actively resist the restraint attempted to be imposed by the person apprehending.  (This resistance may be accomplished by assaulting or striking the person attempting to apprehend the accused.)  (Mere use of words of protest or of argumentative or abusive language will not amount to the offense of resisting apprehension.)

(An attempt to escape from custody after an apprehension is complete does not amount to the offense of resisting apprehension.)

NOTE 1:  Flight.  In United States v. Harris, 29 MJ 169 (CMA 1989), the court held that mere flight is insufficient to establish the offense.  Note that fleeing apprehension is an offense under Article 87a (See Instruction 3a-11a-2).  Accordingly, the following instruction may be given when appropriate:

(Evidence of flight, if any, may be considered by you, along with all other evidence, in determining whether the accused committed the offense of resisting apprehension.  (However, mere flight is insufficient to establish the offense of resisting apprehension.))

NOTE 2:  Lawfulness of apprehension at issue.  The military judge resolves, as an interlocutory question, whether a certain status would authorize that person to apprehend the accused and ordinarily determines whether the apprehension was lawful.  The fact finder decides whether the person who attempted to make the apprehension actually had such a status.  Resisting a person not authorized to apprehend is not an offense under this article.  Specifically, resisting apprehension by non-military affiliated law enforcement officers for non-military offenses is not a violation of this article.  Military affiliated law enforcement officials and commissioned, warrant, petty, and noncommissioned officers may lawfully apprehend any person subject to the UCMJ.  Article 7c, UCMJ.  MCM, RCM 302(b).  A civil officer who has the authority to apprehend offenders under the laws of the United States or a state, territory, commonwealth, or the District of Columbia may lawfully apprehend a deserter from the armed forces.  Article 8, UCMJ.  (In such cases, the military judge must determine as a matter of law that the reason for the apprehension was, inter alia, because the accused was suspected of desertion.)  When there is an issue as to whether the person who either attempted to apprehend or apprehended the accused actually occupied a position that authorized him to apprehend the accused, the following instruction may be appropriate:

An accused may not be convicted of this offense unless the person who (attempted to apprehend) (apprehended) (him) (her) was authorized to apprehend the accused.

As a matter of law, a [military or military affiliated law enforcement official] [(commissioned) (warrant) (petty) (noncommissioned) officer] [police officer] [constable] [highway patrolman] [__________] was authorized to apprehend the accused at the time of the alleged offense.

However, you may find the accused guilty of this offense only if you are satisfied beyond a reasonable doubt that the person who (attempted to apprehend) (apprehended) the accused actually was a (military or military affiliated law enforcement official) ([commissioned] [warrant][petty] [noncommissioned] officer) ([police officer] [constable] [highway patrolman] [__________]) at the time of the [attempted] apprehension.

NOTE 3:  Mistake of Fact.  The accused’s belief at the time that no basis exists for the apprehension is not a defense.  It is a defense, however, that the accused held a reasonable belief that the person attempting to apprehend did not have authority to do so.  If there is evidence raising such a defense, the following instruction should be given.
The evidence has raised the issue of mistake on the part of the accused concerning whether (state the name and status of the person alleged to be apprehending) was authorized to apprehend (him) (her).

The accused is not guilty of the offense of resisting apprehension (1) if (he) (she) mistakenly believed that (state the name and status of the person alleged to be apprehending) was not authorized to apprehend (him) (her), and (2) if such belief on (his) (her) part was reasonable. 

(The accused’s belief that (state the name and status of the person alleged to be apprehending) had no basis to apprehend (him) (her) is not a defense.)

To be reasonable the belief must have been based on information, or lack of it, which would indicate to a reasonable person that (state the name and status of the person alleged to be apprehending) was not authorized to apprehend him/her.  (Additionally, the mistake cannot be based on a negligent failure to discover the true facts. Negligence is the absence of due care.  Due care is what a reasonably careful person would do under the same or similar circumstances.)

You should consider the accused’s (age) (education) (experience) (__________) along with the other evidence on this issue, (including, but not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).

The burden is on the prosecution to establish the accused’s guilt.  If you are convinced beyond a reasonable doubt that, at the time of the charged offense, the accused was not under the mistaken belief that (state the name and status of the person alleged to be apprehending) was not authorized to apprehend (him) (her), the defense of mistake does not exist.  Even if you conclude that the accused was under the mistaken belief that (state the name and status of the person alleged to be apprehending) was not authorized to apprehend (him) (her), if you are convinced beyond a reasonable doubt that, at the time of the charged offense, the accused’s mistake was unreasonable, the defense of mistake does not exist.

NOTE 4:  Voluntary intoxication and mistake of fact.  If there is evidence the accused may have been under the influence of an intoxicant, the following instruction should ordinarily be given in conjunction with the above mistake of fact instruction: 

There has been some evidence concerning the accused’s state of intoxication at the time of the alleged offense.  On the question of whether the accused’s belief was reasonable, you may not consider the accused’s intoxication, if any, because a reasonable belief is one that an ordinary, prudent, sober adult would have under the circumstances of this case.  Voluntary intoxication does not permit what would be an unreasonable belief in the mind of a sober person to be considered reasonable because the person is intoxicated.

3a–11a–2.  FLEEING APPREHENSION (ARTICLE 87a)

a.  MAXIMUM PUNISHMENT:  BCD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data) did, (at/on board--location), on or about __________, flee apprehension by __________, (an armed force policeman) (__________), a person authorized to apprehend the accused.

c.  ELEMENTS: 

(1) That (state the time and place alleged), (state the name and status of the person alleged to be apprehending) attempted to apprehend the accused;


(2) That (state the name and status of the person alleged to be apprehending) was authorized to apprehend the accused; and


(3) That the accused fled from the apprehension.
d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

“Apprehension” means taking a person into custody; that is, placing a restraint on a person’s freedom of movement.  The restraint may be physical and forcible, or it may be imposed by clearly informing the person being apprehended that (he) (she) is being taken into custody.  An apprehension is attempted, then, by clearly informing a person orally or in writing that (he) (she) is being taken into custody or by attempting to use a degree and kind of force which clearly indicates that (he) (she) is being taken into custody.  Flight from apprehension must be active, such as running or driving away from the person attempting to apprehend the accused.  (Mere use of words of protest or of argumentative or abusive language will not amount to the offense of fleeing apprehension.)

NOTE 1:  Lawfulness of apprehension at issue.  Ordinarily, the military judge resolves, as an interlocutory question, whether a certain status would authorize that person to apprehend the accused and whether the apprehension was lawful.  The fact finder decides whether the person who attempted to make the apprehension actually had such a status.  Fleeing a person not authorized to apprehend does not constitute an offense under this article.    Specifically, fleeing apprehension by non-military affiliated law enforcement officers for non-military offenses is not a violation of this article.  Military affiliated law enforcement officials and commissioned, warrant, petty, and noncommissioned officers may lawfully apprehend any person subject to the UCMJ.  Article 7c, UCMJ.  MCM, RCM 302(b).  A civil officer who has the authority to apprehend offenders under the laws of the United States or a state, territory, commonwealth, or the District of Columbia may lawfully apprehend a deserter from the armed forces.  Article 8, UCMJ.  (In such cases, the military judge must determine as a matter of law that the reason for the apprehension was, inter alia, because the accused was suspected of desertion.)  When there is an issue as to whether the person who either attempted to apprehend or apprehended the accused actually occupied a position that authorized him to apprehend the accused, the following instruction may be appropriate:

An accused may not be convicted of this offense unless the person who (attempted to apprehend) (apprehended) (him) (her) was authorized to apprehend the accused.

As a matter of law, a [military or military affiliated law enforcement official] [(commissioned) (warrant) (petty) (noncommissioned) officer] [police officer] [constable] [highway patrolman] [__________] was authorized to apprehend the accused at the time of the alleged offense.

However, you may find the accused guilty of this offense only if you are satisfied beyond a reasonable doubt that the person who (attempted to apprehend) (apprehended) the accused actually was a (military or military affiliated law enforcement official) ([commissioned] [warrant][petty] [noncommissioned] officer) ([police officer] [constable] [highway patrolman] [__________]) at the time of the [attempted] apprehension.

NOTE 2:  Mistake of Fact.  The accused’s belief at the time that no basis exists for the apprehension is not a defense.  It is a defense, however, that the accused held a reasonable belief that the person attempting to apprehend did not have authority to do so.  If there is evidence raising such a defense, the following instruction should be given.

The evidence has raised the issue of mistake on the part of the accused concerning whether (state the name and status of the person alleged to be apprehending) was authorized to apprehend (him) (her).

The accused is not guilty of the offense of fleeing apprehension (1) if (he) (she) mistakenly believed that (state the name and status of the person alleged to be apprehending) was not authorized to apprehend him/her, and (2) if such belief on his/her part was reasonable. 

(The accused’s belief that (state the name and status of the person alleged to be apprehending) had no basis to apprehend (him) (her) is not a defense.)

To be reasonable the belief must have been based on information, or lack of it, which would indicate to a reasonable person that (state the name and status of the person alleged to be apprehending) was not authorized to apprehend him/her.  (Additionally, the mistake cannot be based on a negligent failure to discover the true facts. Negligence is the absence of due care.  Due care is what a reasonably careful person would do under the same or similar circumstances.)

You should consider the accused’s (age) (education) (experience) (__________) along with the other evidence on this issue, (including, but not limited to (here the military judge may specify significant evidentiary factors bearing on the issue and indicate the respective contentions of counsel for both sides)).

The burden is on the prosecution to establish the accused’s guilt.  If you are convinced beyond a reasonable doubt that, at the time of the charged offense, the accused was not under the mistaken belief that (state the name and status of the person alleged to be apprehending) was not authorized to apprehend (him) (her), the defense of mistake does not exist.  Even if you conclude that the accused was under the mistaken belief that (state the name and status of the person alleged to be apprehending) was not authorized to apprehend (him) (her), if you are convinced beyond a reasonable doubt that, at the time of the charged offense, the accused’s mistake was unreasonable, the defense of mistake does not exist.

NOTE 3:  Voluntary intoxication and mistake of fact.  If there is evidence the accused may have been under the influence of an intoxicant, the following instruction should ordinarily be given in conjunction with the above mistake of fact instruction: 

There has been some evidence concerning the accused’s state of intoxication at the time of the alleged offense.  On the question of whether the accused’s belief was reasonable, you may not consider the accused’s intoxication, if any, because a reasonable belief is one that an ordinary, prudent, sober adult would have under the circumstances of this case.  Voluntary intoxication does not permit what would be an unreasonable belief in the mind of a sober person to be considered reasonable because the person is intoxicated.

3a–11a–3.  BREAKING ARREST (ARTICLE 87a)

a.  MAXIMUM PUNISHMENT:  BCD, TF, 6 months, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), having been placed in arrest (in quarters) (in (his) (her) company area) (__________) by a person authorized to order the accused into arrest, did, (at/on board--location) on or about __________, break said arrest.

c.  ELEMENTS: 


(1) That (state the name and status of the person ordering the accused into arrest) ordered the accused into arrest (in quarters) (in his/her company area) (__________);


(2) That (state the name and status of the person ordering the accused into arrest) was authorized to order the accused into arrest; (and) 


(3) That (state the time and place alleged), the accused went beyond the limits of arrest before being released from that arrest by proper authority; [and]

NOTE 1:  Knowledge of arrest status raised.  If there is any evidence from which it may justifiably be inferred that the accused may not have known of his/her arrest and its limits, give the element below:


[(4)] That the accused knew of (his) (her) arrest and its limits.

d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

NOTE 2:  Types of Arrest.  There are two types of arrest:  pretrial arrest under Article 9, UCMJ, and arrest in quarters under Article 15, UCMJ.  If the accused is alleged to have broken pretrial arrest, give the definition below:

Arrest is restraint imposed upon a person by oral or written orders of competent authority, not imposed as punishment for an offense, directing that person to remain within certain specified limits pending disposition of charges.  The restraint imposed is binding upon the person arrested because of (his) (her) moral and legal obligation to obey the order of arrest. 

NOTE 3:  Arrest in Quarters.  If the accused is alleged to have broken arrest in quarters, give the definition below:

An officer undergoing arrest in quarters as nonjudicial punishment is required to remain within that officer’s quarters during the period of punishment unless the limits of arrest are otherwise extended by appropriate authority.  The quarters of an officer may consist of a military residence, whether a tent, stateroom, or other quarters assigned, or a private residence when government quarters have not been provided.

NOTE 4:  Lawfulness of arrest in issue.  Ordinarily, the legality of the arrest is a question of law to be decided by the military judge.  A commissioned or warrant officer may be ordered into pretrial arrest by a commanding officer with authority over the arrestee.  Rules for Courts-Martial 304(b) (1).  An enlisted person may be ordered into pretrial arrest by any commissioned officer, or a warrant, noncommissioned, or petty officer when authorized to do so by a commanding officer with authority over the arrestee.  Rules for Courts-Martial 304(b) (2) and (3).  An officer may be ordered into arrest in quarters as nonjudicial punishment by an officer exercising general court-martial jurisdiction, a general officer in command, or a principal assistant to an officer exercising general court-martial jurisdiction or a general officer in command.  Paragraphs 2c and 5b, Part V, Manual for Courts-Martial.  The military judge resolves, as an interlocutory question, whether a certain status would authorize that person to place the accused in arrest and whether the arrest was lawful.  The fact finder decides whether the person who placed the accused in arrest actually had such a status.  When there is an issue as to whether the person who ordered the accused into arrest actually occupied a position that authorized him to do so, the following instruction may be appropriate.  The military judge should tailor the instruction based upon the rank of the accused.

An accused may not be convicted of breaking arrest unless the person who placed the accused in arrest was authorized to order the accused into arrest.

You may find the accused guilty of breaking arrest only if you are satisfied beyond a reasonable doubt that (state the name of  the person who ordered the accused into arrest) held the status of (a commanding officer with authority over the accused) (a commissioned officer) (a [warrant] [noncommissioned] officer authorized to arrest the accused by a commanding officer with authority over the accused) ([an officer exercising general court-martial jurisdiction] [a general officer in command] [a principal assistant to (an officer exercising general court-martial jurisdiction) (a general officer in command)]) at the time that he/she ordered the accused into arrest.

NOTE 5:  Other instructions.  If the 4th element is given, Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.  Consider whether Instruction 5-11, Ignorance or Mistake of Fact or Law—General Discussion (General Intent), should be given as well.

3a–11a–4.  ESCAPE FROM CUSTODY (ARTICLE 87a)

a.  MAXIMUM PUNISHMENT:  DD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), did, (at/on board--location), on or about __________, escape from the custody of __________, a person authorized to apprehend the accused. 

c.  ELEMENTS: 

(1) That (state the name and status of the person who apprehended the accused) apprehended the accused;


(2) That (state the name and status of the person who apprehended the accused) was authorized to apprehend the accused; and


(3) That (state the time and place alleged), the accused freed (himself) (herself) from custody before being released by proper authority.
d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

“Apprehension” means taking a person into custody; that is, placing a restraint on a person’s freedom of movement.  The restraint may be physical and forcible.  Restraint may also be imposed by clearly informing the person being apprehended, either orally or in writing, that (he) (she) is being taken into custody, if followed by the accused’s submission to the apprehending authority.  Once a person has submitted to an apprehension or has been forcibly taken into custody, continuing custody may consist of control exercised in the presence of the prisoner by official acts or orders.

NOTE 1:  Lawfulness of apprehension at issue.  Ordinarily, the military judge resolves, as an interlocutory question, whether a certain status would authorize that person to apprehend the accused and whether the apprehension was lawful.  The fact finder decides whether the person who attempted to make the apprehension actually had such a status.  Escape from a person not authorized to apprehend is not an offense under this article.  Military affiliated law enforcement officials and commissioned, warrant, petty, and noncommissioned officers may lawfully apprehend any person subject to the Uniform Code of Military Justice.  Article 7c, Uniform Code of Military Justice.  Manual for Courts-Martial, Rules for Courts-Martial 302(b).  A civil officer who has the authority to apprehend offenders under the laws of the United States or a state, territory, commonwealth, or the District of Columbia may lawfully apprehend a deserter from the armed forces.  Article 8, Uniform Code of Military Justice.  (In such cases, the military judge must determine as a matter of law that the reason for the apprehension was, inter alia, because the accused was suspected of desertion.)  When there is an issue as to whether the person who apprehended the accused actually occupied a position that authorized him to apprehend the accused, the following instruction may be appropriate:

An accused may not be convicted of this offense unless the person who apprehended (him) (her) was authorized to apprehend the accused.

As a matter of law, a [military or military affiliated law enforcement official] [(commissioned) (warrant) (petty) (noncommissioned) officer] [police officer] [constable] [highway patrolman] [__________] was authorized to apprehend the accused at the time of the alleged offense.

However, you may find the accused guilty of this offense only if you are satisfied beyond a reasonable doubt that the person who apprehended the accused actually was a (military or military affiliated law enforcement official) ([commissioned] [warrant] [petty] [noncommissioned] officer) ([police officer] [constable] [highway patrolman] [__________]) at the time of the apprehension.

NOTE 2:  Escape from confinement and custody distinguished.  Though escape from confinement and custody both include throwing off of lawful restraint, confinement and custody are different in nature.  Confinement must be actually imposed to initiate confinement status.  See United States v. Edwards, 69 MJ 375 (CAAF 2011); United States v. Ellsey, 37 CMR 75 (CMA 1966) (proper charge is escape from custody, not escape from confinement, when an accused who has been ordered into confinement escapes prior to being placed in a confinement facility); cf. United States v. Felty, 12 MJ 438 (CMA 1982) (proper charge is escape from confinement when an accused, after having been placed in a confinement facility, escapes from a guard while outside the confinement facility for a magistrate hearing.  Once confined in a military confinement facility, an accused remains in that status until released from confinement by proper authority).

3a–11a–5.  ESCAPE FROM CONFINEMENT––PRETRIAL AND POST–TRIAL CONFINEMENT (ARTICLE 87a)

a.  MAXIMUM PUNISHMENT:

(1) Pretrial confinement:  DD, TF, 1 year, E-1.

(2) Post-trial confinement:  DD, TF, 5 years, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), having been placed in (post-trial) confinement in (place of confinement), by a person authorized to order said accused into confinement did, (at/on board--location), on or about __________, escape from confinement.

c.  ELEMENTS: 


(1) That the accused was placed in confinement in (state the place of confinement) by order of (state the name and status of the person ordering the accused into confinement);


(2) That (state the name and status of the person ordering the accused into confinement) was authorized to order the accused into confinement; (and)


(3) That (state the time and place alleged), the accused freed (himself) (herself) from confinement before being released by proper authority; [and]

NOTE 1:  Escape from post-trial confinement alleged.  If escape from post-trial confinement is alleged, add the following element:


[(4)] That the confinement was the result of a court-martial conviction.

d.  DEFINITIONS AND OTHER INSTRUCTIONS: 

“Confinement” is the physical restraint of a person within a confinement facility or under guard or escort after having been placed in a confinement facility.  The status of confinement, once created, continues until the confined individual is released by proper authority.  Any completed casting off of the physical restraint of the confinement facility or guard before being set free by proper authority is escape from confinement.  An escape is not complete until the prisoner has, at least momentarily, freed (himself) (herself) from the physical restraint of the confinement facility, guard, or escort (so if the prisoner’s movement toward an escape is opposed, or if immediate pursuit follows before the escape is actually completed, there will be no escape until the opposition is overcome or the pursuit is shaken off.) 

(An escape may be accomplished either with or without force or trickery and either with or without the consent of the prisoner’s immediate custodian.)

NOTE 2:  Detention cell and other locations as a confinement facility.  If an issue is raised whether the accused has been delivered to a place that constitutes a confinement facility, the military judge may use the following instruction.  In United States v. Jones, 36 MJ 1154 (ACMR 1993), a detention cell was considered to be a confinement facility.

You are advised that, as a matter of law, the (Fort Lewis Regional Correctional facility) (Cumberland County Jail) (Fort __________ Provost Marshal Detention Cell) (__________) is a confinement facility.

NOTE 3:  The status of confinement and the fact of physical restraint.  Although the status of confinement requires physical restraint, it is not necessary that the prisoner actually have physical restraints (in the form of irons or a guard) applied to him.  A prisoner lawfully placed into confinement is still in a confinement status even if legitimately away from a confinement facility without irons or an escort or guard.  See United States v. Felty, 12 MJ 438 (CMA 1982) (proper charge is escape from confinement when an accused, after having been placed in a confinement facility, escapes from a guard while outside the confinement facility for a magistrate hearing) and United States v. Cornell, 19 MJ 735 (AFCMR 1984) (escape from confinement existed when accused left the base after authorized to leave confinement facility without guard to go to gymnasium). 
NOTE 4:  Moral suasion as confinement.  Although physical restraint is required for confinement to exist, a confined prisoner who is allowed to go to a designated location, unescorted, remains confined by moral suasion or moral restraint which serves as a substitute for the physical restraint.  See United States v. Standifer, 35 MJ 615, 617 (AFCMR 1992) (prisoner’s escort allowed accused to visit wife alone); cf. United States v. Maslanich, 13 MJ 611, 614 (AFCMR 1982), pet. denied, 14 MJ 236 (CMA 1982) (accused left defense counsel’s office where guard had left him.)  If an issue of moral suasion or restraint is raised by the evidence, the following instruction may be appropriate:

A prisoner who has been placed into confinement and who is later allowed outside the confinement facility to perform details or visit other locations remains in confinement.  This status of confinement continues even if the details were performed or the visit occurred without the supervision of a guard or escort.  For example, confinement continues when the prisoner is placed into minimum custody or in a work release program, or is permitted to visit a specific place for a certain period of time, without the presence of a guard or escort.  The moral restraint or moral suasion placed upon the prisoner is a substitute for the physical restraint necessary for the continuation of the prisoner’s confinement.

NOTE 5:  Escape from moral suasion.  If there is an issue whether a prisoner has cast off his restraint when there was only a moral restraint or moral suasion, the following instruction may be helpful.  See United States v. Standifer, 35 MJ 615, 617 (AFCMR 1992); cf. United States v. Anderson, 36 MJ 963, 984 (AFCMR 1993), aff’d, 39 MJ 431 (CMA 1994), cert. denied, 513 U.S. 819 (1994) (no casting off of restraint where escort left accused, unsupervised, off-post and the escort returned to post alone).

A prisoner who is authorized by confinement officials to go to a certain location under escort, and who then persuades the escort to allow him to go to a different place, with or without the escort, has not escaped from confinement, so long as (he) (she) remains within the area permitted by the escort.

NOTE 6:  Effectiveness of the guard’s restraint.  The status of confinement does not depend on whether the guard or escort is armed or has the actual ability to restrain the prisoner.  See United States v. Jones, 36 MJ 1154 (ACMR 1993) (escape by pushing aside unarmed escort); United States v. Standifer, 35 MJ 615, 617 (AFCMR 1992).  Likewise, an ineffective effort by the guard or escort to restrain the accused does not negate the existence of the physical restraint necessary to confinement.  See United States v. Felty, 12 MJ 438 (CMA 1982) (escape where accused falsely told escort he had been released by magistrate and then slipped away); United States v. Maslanich, 13 MJ 611, 614 (AFCMR 1982), pet. denied, 14 MJ 236 (CMA 1982).  If this issue is raised by the evidence, the following instruction may be helpful:

The status of confinement while under guard or escort does not depend on whether the guard or escort is armed or has the actual physical prowess to restrain the prisoner.  Nor is it necessary that the prisoner be shackled.  Once confinement is imposed and the accused knows of (his) (her) confinement, that status continues until it is lifted by an official with the authority to do so.

NOTE 7:  Inception of post-trial confinement—accused not in pretrial confinement when sentence was adjudged.  If there is an issue whether post-trial confinement has begun, and the accused was not in pretrial confinement when the sentence was adjudged, the following instruction may be appropriate.  (See NOTE 10 regarding the distinction between escape from custody and from confinement):

As a general rule, post-trial confinement begins when the accused has been ordered into confinement pursuant to the sentence of a court-martial and the accused is delivered to a confinement facility.

NOTE 8:  Inception of post-trial confinement—accused in pretrial confinement when sentence was adjudged.  If there is an issue whether post-trial confinement has begun, and the accused was in pretrial confinement when the sentence was adjudged, the following instruction may be appropriate:

An individual in pretrial confinement at the time a sentence to confinement is adjudged remains in a confinement status.  Upon adjournment of the court-martial and an order by competent authority, such as a commanding officer or the trial counsel, the status of pretrial confinement automatically becomes one of post-trial confinement.

NOTE 9:  Mistake of fact as to status, release, or limits of confinement.  If the evidence raises an issue of whether the accused knew he or she was confined, believed he or she had been released, or knew the limits of confinement, Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily appropriate.  Instruction 5-11, Ignorance or Mistake of Fact or Law—General Discussion (Actual Knowledge), may be appropriate.

NOTE 10:  Escape from confinement and custody distinguished.  Though escape from confinement and custody both include throwing off of lawful restraint, confinement and custody are different in nature.  Confinement must be actually imposed to initiate confinement status.  See United States v. Edwards, 69 MJ 375 (CAAF 2011); United States v. Ellsey, 37 CMR 75 (CMA 1966) (proper charge is escape from custody, not escape from confinement, when an accused who has been ordered into confinement escapes prior to being placed in a confinement facility); cf. United States v. Felty, 12 MJ 438 (CMA 1982) (proper charge is escape from confinement when an accused, after having been placed in a confinement facility, escapes from a guard while outside the confinement facility for a magistrate hearing.  Once confined in a military confinement facility, an accused remains in that status until released from confinement by proper authority). 

NOTE 11:  Legality of the confinement.  Ordinarily, the legality of confinement is a question of law to be decided by the military judge.

3a–11b–1.  ESCAPE FROM CORRECTIONAL CUSTODY (ARTICLE 87b)

a.  MAXIMUM PUNISHMENT:  DD, TF, 1 year, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), while undergoing the punishment of correctional custody imposed by a person authorized to do so, did, (at/on board—location), on or about __________, escape from correctional custody.

c.  ELEMENTS: 

(1) That (state the name of the person who placed the accused in correctional custody) placed the accused in correctional custody;


(2) That (state the name of the person who placed the accused in correctional custody) was authorized to place the accused in correctional custody;


(3) That, while in such correctional custody, the accused was under physical restraint; and


(4) That (state the time and place alleged), the accused freed (himself) (herself) from the physical restraint of this correctional custody before being released therefrom by proper authority.

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Correctional custody” describes the physical restraint of a person during duty or nonduty hours (or both) imposed as a punishment under Article 15, Uniform Code of Military Justice.  Any completed casting off of this restraint before being set free by proper authority is escape from correctional custody.  An escape is not complete until a person has, at least momentarily, freed (himself) (herself) from the restraint of the custody (so, if the movement toward an escape is opposed, or if immediate pursuit follows before the escape is actually completed, there will be no escape until the opposition is overcome or the pursuit is shaken off).

(An escape may be accomplished either with or without force or trickery, and either with or without the consent of the custodian.)

NOTE 1:  Proof of underlying offense prohibited.  It is not permissible to introduce evidence of the offense for which correctional custody or any other punishment was imposed.  Proof that the accused was in the status of correctional custody is sufficient.  When documentary evidence is used to establish that correctional custody was properly imposed, it should be masked to avoid reference to the offense for which the accused was originally punished.  In such cases, the following instruction should be given:

The (Article 15 correspondence) (stipulation) (testimony of __________) (__________) was admitted into evidence only for the purpose of its tendency, if any, to show the accused may have been in correctional custody at the time and place referred to in the specification.  You must disregard any evidence of possible misconduct which may have resulted in the accused’s punishment to correctional custody, and you should not speculate about the nature of that possible misconduct.

NOTE 2:  Status of person ordering correctional custody.  Whether the status of the person ordering correctional custody authorized that person to impose correctional custody is a question of law to be decided by the military judge.  Whether the person who imposed correctional custody had such status is a question of fact to be decided by the fact finder.  The following instruction may be appropriate:

Any commander in the accused’s chain of command whose authority has not been restricted by higher authority is authorized to impose correctional custody under Article 15, Uniform Code of Military Justice. Whether the person who allegedly imposed correctional custody in this case, (state the name and rank of the person alleged), was in such a position of authority is a question of fact which you must decide.

3a–11b–2.  BREACH OF CORRECTIONAL CUSTODY (ARTICLE 87b) 

a.  MAXIMUM PUNISHMENT:  BCD, TF, 6 months, E-1.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), while duly undergoing the punishment of correctional custody imposed by a person authorized to do so, did, (at/on board—location), on or about __________, breach the restraint imposed thereunder by __________.

c.  ELEMENTS: 

(1) That (state the name of the person who placed the accused in correctional custody) placed the accused in correctional custody;

(2) That (state the name of the person who placed the accused in correctional custody) was authorized to place the accused in correctional custody;

 
(3) That, while in such correctional custody, the accused was restrained by (state the manner of restraint alleged); and

 (4) That (state the time and place alleged), the accused went beyond the limits of the restraint imposed before having been (released from the correctional custody) (relieved of the restraint) by proper authority.


d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Correctional custody” is the physical restraint of a person during duty or nonduty hours (or both) imposed as a punishment under Article 15, Uniform Code of Military Justice.  Although a person in correctional custody is always under physical restraint, this offense involves the breach of other specific limitations upon a person’s freedom of movement while under the physical restraint.  The specific limitations do not have to be enforced by physical means, and may include restraint imposed upon a person by oral or written orders from competent authority, directing that person to remain within specified limits, or to go to a certain place or to return therefrom, at a designated time or under specified circumstances.  The specific restraint imposed is binding upon the person restrained, not by physical force, but because of (his) (her) moral and legal obligation to obey the orders given (him) (her).

NOTE 1:  Proof of underlying offense prohibited.  It is not permissible to introduce evidence of the offense for which the correctional custody or any additional punishment was imposed.  Proof that the accused was in the status of correctional custody and the specific restraint imposed while in such status is sufficient.  When documentary evidence is used to establish that correctional custody was properly imposed, it should be masked to avoid reference to the offense for which the accused was originally punished.  In such cases, the following instruction should be given:

The (Article 15 correspondence) (stipulation) (testimony of __________) (__________) was admitted into evidence only for the purpose of its tendency, if any, to show the accused may have been in correctional custody at the time and place referred to in the specification.  You must disregard any evidence of possible misconduct which may have resulted in the accused’s punishment to correctional custody, and you should not speculate about the nature of that possible misconduct.

NOTE 2:  Status of person ordering correctional custody.  Whether the status of the person ordering correctional custody authorized that person to impose correctional custody is a question of law to be decided by the military judge.  Whether the person who imposed correctional custody had such status is a question of fact to be decided by the fact finder.  The following instruction may be appropriate:

Any commander in the accused’s chain of command whose authority has not been restricted by higher authority is authorized to impose correctional custody under Article 15, Uniform Code of Military Justice. Whether the person who allegedly imposed correctional custody in this case, (state the name and rank of the person alleged), was in such a position of authority is a question of fact which you must decide.

3a–11b–3.  BREACH OF RESTRICTION (ARTICLE 87b)

a.  MAXIMUM PUNISHMENT:  2/3 x 1 month, 1 month, E-1.

b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), having been restricted to the limits of __________, by a person authorized to do so, did, (at/on board—location), on or about __________, break said restriction.

c.  ELEMENTS: 

(1) That (state the name to the person who ordered restriction) ordered the accused to be restricted to the limits of (state the limits of the restriction alleged); 


(2) That (state the name to the person who ordered restriction) was authorized to order this restriction;


(3) That the accused knew of the restriction and the limits thereof; and


(4) That (state the time and place alleged), the accused went beyond the limits of the restriction before being released therefrom by proper authority.


d.  DEFINITIONS AND OTHER INSTRUCTIONS:

“Restriction” is the moral restraint of a person imposed by an order directing a person to remain within certain specified limits.

NOTE 1:  Proof of underlying offense prohibited.  It is neither necessary nor permissible to prove the offense for which the restriction or any additional punishment was imposed. Proof simply of the status of restriction is sufficient.  When documentary evidence is used to establish that the restriction was properly imposed, it should be masked to avoid reference to the offense for which the accused was originally punished.  The following instruction, may be applicable:

(The Article 15) (court-martial promulgating order) (stipulation) (testimony of __________) (__________) was admitted into evidence solely for the purpose of its tendency, if any, to show that the accused may have been in a restricted status at the time and place referred to in the specification.  You must disregard any evidence of possible misconduct which may have resulted in the accused’s punishment to restriction and you should not speculate about the nature of that possible misconduct.

NOTE 2:  Other instructions.  Instruction 7-3, Circumstantial Evidence (Knowledge), is ordinarily applicable.

