3a–1–1.  PRINCIPALS—AIDING, ABETTING, COUNSELING, COMMANDING, OR PROCURING (ARTICLE 77)

a.  This paragraph does not contain any instructions, but will assist the military judge in formulating instructions when issues of vicarious liability are raised by the evidence.

b.  Article 77 does not define an offense; it merely makes clear that a person who did not personally perform an act charged may still be criminally responsible for that offense.

c.  See Instruction 7-1-4 for the instructions on the vicarious liability of co-conspirators.

d.  When the evidence shows that the accused is the person who actually committed the offense, the military judge should use that Chapter 3 instruction corresponding to the offense charged.

e.  If the evidence shows that the accused did not actually commit the offense, but may be criminally responsible as one who aided and abetted, commanded, counseled, procured, or caused the commission of the offense, the military judge should follow the guidance in Instruction 7-1.  Depending on the evidence, one, two, or all of Instructions 7-1-1 through 7-1-3 will be given.

f.  As Instruction 7-1 indicates, when instructing on an offense in which the accused is not the one who actually committed the offense, the military judge should:

(1) Give the elements of the offense charged indicating that the actual perpetrator, and not the accused, is the one who is alleged to have committed the offense.

(2) After all the elements of the charged offense have been given, add the following element:  “That (state the name of the accused) ((aided and abetted) (counseled) (commanded) (procured) (caused)) (state the name of the actual perpetrator) ((to commit) (in committing)) the offense of (state the alleged offense) by (state the manner alleged).”

(3) Give the instructions and definitions for the offense charged, remembering that “the accused” as used in those instructions and definitions will refer to the actual perpetrator and not the accused at trial.

(4) Give Instructions 7-1-1 through 7-1-3 as required by the evidence.
3a–1–2.  JOINT OFFENDERS (ARTICLE 77)

When an accused is charged as a joint offender, the military judge should consult Instruction 7-2 for assistance in drafting appropriate instructions.

3a–2–1.  ACCESSORY AFTER THE FACT (ARTICLE 78)

a.  MAXIMUM PUNISHMENT:  Maximum authorized for the principal offense, except: no death; no more than 1/2 of the authorized confinement for the principal offense; and no more than 10 years confinement in any case.
b.  MODEL SPECIFICATION:

In that __________ (personal jurisdiction data), knowing that (at/onboard—location), on or about __________, __________ had committed an offense punishable by the Uniform Code of Military Justice, to wit:  __________, did, (at/on board—location) on or about __________, in order to (hinder) (prevent) the (apprehension) (trial) (punishment) of the said __________, (receive) (comfort) (assist) the said __________ by __________.

c.  ELEMENTS: 


(1) That (state the alleged offense), an offense punishable by the Uniform Code of Military Justice, was committed by (state the name of the principal) at (state the time and place alleged); 


(2) That the accused knew that (state the name of the principal) had committed such offense;


(3) That the accused thereafter (state the time and place alleged) [(received) (comforted) (assisted)] (state the name of the principal) by (state the manner alleged); and


(4) That the accused [(received) (comforted) (assisted)] (state the name of the principal) for the purpose of [(hindering) (preventing)] the [(apprehension) (trial) (punishment)] of (state the name of the principal).

d.  DEFINITIONS AND OTHER INSTRUCTIONS:

The accused may be found guilty as an accessory after the fact only if, in addition to all other elements of the offense, you are satisfied beyond a reasonable doubt that:

NOTE 1:  Elements of principal’s offense.  Here, the members must be instructed on the elements of the offense allegedly committed by the principal.  The instructions given should be those setting forth the elements of the pertinent offense and should be carefully tailored to include such factors as value, amount, or other essential ingredients which might affect the maximum punishment.  

NOTE 2:  Principal offense housebreaking or burglary.  In cases in which the offense alleged to have been committed by the principal is burglary or housebreaking, the members should be advised as to the relevant elements of the particular offense or offenses which the evidence indicates the principal may have intended to commit inside the house, building, or structure involved.

NOTE 3:  Maximum punishment for principal offense affected by value.  If the offense committed by the principal is one for which the maximum punishment is graduated according to the value of the property, damage, or amount involved, and if the allegations and evidence will support a finding as to specific value, damage, or amount, the element(s) of the instruction should be phrased so as to set out that value, damage, or amount.  For example, if the offense committed by the principal is larceny, element 1 of the instruction should state:  “That larceny, an offense punishable by the Uniform Code of Military Justice, of property of a value of (state the value alleged) was committed by (state the name of the principal) at (state the time and place alleged).”  Offenses other than larceny and wrongful appropriation which require similar modification of the instruction include:  obtaining services by false pretenses (Article 121b), fraud against the United States (Article 124), knowingly receiving stolen property (Article 122a), and other offenses in violation of Articles 108, 108a, 109, and 123a.  When value, damage, or amount is in issue an instruction in accordance with Instruction 7-16, Variance - Value, Damage, or Amount, should be given.  

NOTE 4:  Conviction of the principal not required.  Conviction of the principal of the offense to which the accused is allegedly an accessory after the fact is not a prerequisite to the trial of the accused.  Furthermore, evidence of the acquittal or conviction of the principal in a separate trial is not admissible to show that the principal did or did not commit the offense.  An accused may be convicted as an accessory after the fact despite the acquittal, in a separate trial, of the principal the accused allegedly comforted, received, or assisted.  

3a–3–1.  CONVICTION OF LESSER INCLUDED OFFENSE (ARTICLE 79)

a.  This paragraph does not contain any instructions but will assist the military judge when the evidence raises a lesser included offense.  A lesser included offense is one that is raised by the evidence and: (1) is “necessarily included” in the greater offense charged (See, elements test outlined in United States v. Jones, 68 M.J. 465 (2010), United States v. Alston, 69 M.J. 214 (2010)); or (2) is designated a lesser included offense by the President (See Appendix 12A, Manual for Courts-Martial).  The offenses expressly designated as lesser included offenses by the President in Appendix 12A only apply to offenses committed on or after 1 January 2019.  

b.  When the evidence raises a lesser included offense, the military judge must instruct on the lesser included offense.  This is done after instructing upon the charged offense.  In the usual case, the order of instructions will be:

(1) Instructions and definitions of the charged offense.

(2) Introducing the lesser included offense.  See paragraph 2-5-10 and paragraph 8-3-9.

(3) Elements and definitions of the lesser included offense.

(4) Comparison between the offense charged and the lesser included offense.  See paragraph 2-5-10b and paragraph 8-3-9b.

(5) If more than one lesser included offense is raised by the evidence, follow the instructional pattern in subparagraphs (2) through (4) above for each lesser included offense.

c.  When lesser included offenses are raised by the evidence, the military judge must ensure that a properly tailored Findings Worksheet is prepared and the military judge instructs the members on the use of that worksheet.

d .  See also Instructions 7-15 and 7-16 with respect to variance and findings by exceptions and substitutions.

