7 September 2006  
One Judge’s Thoughts: Uncharged Misconduct and “Res Gestae”

Imagine you are a defense counsel.  One of your many current clients is charged with assault upon an NCO.  This charge resulted from a brawl in which your client struck several other soldiers, but also struck the NCO when that NCO intervened to stop the fight.  During the brawl, your client apparently referred to the NCO (who was in uniform at the time and identified himself to your client before intervening as “SGT Smith”) as a “dirty nasty leg.”  

The first witness called by the Government is one of the other soldiers your client struck during the fight, before the NCO intervened.  When he begins to describe what your client did to him and what your client called the NCO, you quickly refer back to the charge sheet.  Noting your client is not charged with assault upon this witness or disrespect to the NCO – you rocket from your chair shouting “Objection!  Uncharged Misconduct!”  What happens now?
Facts and circumstances surrounding an offense are always admissible, whether or not they fall into the category of uncharged misconduct. This type of evidence often has been termed "res gestae." It includes conduct, or misconduct not charged, which is admissible because it is so closely intertwined with the offense charged as to be part and parcel of that offense. See United States v. Montgomery, 5 M.J. 832 (A.C.M.R.), pet. denied, 6 M.J. 89 (1978). Evidence of "res gestae" is always admissible both on the merits and during presentencing proceedings regardless of the plea, subject only to the balancing test prescribed by Mil.R.Evid. 403.  

US v. Keith, 17 MJ 1078, 1079-80 (AFCMR 1983).  

Thus, evidence of other acts that occurred during the commission of a charged offense are admissible if the charged and uncharged acts are intertwined and the relevance of the evidence is not substantially outweighed by the danger of unfair prejudice. See United States v. Metz, 34 M.J. 349 (C.M.A. 1992) (“It enables the factfinder to see the full picture so that the evidence will not be confusing and prevents gaps in a narrative of occurrences which might induce unwarranted speculation” and prevents the Government from feeling the need to prefer additional charges just to be able to fill in the gaps in the charged offenses); United States v. Peel, 29 M.J. 235, 239 (C.M.A. 1989), cert. denied, 493 U.S. 1025 (1990). 

Counsel should also take a look at the good Criminal Law Practice Note written by then MAJ Willis Hunter on this issue (1993 Army Lawyer 13, April 1993).  He cites five factors to consider when determining if the evidence sought admitted is res gestae to the charged offense:
First, [is] the uncharged misconduct . . . a necessary preliminary step toward the completion of the charged crime[?]  Second, [is] the uncharged misconduct . . . directly probative of the crime charged[?]  Third, [does] the uncharged misconduct . . . arise from the same transaction or transactions as the charged crime[?]  Fourth, [does] the uncharged misconduct . . . form a necessary and integral part of a particular witness's testimony concerning the charged crime[?]  Fifth, [does] the uncharged misconduct . . . "complete the story" of the charged offenses[?]

Although res gestae evidence does NOT need to be admissible under MRE 404(b)
, counsel offering the evidence would be well-served to consider MRE 404(b) as an alternative theory of admissibility – the MJ is going to ask.  Counsel opposing the evidence should be prepared to address not only res gestae, but both MRE 404(b) and MRE 403 as well.
� Indeed, the advance notice requirement of MRE 404(b) does not apply to res gestae evidence.  See US v. Metz, 34 MJ 349 at 351, n.2.  





