13 Sep 01 (Updated 5 July 2006)
One Judge’s Thoughts:  Pretrial Agreements

     Counsel very often use pretrial agreement templates.  How certain provisions made it into these templates is sometimes shrouded in the mists of history.  However, when asked by the MJ during the BTG, “Counsel, why is that provision in the PTA,” counsel should have a better answer than “sir, that’s the way we have always done it.”  

Here are a couple of thoughts:

1) Why do you need to include in the pretrial agreement “I am satisfied with the defense counsel who has been detailed to defend me.”  That very issue is covered in the boilerplate questions asked by the military judge of the accused later in the guilty plea inquiry.  As a general rule, you need not include in the pretrial agreement something that will be covered by the military judge in the boilerplate.  (And no one should be surprised by the questions asked by the MJ – they are all in DA Pam 27-9.)  Other examples (paraphrased) include:

a. “No one has forced or tried force me to enter into this pretrial agreement or to plead guilty.”

b. “I understand the meaning and effect of my guilty plea.”

c. “I understand that I have a right to be tried by a court consisting of at least five officer members . . . [and the entire explanation of forum rights which the MJ just covered with the accused].”

2) Typically in a mixed plea case, the Government agrees not to go forward on the specifications to which the accused has pleaded not guilty.  When the Government agrees not to present such evidence, what is going to happen to those specifications?  Are they going to be dismissed?  Is the MJ going to enter findings of not guilty?  The pretrial agreement should address that issue (at a minimum, to avoid the potential for sub rosa agreements -- “Hey, you told me you were not going to object to dismissal!”  “Well, I want findings of not guilty”).    Findings of not guilty end the issue permanently – should the accused’s pleas later become improvident, the accused cannot be prosecuted on those offenses.  While dismissal without prejudice theoretically allows prosecution on those dismissed charges, when the charges are dismissed has an impact on how hard that may be, as a practical matter.  If dismissed prior to findings, should the accused’s plea become improvident after findings, those charges dismissed must be re-preferred
.  If dismissal waits until immediately before the announcement of the sentence, should the accused’s plea become improvident after findings but before sentence is announced (keep in mind that the biggest realistic chance for this is the accused’s sworn or unsworn statement), there is no need to re-prefer.  Each option has specific positives and negatives for each side, which are fodder for negotiation.

Pretrial agreements are flexible documents, the contents of which are (theoretically
) subject to negotiation by the parties.  Neither counsel should cede their capabilities as lawyers to some ancient template on a computer.

� This also raises the problem of adding these “additional” (that is, re-preferred) charges after arraignment – see RCM 601(e)(2).  The potential net result is two courts-martial.


� DA Pam 27-9, Instruction 2-7-4, seems to contemplate dismissal immediately before the imposition of sentence.  While that is one option, it is not the only one.  


� Some counsel will argue that they are nothing more than adhesion contracts.





