2 August 2006
One Judge’s Thoughts: MRE 404(b)

MRE 404(b) prohibits uncharged conduct (“other crimes, wrongs, or acts”) as proof of a character trait, to show the person acted in conformance with that character trait.  Essentially, evidence that the accused “did it before” is not admissible to show he “did it again.”  The problem is not that this evidence is not relevant.  The problem is that it is TOO relevant and is subject to misuse by the members – that they will convict because the accused is a “bad person” and not based on the evidence relating to the charged offense.  

Admission under MRE 404(b) is governed by what are referred to as the three “Reynolds” factors (from US v. Reynolds, 29 MJ 105 (CMA 1989)).  As stated by the CAAF in US v. Young, 55 MJ 193 (2001) (citing Reynolds), MRE 404(b) allows uncharged misconduct to be admitted when:

1) The evidence reasonably supports a finding that the accused committed the crime, wrong or act;

2) The crime, wrong or act makes a fact of consequence more or less probable (said another way, it is offered for some reason OTHER than propensity to commit the charged offense); and 

3) Its probative value is not substantially outweighed by the factors listed in MRE 403.  


Several things are worth noting as it relates to MRE 404(b) and the Reynolds factors.  First, MRE 404(b) now requires “reasonable notice in advance of trial” should the Government seek to admit such evidence against the accused.  However, the Defense must request this notice.  Second, the rules of evidence still apply to the proof needed for the first Reynolds factor.  There are no special rules of admissibility for evidence used to establish this first factor.  For example, any documentary evidence must clear the relevance, hearsay, authentication, original documents and MRE 403 hurdles.  Third, the other crime, wrong or act does not need to precede the charged offense to be admissible.  As the CAAF in Young noted, the other crime, wrong or act can take place before, simultaneous with
 or after the charged offense, and still be admitted under MRE 404(b).  Fourth, the acts prohibited by MRE 404(b) do not have to be criminal; they don’t even have to be “wrong.”  They just have to be acts.  Although the common name for this uncharged conduct is “prior bad acts,” such a label is wrong on two counts – the acts need not be “prior” to the charged offense and they need not be “bad.”  Finally, MREs 413 and 414 are exceptions to the rule in MRE 404(b).  Such MRE 413/414 evidence has its own requirements for admissibility (beyond the scope of this note, but for a good discussion of those requirements, see US v. Wright, 53 MJ 476 (2000); US v. Bailey, 55 MJ 38 (2001); US v. Berry, 61 MJ 91 (2005); and US. v. James, 63 MJ 217 (2006)).  

Counsel need to be prepared to address all three Reynolds factors, with evidence and in argument in response to any objection.  At its most basic level, MRE 404(b) requires counsel to articulate why the evidence sought proves something other than propensity to commit the charged offense.  “Talismanic incantations” that the evidence is offered as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident” will not be sufficient.  See US v. Brannan, 18 MJ 181 (CMA 1984).   

� Counsel should also be aware of a related doctrine called “res gestae.”  Evidence of other uncharged acts that occurred during the commission of the charged offense is admissible if the charged and uncharged acts are intertwined and MRE 403 is satisfied.  The uncharged acts are commonly referred to as the “res gestae” of the charged offense.  See US v. Metz, 34 MJ 349 (CMA 1992); US v. Keith, 17 MJ 1078 (AFCMR 1983).   





