21 Sep 01

One Judge’s Thoughts:  Impeachment and the accused – Part II.

     United States v. Goldwire, 55 MJ 139 (2001) put defense counsel on notice that they should be careful about how they get their client’s statements into evidence.  Lest defense counsel think that Goldwire was an aberration, see United States v. Hart, 55 MJ ___ (2001).

     Reiterating the holding from Goldwire, the CAAF made it clear that when the defense offers a hearsay statement of the client, even when elicited on cross-examination, the Government can offer opinion and reputation evidence on the accused’s character for truthfulness under Mil. R. Evid. 806.  But in this per curiam opinion, the CAAF went beyond Mil. R. Evid. 806 by saying:

Moreover, even if the statements were not hearsay defense (sic), the statements put the credibility of appellant’s mistake-of-fact defense at issue.  Thus, we hold that once defense counsel’s cross-examination sought to introduce appellant’s exculpatory statements, it was appropriate to introduce character evidence as to appellant’s untruthfulness.

     Defense counsel beware; the Goldwire landmine is fully armed.

�  Evidentiary purists may take some solace in Judge Sullivan’s concurring opinion.  Judge Sullivan takes the position that the comments made by the accused, as testified to by other witnesses, were NOT hearsay (that is, they were not offered for the truth of the matter asserted by the accused -- that the property was his).  Judge Sullivan’s position is that the statements were not offered to show that the property WAS the accused’s, but were offered only to show that the accused BELIEVED the property was his.  Thus, Judge Sullivan argues, the statements are not hearsay and technically did not trigger Mil. R. Evid. 806.  To the majority here and in Goldwire, this appears to be a distinction without a difference.  However, Judge Sullivan makes it clear that because the defense did not expressly limit those comments to nonhearsay uses, the Government’s challenge to the accused’s credibility is proper.  Given that Judge Sullivan was a single concurring opinion, his evidentiary discussion – however accurate -- is purely academic.








