15 Sep 08:
One Judge’s Thoughts:  Methods of Impeachment (less PIS and Contradiction)

In US v. Sojfer, 47 M.J. 425 (1998), the CAAF discussed the different methods of impeachment:
There are various methods of impeachment. Some of them are based on the Military Rules of Evidence: Character for untruthfulness, prior conviction, instances of misconduct not resulting in a conviction, prior inconsistent statement, and bias.  Others are based on common law rules: Prior inconsistent acts, specific contradiction, and ‘deficiencies in the elements of competency.’ 
Prior inconsistent statements and specific contradiction have been covered in Gateway Session #2.  Let’s look at the other methods of impeachment.
Defects in competency.  This is also referred to as capacity, or the ability of the witness to observe, remember or relate.  This can be something as simple as challenging a witness’ eyesight (“You are required to wear corrective lenses when you drive, aren’t you?  You weren’t wearing them when you claim you saw my client, were you?”) or the length of time that has passed since the incident (“So you are telling us you recall those specific details even though this happened over ten years ago?”).  Extrinsic evidence is admissible to prove this defect (for example, proof of the restriction on a person’s driver’s license, should that person deny a requirement for corrective lenses).  Most typically, this applies to child witnesses and their demonstrated ability (or inability) to distinguish truth from falsehood or reality from fantasy (“If I said there was a flying pink elephant in the upper corner of the courtroom, would that be reality or fantasy?”).  It should go without saying that there must be logical and legal relevance to this evidence; in other words, you need to tie this evidence to the witness’ ability to perceive an event, remember it, recall it later and relate it now.   
Untruthful character.  MRE 608(a) addresses this method.  This rule allows opposing counsel to show a witness
 is untruthful through the opinion or reputation testimony of another witness.  Note that reputation or opinion testimony can relate only to untruthfulness (or truthfulness, but only after the witness’ character for truthfulness has been attacked – no bolstering).  Opinion and reputation are not the same (“What is your opinion about his reputation for untruthfulness” is not a proper question) and do require foundational questions before asking the ultimate question.
  Specific instances of conduct (that is, “He lied to me in the past about X”) are NOT admissible under this rule.  Because this rule relates to opinion or reputation evidence, extrinsic evidence is not applicable.

Prior conviction.  This is covered by MRE 609.  First, in all cases, there must be a “conviction” and that conviction must be of a “crime.”  What is or is not a conviction or a crime may be challenging.  See US v. White, 47 MJ 139 (1997)(discussion of what is a “conviction” for sentencing purposes under RCM 1001(b)).  If the conviction is for a crime punishable above the limitations in MRE 609, the conviction is admissible IF the military judge is convinced the conviction is probative of credibility AND that probative value outweighs
 the prejudicial impact on the accused, REGARDLESS of the kind of crime involved (aggravated assault, for example).  If the conviction is for a crime involving dishonesty or false statement (for example, false swearing or false official statement), the punishment limitations and balancing test of MRE 609 do NOT apply (we are, after all, trying to determine if a witness’ testimony is truthful and what could be more relevant that a conviction for lying or being dishonest).  Finally, there is a 10-year time limit on ALL convictions (regardless of the kind), unless there is advance notice to the other side of intent to admit such evidence AND the military judge determines that the probative value substantially
 outweighs its prejudicial effect.  Extrinsic evidence of the conviction is allowed, should the witness deny the conviction.  See MRE 608(b) (seems strange that the authority for admitting extrinsic evidence under MRE 609 should be in MRE 608(b), but it is).  Analogizing to prior inconsistent statements, if the witness admits the conviction, the impeachment is complete and extrinsic evidence generally is not admissible.  See US v. Button, 34 MJ 139, 140, n. 2 (CMA 1992) (rule against extrinsic evidence when witness admits prior inconsistent statement is not absolute).
Prior conduct not amounting to a conviction.  This is covered by MRE 608(b) and should be a fall back position, should conduct not qualify for admission under MRE 609 or MRE 608(a).  Here, during your cross of the witness who’s credibility you seek to attack, you can ask whether the witness has lied in the past – but you are stuck with the answer; NO extrinsic evidence.  Also note that you cannot call a witness to then testify the other witness lied to him or her in the past – not admissible under MRE 608(a) because it is not opinion or reputation, and not admissible here because the testimony about specific instances of conduct of other witnesses must be done on cross-examination.  Consider this scenario:  Your opponent’s prime witness testified and on cross-examination you got him to admit that he had filed a false travel voucher for TDY three years ago.  To support that witness, your opponent has called a number of witnesses to testify that, in their opinion, the prime witness is truthful.  You could, on cross-examination, ask the character witness about that specific instance of conduct by the prime witness.  Because MRE 608(b) limits discussion of such specific instances to cross-examination (and does not allow for extrinsic evidence), you can’t call the finance clerk to testify about the false travel voucher if the prime witness (or character witnesses) deny it.  Note also that there is a relevance test; you must convince the military judge that the specific instance about which you want to inquire that the specific instance is probative of untruthfulness (or truthfulness, if challenged first).
Bias, partiality, interest in the outcome.  This is MRE 608(c) and DOES allow for extrinsic evidence.  Should the witness deny the information upon which you argue the witness is biased (for example, the alleged victim has filed a civil suit against your client as a result of the alleged assault), you can admit a copy of the civil complaint filed with the local court.  Unlike prior inconsistent statements, there is no requirement to confront the witness and give him or her the opportunity to explain.  Although the rule allows for direct admission of the extrinsic evidence without first questioning the witness about it, such may not be the most prudent advocacy technique.  “Catching” the witness with the evidence, while on the witness stand, may be more effective; hard to deny the civil suit when confronted with the hard copy complaint.

Prior inconsistent acts.  This is a common law method of impeachment, akin to prior inconsistent statement.  As the US Supreme Court noted in Jenkins v. Anderson, 447 U.S. 231, 239 (1980):

Common law traditionally has allowed witnesses to be impeached by their previous failure to state a fact in circumstances in which that fact naturally would have been asserted. []  Each jurisdiction may formulate its own rules of evidence to determine when prior silence is so inconsistent with present statements that impeachment by reference to such silence is probative.
For example, should the witness take a position at trial that is totally at odds with that witness’ behavior before trial, confronting that witness with their prior behavior may be appropriate.  For example, at trial, a witness claims to be in deadly fear of the accused.  However, on four prior occasions, that same witness travelled from one town to another for the purpose of going to dinner and a movie with the accused.  Confronting that witness with his prior inconsistent acts would be an application of this common law rule.
  However, again analogizing to impeachment by a prior inconsistent statement, should the witness admit the prior inconsistent acts, the impeachment is complete and extrinsic evidence would not be allowed.  See US v. Button, 34 MJ 139, 140, n. 2 (CMA 1992) (rule against extrinsic evidence when witness admits prior inconsistent statement is not absolute).       [image: image1.bmp]






� See also One Judge’s Thoughts on How NOT to Challenge Credibility.


� See One Judge’s Thoughts, Impeachment and the Accused and Impeachment and the Accused II.  Both of these identify that the accused can become a “witness” (and thus subject to having his character for truthfulness impeached) by the admission of a written statement only.  Defense counsel beware.  


� For a good example of the foundational questions required, see Military Evidentiary Foundations, Schlueter, et. al., (2nd Edition).


� Note this is “merely” outweighs and not “substantially outweighs” as in MRE 608(b).  


� Id.  


� Trial counsel should be wary of applying this common law rule to an accused’s silence, if the accused at trial makes a statement that one would think he would have made on arrest (for example, the assault was self-defense).  See Doyle v. Ohio, 426 U.S. 610 (1976) (application to post-Miranda silence improper).  Although Fletcher v. Weir, 455 U.S. 603 (1982) says that this rule may be applied – the Fifth Amendment notwithstanding – when the accused was not given Miranda warnings prior to the silence which forms the basis for the impeachment by inconsistent act, this opinion has been questioned.  See Commonwealth v. Spotz, 582 Pa. 207, 870 A.2d 822, 2005 Pa. LEXIS 605 (2005)
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