4 August 2006 (revised 28 Sep 06) 
One Judge’s Thoughts: Experts

Counsel need to understand the difference between an expert assistant and an expert witness.  They serve different functions and counsel get them by different routes.  



Consider this good explanation by the Court of Military Appeals in US v. Turner, 28 MJ 487, 488 (CMA 1989) on the difference between an expert assistant and an expert witness:

An expert may be of assistance to the defense in two ways. The first is as a witness to testify at trial. When serving in this capacity, he properly may be interviewed by the prosecutor. 

An expert also may be of assistance to the defense as a consultant to advise the accused and his counsel as to the strength of the government case and suggest questions to be asked of prosecution witnesses, evidence to be offered by the defense, and arguments to be made. In performing this function, the expert often will receive confidential communications from the accused and his counsel; and he may have occasion to learn about the tactics the defense plans to employ. If the expert consultant were free to disclose such information to the prosecutor prior to trial, a defense counsel would be placed at a great disadvantage; and, indeed, he might hesitate to consult with the expert. The result would be impairment of the accused's right to counsel, because his attorney would be inhibited in the performance of his duties and unable fully to utilize the assistance contemplated by Ake [v. Oklahoma, 470 US 68 (1985)].

[Where an expert assistant has] been assigned to consult with the defense in preparation for trial . . . [the expert assistant is] "the lawyer's representative" for purposes of Mil.R.Evid. 502(a). Cf. United States v. Toledo, supra. Therefore, the prosecutor was not free to interview him. n3 

n3 If defense counsel also planned to use [the expert assistant] as a witness, trial counsel could properly have interviewed him as to the matters about which he would testify. However, in that event, the expert witness should have been advised carefully that he could not reveal any discussions with the accused or with defense counsel, or impart information to trial counsel which was not already available to him. Moreover, defense counsel could properly have insisted on being present during the interview of his own expert witness in order to assure that trial counsel did not stray into forbidden territory.
Expert Assistants:
The CAAF in US v. Gunkle, 55 MJ 26, 31-32 (2001) summarized the law on expert assistants thus:

An accused is entitled to expert assistance provided by the Government if he can demonstrate necessity. United States v. Garries, 22 M.J. 288, 291 (CMA 1986). To demonstrate necessity, an accused "must demonstrate something more than a mere possibility of assistance from a requested expert . . . ." An accused "must show the trial court that there exists a reasonable probability both that an expert would be of assistance to the defense and that denial of expert assistance would result in a fundamentally unfair trial." United States v. Robinson, 39 M.J. 88, 89 (CMA 1994) quoting Moore v. Kemp, 809 F.2d 702, 712 (11th Cir.), cert. denied, 481 U.S. 1054, 95 L. Ed. 2d 847, 107 S. Ct. 2192 (1987). This Court has adopted the three-pronged test for determining necessity: (1) Why is the expert [assistance] needed? (2) What would the expert [assistance] accomplish for the defense? and (3) Why is the defense counsel unable to gather and present the evidence that the expert assistant would be able to develop? United States v. Ford, 51 M.J. 445, 455 (1999), quoting United States v. Gonzalez, 39 M.J. 459, 461 (1994); see also United States v. Ndanyi, 45 M.J. 315, 319 (1996).

Speculation or a “fishing expedition” generally will not entitle the Defense to expert assistance.  Remember, the Defense must show probability of assistance vice possibility of assistance.  Robinson, supra.  

Although an expert assistant may be covered by the attorney-client privilege if properly obtained, the expert is not so covered if not properly obtained (and an “uncovered” expert assistant can be very damaging when he/she discloses important trial information).  
[A] servicemember has no right to help himself to [i.e. “commandeer”] government experts and bring them into the attorney-client relationship, bypassing proper appointing authorities.

Toledo, supra at 276.  Non-military experts hired by the Defense at personal expense are covered by the attorney client privilege, unless and until they become expert witnesses.  For military expert assistants, the Defense typically will request the expert assistant be appointed as a member of the defense team.  See Toledo, supra at 275.  The Defense cannot just consult with a military expert and expect that the information exchanged will remain confidential.

Although RCM 703(d) (discussed below) refers by its terms to expert witnesses and not expert assistants, the CAAF continues to refer to it when discussing expert assistants as well.  See US v. Garries, 22 MJ 288 (CMA 1986) and US v. Ford, 51 MJ 445 (1999).  Thus, counsel should consider it applying to both expert assistants and expert witnesses.  In both cases, counsel must first request them from the Convening Authority and counsel must be prepared to address the requirement for an “adequate substitute.”
  Thus, the “Government [can] deny the requested expert [assistant] only if it provide[s] an ‘adequate substitute.’"  US v. Warner, 62 MJ 114, 118 (2005).  (That assumes, arguendo, that the Defense has first established necessity, as further defined above.)  To be an adequate substitute, the expert assistant must possess “professional qualifications reasonably comparable” to those of the Government’s expert.  Warner, supra, at 120.  
Expert witness:  To obtain an expert witness (as with an expert assistant), the Defense must first request approval of an expert witness from the Convening Authority.  RCM 703(d).  Without denial of the request by the Convening Authority, a request for an expert witness (or an expert assistant) submitted to the military judge is not ripe.  


A request for an expert witness submitted to the military judge must show why the witness is “relevant and necessary.”  Note that this is the SAME test for production of non-expert witnesses on the merits.  See RCM 703(b)(1).  At this point, the focus is NOT on what assistance the expert witness can provide to the Defense in trial preparation.  The focus is on what assistance the expert can provide – as a witness – to the factfinder (note that in RCM 703(d) the military judge must determine if the testimony of the expert is relevant and necessary).  


Article 46 also governs expert witnesses and places a gloss on the language of the RCM 703(d).  Clearly, the Government must provide an adequate substitute, IAW RCM 703(d).  However, as the CAAF interpreted Article 46 in Warner, that adequate substitute must possess “professional qualifications reasonably comparable” to those of the Government’s expert witness.  Warner, supra, at 120.  


Likewise, a government expert witness who does not share the opinion of the requested Defense expert witness – regardless of qualifications or experience – is not an adequate substitute.  US v. Van Horn, 26 MJ 434 (CMA 1988).  

Distinguishing between expert assistants and expert witnesses, and knowing the standards for each, will help all involved in trial reach an appropriate resolution on such requests.  
� The CAAF in US v. Warner, 62 MJ 114 (2005) relied on Article 46, UCMJ, for this “adequate substitute” requirement.  The CAAF did not rely directly on RCM 703(d), finding the statute “trumps” the RCM.  Id. at 119 and 121.  “While the defense request in this case was for an expert consultant rather than an expert witness, Article 46 is still applicable.”  Id. at 118 (footnote omitted).  An argument could be made the CAAF confused the law of expert assistants with the law of expert witnesses.  Regardless, the Warner decision is the pronouncement of the highest military appellate court and – stating the obvious – must be followed.  





