30 June 2006
One Judge’s Thoughts: Confrontation Clause


With Crawford v. Washington, 541 US 26 (2004), analyzing statements under the Confrontation Clause changed substantially.  Under Crawford, the US Supreme Court told us that the Government cannot admit an out of court statement from a witness, when that statement is “testimonial” in nature, unless the witness is unavailable and the accused had a prior opportunity to cross examine the witness on the statement.  

The Court in Crawford did not exhaustively define the term “testimonial” but instead noted:

Regardless of the precise articulation [of the term “testimonial’], some statements qualify under any definition--for example, ex parte testimony at a preliminary hearing.  Statements taken by police officers in the course of interrogations are also testimonial under even a narrow standard.
Id. at 52.  


Interpreting Crawford, the CAAF in US v. Scheurer, 62 MJ 100 (2005), said that for “nontestimonial” statements, Crawford does not apply, but “the Ohio v. Roberts [analysis] . . . continues to govern . . . for nontestimonial statements.”  
Ohio v. Roberts provides that where the declarant is unavailable to be cross-examined, the Confrontation Clause permits the admission of a hearsay statement in a criminal trial only if: (1) the statement "falls within a firmly rooted hearsay exception," or (2) it bears other "particularized guarantees of trustworthiness." (See also US v. Magyari, 63 MJ 123 (2006):  forensic drug testing laboratory reports generally are not “testimonial” and satisfy the Roberts analysis by falling within the “firmly rooted” business records exception to the hearsay rule.)

The key to Confrontation Clause analysis after Crawford then is whether a proffered statement is or is not “testimonial.”  If it is “testimonial” the Crawford analysis applies.  If it is not “testimonial” the Roberts analysis applies.  


Recently, Davis v. Washington, 547 US ___ (19 June 2006) narrowed the application of Crawford to police interrogations (recall that Crawford said police interrogations was one category of “testimonial” statements).  

Delivering the opinion for the Court, Justice Scalia said police interrogations are nontestimonial: 

when made . . . under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.  They are testimonial when the circumstances objectively indicate there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.

Id at ___.  (Emphasis added.)

The Davis Court made clear that not all police interrogations are testimonial.  Likewise, police inquiries that are not interrogations can be testimonial.  

Davis  looked at the following four factors to distinguish the statement in Davis – a transcript of a 911 call – from the statement in Crawford – one given to police after rights advice as a suspect.


First, the declarant in Davis was talking about current events as they were actually unfolding, instead of recalling past events.

Second, the declarant in Davis was facing an ongoing emergency, for which police assistance had been requested.  No such emergency existed in Crawford.  


Third, the nature of the questioning in Davis objectively showed the questions and answers were designed to resolve the pending emergency, rather than document past events.


Finally, the “level of formality” including the declarant’s demeanor and the circumstances of the statement (frantic over the phone, vice calm in a police station).


When analyzing the potential use of out of court statements and the application of the Confrontation Clause, counsel should consider the above new guidance from Davis.
