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One Judge’s Thoughts: Child Pornography

Offenses under Clause 3 of Article 134 and 18 USC 2252A (and related offenses under Clauses 1 and 2 of Article 134) are particularly complex, given the intricate nature of the statute involved.  (Note that 18 USC 2256, which contains the definitions for 18 USC 2252A, was amended in 2003, changing the definition of “sexually explicit conduct”).  However, some concepts from the statute and interpreting case law are reasonably clear.  Counsel should be aware of these concepts before prosecuting or defending these types of cases:


1)  Possession of an image that has been shipped or transported in interstate commerce.  According to the very language of the statute itself, the accused does not have to have personally shipped or transported the images possessed in interstate commerce.  The Government need only prove that the images themselves – at some point – were shipped or transported in interstate commerce.  (For example, this element is satisfied if there is proof that the images were downloaded by someone in Mississippi from a website in California, and physically handed by the person who downloaded them to the accused in Colorado, who possessed them exclusively in Colorado.)  See US v. Forrest, 429 F.3d 73 (4th Cir. 2005), citing Gonzalez v. Raich, 545 US ___ (2005).  

2)  Proof of “actual” children.  Although the Government still has the burden of proof beyond a reasonable doubt for this element, the images themselves are evidence to prove that the persons depicted are actual (as opposed to “virtual”) children.  See US v. Cendejas, 62 MJ 334 (2006).

3)  Morphing.  Morphing of actual children is still criminal, even after Ashcroft v. Free Speech Coalition, 535 US 234 (2002).  See US v. Wolford, 62 MJ ___ (2006).

4)  Clause 1 and 2 offenses.  Offenses involving “virtual” children that would be unconstitutional under Ashcroft if charged under Clause 3 of Article 134 as violations of 18 USC 2252A can be offenses if charged under Clauses 1 or 2 of Article 134.  See US v. Mason, 60 MJ 15 (2004).  See also US v. Cendejas, 62 MJ 334 (2006) and US v. Roderick, 62 MJ ___ (2006).  

