12 Apr 01  (Updated 6 July 2006)
One Judge’s Thoughts:  Charging Value and Amounts.

     I have noticed that the Government charges specific amounts of drugs for possession of marijuana offenses and specific values in larceny cases.  While the amount of marijuana / value of property is important for sentence escalation purposes, there generally is no need to allege the specific amount in the specification.  See generally RCM 307(c)(3).

     For example, assume the accused is charged with larceny of personal property from a fellow soldier and that the property is valued at $1200.00.  Why allege the value as $1200.00 in the specification?  What, you say because the Government wants the enhanced sentence for larceny in excess of $500.00?  Sure they do, but that is just as easily accomplished by merely alleging value of “more than $500.00” in the specification.  (Alleging value of “$500.00 or less” or “of some value” is also the preferred way of pleading.)

     Pleading over or under the cutoff (rather than specific value) avoids the requirement that either the members or the military judge will have to enter findings by exceptions and substitutions, should the evidence indicate other than the pleadings.  This happens frequently when the accused indicates during providence that the property stolen is only worth $800.00 rather than $1200.00 as alleged (or the victim testifies in a contested case that the value he originally told you might have been a bit inflated).  Even if alleged as “about $1200.00,” this is too far from the alleged value to avoid exceptions and substitutions.  On the other hand, had the accused been charged “in excess of $500.00,” that discrepancy in value would have had no impact on the findings.

     The same analysis applies to possession of drugs, specifically marijuana; the cutoff there is possession of “less than 30 grams.”  If the accused had 15 grams in his pocket, allege “less than 30 grams” -- whether he had 15 or two is now immaterial from a findings perspective.  If charged as the specific amount (“about 15 grams”), proof of only two is going to require exceptions and substitutions.

     Remember also that if you allege it in the specification, you will be expected to prove it.  Why burden yourself with a specific amount (and risk gumming up the findings) if you can allege the cutoff and give yourself some wiggle room regarding the proof?  

     Finally, for those concerned that the members get the “correct story” on the flyer, fear not – they are going to be instructed to decide the case based on the evidence admitted into court, and that does not include the flyer.  Even if you allege “in excess of $500.00,” you are still going to call the victim to testify as to value.  Now, you aren’t stressing over whether he’ll say $1200.00 or $800.00; a little less stress is always a good thing.  

