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One Judge’s Thoughts: Admitting Real Evidence


When admitting real (as opposed to demonstrative) evidence, the proponent must establish that this is the piece of evidence relating to the case (it must be identified – see MRE 901).  When the importance of the item depends on its condition, it must be shown it has not been altered in any substantial way from the time it was seized / recovered / obtained until offered in court.  Without clearing these two gates, ask yourself -- Is the item even relevant to the case?


There are two ways this can be accomplished: 

1) For items that are “readily identifiable” that can be done through the testimony of an identifying witness who can attest to the identifying characteristic(s) of the item.  For example, a CID agent who seizes an item (like a weapon) from an accused will typically write down the serial number and will typically mark his initials and the DTG (in some way as to not compromise its evidentiary value) on the item.  At trial, prior to showing the item to the witness, he would be asked “Is there any way you can today identify the item as the one taken from the accused that night?”  Likely he will respond “Yes, from the serial number and from my initials and the DTG that I placed on the item that night.”  When shown that item at trial, the witness can then say “yes, this is the item I seized from the accused on the night in question because I recognize both the serial number and I see my initials and the DTG which I placed on it that night.”  If the condition of the item is important (for example, to prove the weapon was functional), the witness is asked “Is this weapon in the same or substantially similar condition it was in at the time you seized it?”

2) For items that are “fungible” (that is, everything other than items that are “readily identifiable,” but most typically drugs), or when the condition of the item is at issue (for example, blood on a gun handle, where the gun is readily identifiable), the proponent must show the chain of custody.  That is, the proponent must account for the handling of the item from the time it was seized / recovered / obtained until offered in court.
    Typically, the proponent will call the first person in the chain of custody to establish the foundation for admissibility of the chain of custody document (for example, a DA Form 4137)
 and the circumstances of the seizure.  The witness would be asked if the item is in the same of substantially identical condition to the time it was seized.  Next, the final person in the chain of custody will account for the item’s presence in court and asked the same question.  The proponent may want to call intermediate links in the chain of custody – such as a laboratory technician, when lab results are important – to further bolster the chain of custody.  
The excerpt from Maxwell below is a good synopsis of these two principles.  For further explanation, see also Imwinkelried’s Military Evidentiary Foundations, Second Edition, paragraphs 4-8(A)-(C). 
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Turning to appellant's second argument regarding admissibility of the blood-alcohol test, we note the United States v. Ladd, 885 F.2d 954, 957 (1st Cir. 1989).HN2
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Government bears the burden of establishing an adequate foundation for admission of evidence against an accused. United States v. Gonzales, 37 MJ 456 (CMA 1993); United States v. Courts, 9 MJ 285, 290 (CMA 1980); United States v. Nault, 4 MJ 318, 319 (CMA 1978). If the items sought to be introduced are readily identifiable, a foundation may be established by an identifying witness. United States v. Parker, 10 MJ 415, 416 (CMA 1981)[citing United States v. Fowler, 9 MJ 149 (CMA 1980)]. However, for admission of fungible evidence, there must be a "showing of continuous custody which preserves the evidence in an unaltered state." United States v. Nault, 4 MJ at 319. Likewise, the results of tests performed on a fungible substance require a "chain of custody on which to predicate admission of the laboratory analysis into evidence." United States v. Courts, 9 MJ at 290; see United States v. Nault, supra; United States v. Bass, 8 USCMA 299, 24 CMR 109 (1957). The Government must show that there is a reasonable probability the sample which was tested was in fact from the purported source and that it was not altered. This means the "chain-of-custody evidence must be adequate -- not infallible."  The Government is not required to exclude every possibility of tampering. United States v. Courts, 9 MJ at 291 [citing Gass v. United States, 416 F.2d 767, 770 (D.C. Cir. 1969]; United States v. Jones, 404 F.Supp. 529, 542-43 (E.D.Pa. 1975), aff'd, 538 F.2d 321 (3d Cir. 1976)]. Where the chain of custody is incomplete, other evidence may be sufficient to "bridge the gap." See United States v. Nault, 4 MJ at 320. "The fact of a 'missing link does not prevent the admission of real evidence, so long as there is sufficient proof that the evidence is what it purports to be.'" United States v. Howard-Arias, 679 F.2d 363, 366 (4th Cir.), cert. denied, 459 U.S. 874 (1982). There may be other facts sufficient to convince the military judge that the evidence in question is in a reliable condition. United States v. Fowler, 9 MJ at 152.

n.2  Blood samples are considered fungible, thus requiring a chain of custody to be established for their admission as evidence. See E.Imwinkelried, P.Giannelli, F.Gilligan, F.Lederer, Courtroom Criminal Evidence § 503 at 97 (1987).

"The Court need only be satisfied that in reasonable probability the article had not been changed in important respects." United States v. Courts, 9 MJ at 291 (emphasis added) [quoting West v. United States, 359 F.2d 50, 55 (8th Cir.), cert. denied, 385 U.S. 867 (1966)]. See also United States v. Ladd, 885 F.2d at 956 [It must be "reasonably probable that the evidence is what it purports to be" (emphasis added)]; United States v. Olson, 846 F.2d 1103, 1116 (7th Cir. 1988)["'If the trial judge is satisfied that in reasonable probability the evidence has not been altered in any material respect, he may permit its introduction.'" (Emphasis added.)] The Government may meet its burden of proof with direct or circumstantial evidence.
Gaps in the chain of custody" do not necessarily prevent admission of evidence. United States v. Olson, 846 F.2d at 1117; see United States v. Lott, 854 F.2d 244, 250 (7th Cir. 1988); see also United States v. Strozier, 31 MJ 283, 287 (CMA 1990); United States v. Pollard, 27 MJ 376 (CMA 1989); United States v. Howard-Arias, 679 F.2d at 366. Any deficiencies in that chain "go to the weight of the evidence rather than its admissibility." United States v. Olson, 846 F.2d at 1117; see United States v. Lott, 854 F.2d at 250; see also United States v. Ladd, 885 F.2d at 956; United States v. Lampson, 627 F.2d 62, 65 (7th Cir. 1980). We emphasize that here we are only talking about the question of admissibility of evidence. A judge's decision to admit a piece of evidence does not carry with it any judicial imprimatur as to its weight. Our system of justice contemplates that the factfinder -- here the court-martial panel -- will decide questions of fact. If evidence meets the admissibility threshold and is not barred by other legal rules, the evidence goes to the factfinder. There, all the frailties and doubts surrounding the piece of evidence are to be developed and argued by the party opposing admissibility. The factfinder then determines afresh whether  the evidence is probative. In a case such as this, the panel decided for itself whether the blood sample came from appellant and whether it was unaltered at the time of its analysis. For us to decide for ourselves the ultimate degree of probativeness of the sample would be to usurp the "jury" function.

� In a perfect world, the proponent would call every person in the chain of custody to explain how that person handled, safeguarded and transferred the item.  This is not, however, a requirement.  As noted by Maxwell below and in Instruction 7-20 from the Benchbook, admissibility does not depend on a perfect chain of custody.  Any weaknesses in the chain of custody, however, are fodder for exploitation and argument, as the weight given to the evidence is for the factfinder to determine.


� Recall that all documentary evidence must clear three evidentiary hurdles – 1) the Hearsay rule; 2) the Authentication rule; and c) the Original Documents rule.  In this example, the DA Form 4137 would typically be offered as a business record under MRE 803(6).  Typically, the original document would be offered (with a copy substituted later) and the first witness in the chain of custody can testify that the document is what it purports to be, thus satisfying both the Original Documents rule and the Authentication rule.  





