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SUMMARY: 
... 1 Consequently, the first-level supervisory positions in the Army's criminal justice system are currently being filled by attorneys who have considerably less trial experience than their predecessors. ... 2 ... 3 Supervisors should provide an SOP handbook to newly assigned attorneys as soon as they arrive in the office. ... 4 ... 6 ... The TJAGSA Trial Counsel and Defense Counsel Handbook (Handbook) 10 provides several excellent examples of the types of standardized forms that have been developed for both the trial counsel and defense counsel. ... Trial attorneys must be organized and supervisors can quickly teach inexperienced counsel how to get organized for trial by requiring them to use a trial notebook. ... 39 These books are updated annually so the material covered is based on the latest developments in criminal law. ...   

TEXT: 
 [*21]  Introduction 

During the past several years, the number of courts-martial being tried by Army lawyers has steadily declined. 1 Consequently, the first-level supervisory positions in the Army's criminal justice system are currently being filled by attorneys who have considerably less trial experience than their predecessors. As a result, new trial and defense counsel will not have the benefit of their supervisors' experience to the same extent that their predecessors had. 

 [*22]  In addition, the Commandant of The Judge Advocate General's School, United States Army (TJAGSA) recently announced a major change in the curriculum for the Judge Advocate Officer's Basic Course. Because new judge advocates are seldom assigned directly to trial or defense counsel positions, some criminal trial advocacy training will be eliminated for Basic Course students. The hours that had been devoted to criminal advocacy training now will be filled with additional administrative law training, including litigating a mock administrative board proceeding. 2 

This combination of reduced basic course criminal trial advocacy training and the loss of experience at the first-line supervisor level has the potential to adversely affect the advocacy skills of new trial and defense counsel. The adverse effect at the supervisory level is already apparent in the field. For example, at a recent continuing legal education course for criminal lawyers in Germany, many of the course evaluations suggested that trial advocacy instruction by TJAGSA instructors be added to the curriculum. Surprisingly, many of the individuals requesting such training were chiefs of criminal law or senior defense counsel. 

In today's "right-sizing" Army with its ever shrinking budget, little chance exists that trial advocacy training by TJAGSA instructors will be available to the extent that some practitioners would desire. Accordingly, chiefs of criminal law and senior defense counsel need to consider how they will provide this necessary and important training to their subordinates. This article contains several suggestions on how supervisors of trial and defense counsel can conduct thorough, inexpensive, and quality in-house criminal law and advocacy training for their subordinates. 

Meeting The Players 

New counsel will be most effective if they know the various individuals involved in the military justice process. These players include the following: the chain of command--the noncommissioned officers (NCO) and commissioned officers who rely on the trial counsel for advice and the defense counsel for legal representation of their soldiers; other legal personnel--legal specialists, paralegals, court reporters, judges and opposing counsel; and finally, law enforcement personnel--military police, criminal investigators, evidence custodians, and laboratory technicians. Supervisors need to implement policies that not only encourage counsel to get to know these players, but also promote these relationships for the duration of the counsel's assignment. 

One of the best ways for counsel to meet the chain of command is to visit them in their units. Ideally, both the trial and defense counsel should meet all commanders within their assigned jurisdictions, including those at company and battery level. Departing counsel or supervisors can assist by accompanying new counsel on their initial unit visits. The importance of close relationships between counsel and the chain of command cannot be stressed enough and counsel should strive to cultivate these relationships by attending staff meetings, social events, and other unit functions as often as possible. These associations can become critically important when an advocate is trying to persuade the chain of command to take a certain action or disposition in a criminal case. The chain of command is more likely to make a favorable disposition if they know and trust the attorney who is advising them or trying to sway them in a particular direction. 

Counsel should get to know and understand the chain of command's mission. Supervisors should encourage new counsel to attend unit training within their jurisdiction from time to time. A day spent on a field training exercise, firing weapons at the range, and eating "Army chow," will teach new counsel more about the Army and its mission than any other source of information. Supervisors also should encourage counsel to obtain specialized training like Airborne, Air Assault, and jungle warfare. Counsel may want to volunteer to provide professional development classes, particularly in subjects of immediate concern to junior leaders--such as search and seizure, rights warnings, nonjudicial punishment, and the authority of supervisors. The more that counsel know the chain of command and its business, the easier it becomes to work with them. 

Counsel naturally will have more frequent contact with their assigned legal specialists and paralegals, but their relationships with judges, court reporters, and other counsel also need development. Consequently, supervisors need to stress not only the trial attorney's responsibility to oversee the activities of their assigned support personnel, but also of their responsibility for frequent and expeditious coordination with judges and opposing counsel on all legal actions. Inviting judges and opposing counsel to office social events also can pay great dividends in the long run. 

Counsel should be advised to maintain cordial relations with court reporters. Court reporters are excellent sources of information on court-martial administrative problems, such as, the marking and placement of exhibits, preparing the record of trial, and dealing with court members. Counsel also should be reminded not to overlook the advice and assistance of other attorneys in their staff judge advocate (SJA) or trial defense service (TDS) office; sharing ideas and experiences decreases the amount of time new counsel will require to learn their trade. 

Both trial and defense counsel need to become acquainted with law enforcement personnel as early as possible in their  [*23]  assignment. Supervisors should insist that new counsel visit their local military police stations and criminal investigation division (CID) offices well before their first case. Also consider having counsel participate in military police "ride-along" programs, if available, so that the counsel become better acquainted with the clubs and bars soldiers like to frequent and where cases are likely to arise. 

Have new counsel visit the police evidence custodians and solicit information on their procedures and storage facilities. In the first series of trials involving law enforcement personnel, direct counsel to interview law enforcement witnesses at their workplace rather than having them come to the counsel's office. These actions not only serve to educate the counsel, but they accomplish the equally important purpose of earning the respect and confidence of the law enforcement personnel. Finally, if possible, supervisors should arrange for new counsel to visit one of the CID crime laboratories or one of the Army's urinalysis laboratories to learn about the facilities' capabilities. A visit to one of the laboratories would be especially beneficial if it coincided with counsel's preparation of an actual case. 

An often overlooked aspect of training new counsel is getting them to meet the players in the criminal justice process. Ensuring that new counsel address this area early in their assignment will make dealing with military justice actions much easier for the new counsel. Counsel will know who they are dealing with, what their responsibilities are, and how they can most effectively work together with all the other players involved. 

Criminal Law SOP 

A key training resource for every criminal law division or TDS office is an effective standard operating procedure handbook (SOP). "This handbook is actually the office memory, containing information from officer responsibilities to 'how to do the job' instructions." 3 Supervisors should provide an SOP handbook to newly assigned attorneys as soon as they arrive in the office. The SOP should be designed to allow the new attorney to read it and immediately understand his or her responsibilities and duties as a trial or defense counsel and how to carry out those duties. 4 

A good SOP will identify not only the trial or defense counsel's responsibilities, but also the responsibilities of all other persons assigned to the office. This includes legal specialists as well as court reporters and civilian employees. The SOP should describe the procedures and contain standardized forms and formats for all routine actions completed by the division, such as the processing of a court-martial for referral or the preparation of a Chapter 10 5 discharge request. In addition, the SOP should describe the procedures and contain standardized formats for responding to unusual actions--such as a request for deferment of confinement, a request for individual military counsel, or a letter from a soldier inmate who wants clemency from the convening authority. 6 

Writing and publishing a new SOP is a difficult and time consuming task. As a result, supervisors may want to take one of two possible shortcut approaches in the creation of their SOP. The first approach is to contact other criminal law division or TDS offices and inquire about copying their SOP. A suggested approach is to have it copied onto a computer disk. When the disk arrives, you can easily modify it to fit local formats and methods of operation. Once the "customization" is complete, you can provide a hard copy of the SOP to each person assigned to the office. 

A second approach is to assemble your own SOP in a piecemeal fashion. As you complete an action, put a copy in a large three-ring binder along with an explanation of the procedures for that particular action. As the SOP becomes larger, add a table of contents or index. By maintaining all of these items on a computer disk, updating or revising the SOP will become much easier. 

Finally, after you have developed a good SOP, ensure that your personnel are using it. After all, what good is a detailed SOP if no one knows where it is or how to use it? Every attorney, clerk, or court reporter assigned to the office should have a copy of the SOP and be familiar with its information. You also may want to ensure that the staff duty officer (SDO) or on-call attorney handbook for your office contains a copy of the SOP and that each attorney in the office is familiar with its contents in case a matter covered therein arises during his or her tour of duty. 

Using Standardized Forms 

The typical trial or defense counsel spends a considerable amount of time repeating the same tasks. Preparing questions for a witness interview, drafting the SJA's pretrial advice, or preparing a section III evidence disclosure, are among the myriad of responsibilities that soon will become routine. Standardized forms should exist for these tasks as well as for all the other routine functions the advocate will be asked to perform. 

 [*24]  "When work is once well done in the office, it should not be necessary to do it all over again. This is the principle of reuse--utilizing work once completed." 7 This principle also provides the basis for the standardized formbooks that are so popular in the civil practice of law. 8 The premise of re-use is that once an attorney has developed a form for a particular action, it only makes sense to re-use that form when that type of action resurfaces. Using standardized forms eliminates the needless waste of time and effort needed to recreate a form and allows for higher quality legal work. 9 

Almost any task the trial or defense counsel performs on a routine basis can be the subject of a standardized form. Incorporate these forms in the office SOP or make them part of an office formbook. A formbook can be something as simple as a three-ring binder with a table of contents and dividers setting off the various forms. If a formbook is used separately from the SOP, brief each new counsel on its existence when they arrive in the office. 

The TJAGSA Trial Counsel and Defense Counsel Handbook (Handbook) 10 provides several excellent examples of the types of standardized forms that have been developed for both the trial counsel and defense counsel. Other forms that would be beneficial--but not included in the Handbook--are trial and defense counsel pretrial preparation checklists, a character witness questionnaire, trial and defense counsel case preparation chronologies, and a form for court members to use to write their questions during trial. 11 

Trial Notebook 

Trial attorneys must be organized and supervisors can quickly teach inexperienced counsel how to get organized for trial by requiring them to use a trial notebook. The trial notebook is an essential ingredient for success in the courtroom. A trial notebook ensures organization and fosters a smooth presentation at trial. More importantly, counsel are more responsive to the demands of the courtroom environment when they are armed with a good trial notebook. 

Imagine trying a court-martial without a trial notebook. Seconds seem like hours as you fumble through your disorganized files and boxes in a futile attempt to retrieve what suddenly has become a pivotal fact in your impending cross-examination. A standardized trial notebook with a table of contents ensures that counsel can quickly locate essential documents or evidence when needed. Additionally, the trial attorney who uses a trial notebook projects the image of an organized professional to the military judge, panel, and other parties at trial. 12 

Remember two key principles when designing a standardized trial notebook for your subordinates: first, keep it simple; and second, be flexible in tailoring the trial notebook to a particular case. 13 Simplicity ensures that the notebook remains easy to use. It is human nature to avoid using complex organizational systems. The purpose behind a trial notebook can be frustrated by creating an intricate scheme of filing documents related to a specific case. Flexibility, on the other hand, provides a trial notebook that is more effective for a particular case. You are not "reinventing the wheel" by remaining flexible, you simply are tailoring the notebook to suit your needs for a particular case. 

Where do you begin? The notebook should be your first consideration. Whenever possible try to place all documents, notes, and related materials in a single notebook. The most suitable trial notebook to accomplish this will vary depending on personal tastes, complexity of the case, degree of office uniformity desired, and resources available. Something as simple as a three-ring binder with dividers--readily available through normal military supply channels--normally will suffice. More sophisticated and better notebooks or file sorters also are available through military supply channels 14 as well  [*25]  as civilian retailers. 15 Most of these come preindexed numerically, alphabetically, or topically. Some variations are even color coded to further aid the organization-minded practitioner. Identify how obsessive you want to be in your organization, keeping in mind the two key principles of simplicity and flexibility discussed earlier. 

What should the trial notebook contain? The answer might depend on what you plan to litigate in a particular case. In one trial your focus may be on extensive pretrial motions on several case-dispositive legal issues; in another you may focus on sentencing following a guilty plea; or you may plan to completely litigate the facts of a particular incident. Whatever the approach, certain topics always will apply in any court-martial. These areas should serve as your starting point in creating a trial notebook. 

Table of Contents 

No trial notebook would be complete without an index or table of contents. The index may be a simple outline of the twenty to thirty major topic areas in the typical case or it may be a more detailed breakdown of all documents in a particular case. Remember, however, the principle of simplicity. Try to keep the index to one side of a single sheet of paper. At trial, place this sheet on top or inside of the front cover of your trial notebook. By simply glancing at the index you should be able to locate a document. Some counsel have preprinted forms to simplify this process. 16 Some practitioners, however, may prefer a more tailored index. In this age of word processing and individual computer work stations, you can easily maintain a draft index on your word processor that can be quickly tailored to fit a particular case. 

Chronology 

A detailed case chronology is indispensable at trial. Military judges often will question counsel when certain events occurred, particularly where speedy trial or sentence credit issues are concerned. In most instances, unless properly documented in a case chronology, counsel will be unable to remember every single action, communication, or conversation that occurred in a particular case. The chronology serves as the counsel's primary point of reference for remembering critical facts. Counsel should develop a standardized chronology form and it should be the first document that counsel adds to the case file. 

Trial Brief 

Most writers begin with an outline of the expected final product when scripting a play or drafting an article. Similarly, attorneys should prepare for trial by scripting the anticipated order of events at the trial. The trial brief should reflect all stages of the trial and the envisioned actions of both counsel. 17 Compiling the trial blueprint in this fashion will force counsel to make advance decisions regarding their case presentation. This process also allows counsel to identify tasks that must be completed before trial. In the tense atmosphere of the courtroom, the trial brief serves as a road map for the conduct of the trial to ensure that nothing is overlooked. 

Original Documents 

Counsel should bring to trial all original documents related to the processing of the court-martial, to include the following: charge sheets, convening orders with amendments, SJA pretrial advice, referral documents and endorsements. Counsel should provide these documents to the court reporter for inclusion in the original record of trial. These documents may be useful if questions arise on the preferral or referral process, selection of panel members, or other errors identified in the trial documents. 

Proof Analysis 

Early in their preparation, both trial and defense counsel should create a worksheet identifying every element of each specification that the government must prove. This worksheet can be a sheet of notepad paper with a line drawn down the middle. On one side counsel should list each element of proof and on the other side the witnesses and evidence necessary to prove those elements. This proof analysis will serve to identify potential weaknesses of proof, if any, that may exist. It also will facilitate development of the counsel's theory of the case, focusing future preparations based on the analysis. Finally, the proof analysis will serve as a checklist at trial for both the trial and defense counsel when they decide whether the government has introduced evidence on each element of proof. 18 

Pretrial Motions 

This section should contain copies of all motions, any pertinent briefs, legal authorities, and a list of witnesses, documents,  [*26]  or other evidence necessary for the motions hearing. More than one section may be dedicated to pretrial motions depending on the complexity of the issues involved. When several motions are involved, counsel will need a checklist to keep track of each motion's status and the judge's final ruling. 

Pleas 

Defense counsel should write out every plea, no matter how simple, to prevent any misstatement. When entering a plea, counsel should be able to quickly turn to this section and read it verbatim. Although it may appear difficult to incorrectly enter a simple plea of "guilty" or "not guilty to all charges and specifications," it happens, particularly with inexperienced counsel. For the more complicated pleas--involving exceptions and substitutions--written pleas can serve another important function. Providing a copy of the written plea to the court reporter, military judge, and opposing counsel can avoid any misunderstanding or the need to restate the plea several times. 

Voir Dire 

At a minimum, counsel should have an outline of the areas that they intend to explore during voir dire. This section also should contain a court member seating chart. The seating chart can be used to list background information on each member, to record the responses of individual members, and to keep track of challenges exercised against them. 19 Counsel also may want to use this section to file copies of court members' personnel records and completed court member questionnaires. Ordinarily these documents will have been reviewed prior to trial to delete unnecessary background questions about each member's career, education, and prior assignments. 20 

Another document that counsel should include in this section is the court member notification checklist. Because the trial counsel has the responsibility for notifying all court members of the date and time of a scheduled trial, 21 the trial counsel will use this checklist to record the date, time, name, and phone number of those court members contacted about the date and time of trial. The importance of having this information becomes apparent if one ever encounters a senior officer who appears in court on the scheduled day not having been informed a case was rescheduled. 

Opening Statement 

An outline of the opening statement, if not completely written out, should be included in the trial notebook. Record your opening statement in some fashion so you can refer to it while preparing closing arguments. The opening statement often will contain promises by counsel on what the evidence will show. Counsel should be prepared to revisit those promises during their closing argument. 

Government Witnesses 

Prior to trial, the trial counsel should prepare a list of all witnesses he or she intends to call. Background information on each witness should be recorded, including the name, rank, unit, address, and home and work telephone numbers (in the event a witness fails to appear for trial or the trial is rescheduled). 22 Ordinarily the witnesses should be listed in the order in which they will be called. Prior to trial, counsel should provide a copy of this list to the judge, court reporter, and opposing counsel. Not only will such a list force counsel to be better organized, but it helps the judge anticipate the length of the government's case so he or she can plan for recesses. Furthermore, this list helps the court reporter to understand and spell the names of witnesses in the record of trial. Both the trial counsel and defense counsel should use this list to ensure that they have prepared questions for each witness, whether on direct or cross-examination. Counsel also should identify in this section any exhibits the witness will deal with at trial, as well as any prior statements the witness may have made. Identify where prior statements are filed in the trial notebook, if they are located in another section. 23 Defense counsel will want to reference the location of any impeachment evidence for immediate retrieval. 

Motion for a Finding of Not Guilty 24 

In this section counsel should keep a copy of the proof analysis worksheet mentioned earlier. Counsel also should insert a blank sheet of paper in this section to record any facts relevant to the motion. When the government concludes its case-in-chief, and if a motion for a finding of not guilty is appropriate, defense counsel can refer to these documents in formulating the motion. The trial counsel also can use these documents to list the evidence presented on each element when responding to a challenge under Rule for Courts-Martial 917. 25 

 [*27]  Defense Witnesses 

This section should duplicate the format used in the section for government witnesses, including lists of questions, background information, impeachment evidence (trial counsel), and prior statements. Professor McElhaney suggests including a short paragraph on each witness at the beginning of your list of examination questions indicating what you expect to prove with the witness. 26 This technique should help keep counsel focused during the subsequent examination. 

Documentary and Physical Evidence 

Both the trial and defense counsel need to identify what documentary and physical evidence they intend to offer at trial. Most practitioners do this when they prepare their trial brief. They then prepare a checklist to track the use of those exhibits at trial. This checklist can be designed in any number of ways. One approach is to list the exhibits down the left side of a page and list the prospective witness' names across the top. Then draw a series of grids across the page. After the counsel identifies which witness will be used to introduce a piece of evidence, the counsel places a slash mark in the box that corresponds to that witness and that piece of evidence. At trial, after the evidence is admitted, the trial counsel will place another slash mark in the box in the opposite direction, thus creating an X, to indicate that the evidence has been offered and admitted. Prior to resting the case, counsel can quickly examine this checklist to ensure that there is an X for each piece of evidence that he or she had planned to introduce. Use of an evidentiary checklist helps to avoid the situation where counsel inadvertently overlooks a piece of evidence or fails to move for its admission at trial. 

Findings Instructions 

All proposed instructions, with any supporting briefs or legal authorities, should be filed in this section. This will ensure that counsel are prepared for the Article 39a session on instructions immediately following the introduction of evidence. A copy of the Military Judges' Benchbook (Benchbook) 27 checklist for drafting final instructions also should be placed in this section. Counsel should use the checklist to annotate when an instruction is approved or denied, and when actually read to the panel, if at all. 

Findings Worksheet 

This section applies primarily to trial counsel, who, in a court-martial with members, must prepare a findings worksheet in accordance with appendix 10 of the Manual. 28 Provide a copy of the worksheet to opposing counsel well in advance of trial to resolve any objections and avoid the needless waste of court time. Complicated trials involving multiple specifications may require several alternative findings worksheets if any adverse rulings on pretrial motions and findings occur. Use word processing to respond to any unanticipated changes. 

Closing Argument 

One of the first steps counsel take in trial preparation is drafting their closing argument. The final product may be substantially different, but working backwards helps counsel focus on the evidence necessary to establish or disprove the elements of proof. An outline of the closing argument should be included in the trial notebook along with several blank pages. The blank pages are used to record additional facts, arguments, and ideas that arise during trial that were not otherwise included in the closing argument outline. 29 Counsel can use this outline and the notes in formulating their final closing argument. Including a list of your evidentiary exhibits in this section also is helpful. This will remind counsel to weave the exhibits into their final argument while simultaneously addressing opposing counsel's exhibits. 

Sentencing Evidence 

Include evidence in aggravation (for use by trial counsel) or extenuation and mitigation (for use by defense counsel) in this section. Examples of appropriate evidence would include documentary evidence from the accused's personnel files such as the DA Forms 2 and 2A, records of nonjudicial punishment, prior convictions, stipulations of fact or expected testimony, awards, letters, and witness information. 30 

Sentencing Instructions 

This section should essentially be the same as the section for findings instructions, including the checklist from the Benchbook and all proposed instructions. Generally, sentencing  [*28]  instructions are less detailed than findings instructions, but no less important. Counsel should use the checklist to record the status of instructions and to note when they are actually read to the members. 

Sentence Worksheet 

The trial counsel is responsible for preparing the sentence worksheet and providing it to the members prior to their deliberations on sentence. 31 As with the findings worksheet, provide a copy to opposing counsel well in advance of trial so that any objections can be resolved without wasting time in court. Although the sentence worksheet is unlikely to change at trial, counsel should maintain the ability to quickly modify the sentence worksheet if necessary. 

Sentencing Argument 

Maintain an outline of counsel's sentencing argument--with blank pages for making notes during trial--in the same manner as the closing argument outline. Exhibits will be admitted during sentencing. Include a list of exhibits admitted during sentencing in this section for easy referral. 

Posttrial Matters 

Defense counsel should brief their client prior to trial on appellate review if convicted. Counsel should then file the appropriate appellate rights form in this section, to be completed immediately after trial indicating the client's election of appellate rights. 

The trial notebook is critical, not only for the actual trial, but for thorough pretrial preparation as well. The simple act of placing documents in the appropriate notebook sections serves as an additional checklist by alerting counsel to those areas needing further attention. Every supervisor of military trial lawyers needs to ensure that his or her subordinates have and use a trial notebook. Supervisors should inspect the notebook as a way of verifying that counsel are ready for trial. 32 

Improving Advocacy Skills 

Every supervisor of trial attorneys should have a plan for training or improving their subordinates' advocacy skills. Not every office has the luxury of receiving experienced judge advocates for their trial attorney positions. Civilian trial advocacy training programs for counsel are probably an aberration and TJAGSA trial advocacy courses are infrequent and not always available when most needed by inexperienced counsel. 

The best way for inexperienced counsel to learn advocacy skills is to try cases. One way of preparing counsel for the courtroom is to have them "second chair" several courts-martial before they try one on their own. Depending on their abilities and experience level, the counsel simply may sit at the counsel table throughout the trial or actually may assist in conducting parts of the trial. Sitting second chair provides new counsel the opportunity to observe the court-martial process first hand, without actually having the pressure or responsibility for trying a complete case. 

If the office has several counsel, new counsel should sit second chair on at least two to four cases. After demonstrating some technical competence at the second chair level, the new counsel should then be assigned as lead counsel with an experienced attorney assigned to sit second chair. Having a more experienced counsel sit second chair provides the inexperienced counsel with an important safety net should some unexpected event arise. 

Another excellent advocacy training technique is to have inexperienced counsel read old records of trial. Reading records of trial will, at a minimum, illustrate the court-martial process from beginning to end, as well as provide some real world examples of trial advocacy. In these days of dwindling courts-martial numbers, some counsel may not have the opportunity to sit second chair very often, or even at all. If counsel are not going to have the opportunity to observe a trial before they try their first one, reading records of trial will at least familiarize them with court-martial procedures. 

In addition to counsel reading records of trial, the supervisor might use extracts from old records of trial as teaching points for counsel. Old records frequently will contain excellent examples of arguments, direct examination, cross-examination, or how to present a sentencing case. Old records of trial also can be used as examples of how not to do something. Remember, counsel can learn not only from their own mistakes, but from the mistakes of others. 

Counsel also can enhance their advocacy skills by rehearsing before trial. Supervisors should consider having new counsel rehearse portions of their trial in front of either themselves or other attorneys in the office. Rehearsing the opening statement, direct examination, or the closing and sentencing arguments provides not only a valuable opportunity to critique the performance, but also an opportunity to ensure that the new counsel is adequately prepared and has a good grasp of the issues to be litigated. If possible, schedule these practice sessions several days before the actual trial. Scheduling a practice the day before trial only will serve to increase the anxiety level of the young counsel who probably needs that time to take care of last minute details before trial. In addition, a practice session the day before trial may not allow enough time for the counsel to absorb any suggestions made by the critiquer. 

 [*29]  Supervisors should consider making practice sessions mandatory for the first couple of trials. Supervisors also should not hesitate to require rehearsals for counsel who are having problems in court. Trial attorneys only get better with practice. Unfortunately, with fewer courts-martial, many counsel are not getting that practice in actual trials. Consequently, counsel should try to improve their advocacy skills through rehearsals or practice sessions. 

Supervisors can increase the benefit of the practice sessions through videotaping counsel's performance. Many civilian trial advocacy programs and TJAGSA, in its Criminal Law Advocacy Course (CLAC) and Advanced Trial Advocacy Graduate Course program, use videotape review with students to assist them in improving their advocacy skills. The videotape review should be used to identify nervous or annoying habits of counsel as well as problems with the substance of the presentation. The supervisor or the attorney critiquer can then review the videotape with the counsel. Many counsel will not accept that they are doing something wrong or even realize how badly they have performed until they see it on tape. For example, counsel may repeatedly say "and, uh" or sway back and forth during the examination of a witness. Counsel are frequently amazed when they see themselves on videotape and realize they need to correct or change something. 33 

Meaningful critiques of counsel's performance, either in an actual court-martial or in a rehearsal session, are essential to improving the counsel's performance. During advocacy training, TJAGSA instructors use the National Institute of Trial Advocacy (NITA) critique method to explain to students what they did wrong and how they can improve. This critiquing method, although very critical, tells the counsel exactly what they did and how to fix it. The vague, pat-on-the-back, general feedback type of critique simply does not identify for counsel what it is they need to improve on or how they need to go about improving. 

The NITA critique focuses the counsel on the area the supervisor or critiquer wants to discuss--such as, cross-examination with a particular witness. This is called headnoting the problem area. After identifying the "headnote," the critiquer then gives counsel a "playback" of their performance. This requires the critiquer to take verbatim notes during the counsel's performance or presentation. The critiquer will read back to counsel precisely what was said. The playback is essential to the critique because most counsel do not believe that they are doing or saying something in a particular manner until they hear the playback. After the playback, the critiquer gives the counsel a "prescription" on how to fix the problem. The critiquer essentially gives a demonstration of how to do it. Although the NITA critique method may be difficult to master, the benefit to counsel is tremendous. At the conclusion of a NITA critique, counsel should be able to tell the supervisor exactly what they would do differently the next time. 34 

Finally, counsel can practice their advocacy skills in another arena that is similar to a trial and is as equally important. Many young counsel have improved their advocacy skills by doing administrative boards and magistrate court. Although defense counsel always have represented soldiers at administrative boards, many trial counsel--especially at the smaller installations--are not participating in administrative boards. If possible, trial counsel should serve as the recorder at all administrative boards. Administrative boards provide all counsel with the opportunity to examine and cross-examine witnesses, handle physical evidence, and make arguments to the board members. Another venue that may offer the opportunity to practice advocacy skills is the local United States Magistrate Court, which customarily deals with the installation's traffic violations and minor offenses involving civilians. Whether trial counsel are participating in the magistrate program on a part-time or full-time basis, they will receive a substantial benefit. 

In-House Training 

Regularly scheduled in-house training is another important tool that the supervisor can use to enhance the advocacy skills of assigned counsel. The supervisor should designate a specific time for the training and, absent special circumstances, should not deviate from it. The training can be held on a weekly, bi-weekly, monthly, or even bi-monthly basis. Regardless of how often the training is scheduled, all counsel should participate. The supervisor may have to "shut down" the office to ensure full participation in the instruction. In this regard, it may be beneficial to schedule the instruction to coincide with enlisted training. 35 

After setting a time for training, determine what topics or areas would most benefit counsel. The number of appropriate topics is unlimited and might include areas where counsel need special emphasis--such as, presenting opening arguments, using a diagram, or voir dire. The instruction could address issues that counsel are dealing with in particular cases--such as, using a handwriting expert in a forgery case or a drug expert in a urinalysis case. The instruction also might include topics that counsel should know--such as, the procedures used at the CID laboratory for analyzing different types of evidence, procedures used for processing a crime scene or evidence, or pretrial confinement procedures. 36 

 [*30]  After deciding what topics merit instruction, assign each counsel a topic to teach. The assigned "instructor" would be responsible for presenting a class on that topic for all other counsel. The length of the classes can be anywhere from fifteen to fifty minutes, depending on the topic. The instructor should prepare an outline for use by the attendees during the presentation as well as for their future reference. The outline can be very detailed or it can be as simple as a one-page handout with "bullets" highlighting key points and reference material. 

The instructor may want to utilize outlines obtained from other sources, such as TJAGSA short courses, the basic course, or graduate course. Additionally, materials obtained from civilian CLE courses and publications make excellent teaching handouts. These handouts can be maintained by each attorney in a three-ring advocacy notebook for future reference. 

Those counsel assigned as instructors should be made aware that they will be expected to perform in a professional manner. They should not be allowed to give this matter only cursory attention. Teaching a particular topic or area not only will provide valuable information to others, but also will enhance the instructor's knowledge of the area. One of the best ways to learn something is to teach it to someone else. Thus, both the instructor and the students will benefit. 

Other possible instruction could come from "outsiders." For example, there may be reservists or national guardsman near the installation who are civilian trial attorneys. As reservists or guardsman, they may be interested in providing instruction on a relevant topic solely for "reserve points." 37 Another option would be to invite a local prosecutor or Assistant United States Attorney to present a class on advocacy. Trial Defense Service supervisors might want to consider inviting a local public defender or civilian criminal defense attorney to present a class to defense counsel. Many of them will be more than happy to do so and they even may be able to qualify for CLE credit with their state bar. 

Your community may contain a number of individuals who probably have years of experience or training in a relevant area and who would be willing to share their expertise with young attorneys. 38 For example, many judge advocates have no previous experience dealing with law enforcement, either in or out of the military. Consider having your local CID or military police investigators present classes that relate to law enforcement. They can provide instruction on how they process a case, process evidence, describe various types of drugs or narcotics, or discuss different investigative techniques. Including law enforcement personnel in your in-house training not only will provide your counsel with important information that will enhance their performances as trial advocates, but it will foster a better working relationship between counsel and law enforcement personnel. 

Another source of instructors and topics is the NCOs within the SJA or TDS office. In larger offices, legal NCOs handle a number of the pretrial and posttrial aspects of a case. Experienced legal NCOs probably are more familiar with processing a court-martial from the point of drafting specifications and charges to mailing the record of trial to the Court of Military Review than most judge advocates. Their expertise can educate counsel not only on the role of legal NCOs and their contribution to the court-martial process, but with all aspects of a court-martial. 

JAG School Resources 

The Judge Advocate General's School can play an important role in the training of both trial and defense counsel and should be used to complement any in-house criminal law training program. Advocacy training, videotape reproduction of advocacy and criminal law lectures, as well as deskbooks and handbooks on criminal law topics, are available from TJAGSA. 

For the past several years, TJAGSA's Criminal Law Division has taught two one-week classes on trial advocacy per year. The Criminal Trial Advocacy Course (CTAC) provided lecture type instruction in various aspects of advocacy such as case preparation, direct and cross examination, voir dire, and trial procedure. In addition, the students participated in actual hands-on advocacy training in a mock trial. Attendance in this course was limited to forty-eight students per session. 

Beginning in March 1994, the CTAC will be replaced by a two-week trial advocacy course, the CLAC. The CLAC also will be offered twice a year and will provide all of the instruction contained in the CTAC course, only in an expanded format. The CLAC will include lectures on case preparation, direct and cross examination, voir dire, evidence, arguments, and more hands-on advocacy training than was offered in the CTAC. In addition, this course will be expanded to allow up to fifty-six students to attend. Supervisors who desire to send counsel to a CLAC should contact their legal administrator or the TDS training officer to assess funding availability and to reserve a quota using the Army's Training Requirements and Resource System. 

In addition to advocacy training, the Criminal Law Division publishes several deskbooks and handbooks that practitioners  [*31]  will find useful. 39 These books are updated annually so the material covered is based on the latest developments in criminal law. The division receives numerous requests for these materials each year and because distribution of these materials is not part of the division's mission, it lacks the resources to provide them. These TJAGSA publications are available, however, through the Defense Technical Information Center as well as the Legal Automation Army-Wide System electronic bulletin board. 40 

Finally, the supervisor may want to provide a change of pace by incorporating training films into the training process. In this regard, TJAGSA's Visual Information Management Office (VIMO) can be of service. The VIMO routinely videotapes many of the lectures presented by both TJAGSA faculty and guest speakers. These tapes are stored in the VIMO video library and are available on request to practitioners in the field. 

The procedures for obtaining copies of these videotaped lectures are simple. Send the VIMO a request identifying the lecture or tape that you want, along with a blank videocassette tape. The VIMO will copy their original onto your blank tape and return it to you. To determine what videotapes are available, contact the Visual Information Branch for a copy of their annual TJAGSA Videotape Bulletin. 41 Use of videotape lectures is an inexpensive--but extremely effective--way to keep interest at a relatively high level and provide quality legal training for your counsel. 

Conclusion 

We hope that this article will aid supervisors in trying to improve the advocacy skills of their subordinates. We recognize, however, that advocacy skills only improve through practice and dedication. Our advice to supervisors is that any time you have the opportunity to get your subordinates in a situation where they are required to "think on their feet" and be articulate, you will elevate their advocacy skills. 

Being a trial lawyer is not a talent one is born with, it is a skill that is developed as a result of organization, hard work, observing others in trial, reading records of trial, and plenty of practice. And while some attorneys seem to have more natural ability than others, even an average attorney can develop into a solid courtroom performer given adequate training and mentoring. As a chief of criminal law or senior defense counsel you have an obligation to your subordinates to train them to the best of their natural ability. In carrying out this responsibility you probably will find it to be one of the most rewarding aspects of your military career. 
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APPENDIX C 

How to Conduct a Video Review 

Purpose. A video review has the following four purposes: 


(1) Let the counsel see and hear how they really look. (This is the primary purpose--counsel usually do not appear on tape as they do in their mind's eye); 

(2) Identify "distractors" and change undesirable behavior--movements, speech, mannerisms, posture; 

(3) Reinforce critique points; and 

(4) Get a second opinion, or a different perspective.

Questions. To get the counsel involved and help the critiquer target areas for comment, ask the following questions: 


(1) (If the video critiquer did not view the original performance) How did the original critiquer say you did? 

(2) How do you think you did? 

(3) Is there a particular part you want to look at in the video tape? 

(4) What will you do differently next time?
Teaching points. Here are a few common areas to concentrate on during the video review: 

Posture. Slouching, legs crossed, bending over to read, arms folded or on hips, hands in pocket. Use the freeze frame. If the counsel has distractive repetitive movements, such as pacing, use the fast forward to show the repetition. 

Eye contact. None, inattentive looking, never looks at witness or members, looks surprised or startled, always reading. Use the freeze frame. 

Words. "Legalese" versus simple conversational English, compound or confusing questions, nonleading questions. Stop tape and ask counsel for a better way to do it. Give a demonstration. 

Methodology. Do not create an adversarial relationship during the critique session. The counsel will not learn under such circumstances. Avoid initially critiques that are personal in nature. For example, save for later that the counsel is a slob in uniform, needs a haircut, or does not appear to meet other personal appearance standards. These facts can be mentioned after you have had a few minutes of dialogue. Point out issues as they occur on the tape, and give a prescription at the same time. Give a summary at the end. Ask counsel what they would do differently next time. Go slow, do not be threatening. Watching oneself on tape is often discomforting. Give good constructive critiques. Give useful, long-term advice. Based on your critique, the counsel should be able to tell you what they would do differently next time and why they would do it differently.

APPENDIX D 

NITA Critique Method 

After the trial or the practice session is complete, the critiquer should assess the counsel's performance. The video critiquer should use the same method for critiquing the counsel on the videotape. The critiquer should pick one or two points (no more than three) that need to be worked on by counsel. The critiquer should use the following format for critiquing counsel: 

Headnotes 

Try to be specific and concise when identifying the headnote. What is the general nature of the point you are about to critique? This will allow the counsel to know where you are going with the critique. Is it the form or length of questions, the use of leading questions on cross-examination, is it style or presence, is it organization or sequence, or is it the use of objections? Other common critique points include use of "legalese," failure to listen to the witness, seeking conclusions from the witness rather than facts, and the organization of the presentation. Identify the priority problems and do not overload the counsel with more than two or three points at a time. 


 [*35]  For example: "Captain Smith, I want to talk to you about the use of leading questions on cross-examination. You did not use leading questions during your cross-examination of Sergeant Jones."

Playback 

The key to an effective playback is your ability to take notes of the counsel's performance. The goal is to give the counsel a verbatim playback of what they said. Use the exact words of counsel. 


For example: During your cross-examination of Sergeant Jones you asked: "How long did the incident last?" and "What was the lighting like?"

Prescription 

Give examples of how to do it better. Demonstrate the point being made. Show counsel what to do instead of just telling them. Give a series of questions or a portion of the opening or close to illustrate the point to be made. Be honest with the counsel but do not be cruel or unduly harsh. 


For example: Let me suggest the following: "This incident that you describe took place in only ten to fifteen seconds, correct?" and "It was dark that night and the nearest street light is one block away?"

Ask Questions 

If you are not sure why counsel did or did not do a particular thing ask counsel why they did what they did before you begin your critique. There may be an explanation for counsel's actions and you may not need to critique that point. 


For example: Captain Smith, what were you trying to accomplish by asking the court members whether they drank alcohol?

APPENDIX E 

Topics for In-House Training 

1. Obtaining Official Military Personnel Files 

2. Obtaining Civilian Criminal Records 

3. Obtaining Medical Records 

4. Obtaining Finance Records 

5. Procedures for Obtaining a Search Authorization 

6. Witnesses Available from the CID Laboratory 


- What experts are available 

- How the experts can help counsel prepare for trial


7. How the CID Laboratory Works 

8. Pretrial Confinement Procedures 


- Processing prisoners 

- Local confinement procedures


9. Chapter 10 Processing/Discharge of Officers 

10. Requesting Individual Military Counsel 

11. Deferment from Confinement 


- How to do it, who responds, what kind of response is required


12. Direct Examination 

13. Cross-Examination 

14. Voir Dire 

15. Court Member Questionnaires 

16. Opening/Closing Arguments 

17. Sentencing Case (Government and Defense) 

18. Posttrial Processing 

19. Posttrial Submissions 

20. Cross-Examining the Accused 

21. Direct Examination of the Accused (Preparing the Accused for Testifying) 

22. Discovery Requirements 

23. Using Experts 


- blood analysis 

- fingerprints 

- handwriting 

- urinalysis 

- rape trauma 

- child abuse syndrome 

- eyewitness identification/memory


 [*36]  24. Use of Physical Evidence and/or Diagrams 

25. Drug Operations 

26. Drugs and Narcotics 


- types 

- how used, held, sold, schemes


27. Check Kiting 

28. Audio Visual Support 


- Who provides it, how to get it, what they can do


29. Evaluating Your Military Judge 


- What is the judge's track record 

- What does the judge expect from counsel



FOOTNOTES: 



n1 Statistics compiled during fiscal years 1981 through 1992 and retained in the files of the Criminal Law Division, The Judge Advocate General's School, United States Army, show the following court-martial rates during fiscal years 1981 throurh 1992: 

	

	
	FY81 
	FY82
	FY83
	FY84

	
	
	
	
	

	GCM
	1,426 
	1,500
	1,581
	1,442

	BCD
	1,792 
	2,556
	2,075
	1,403

	SPCM
	2,802 
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	768
	461

	SCM
	4,418 
	4,151
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	1,645

	
	
	
	
	

	TOTAL
	10,438
	9,856
	7,280
	4,951
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	FY86
	FY87
	FY88

	
	
	
	
	

	GCM
	1,420 
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	BCD
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	1,247
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	SPCM
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	214
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	SCM
	1,308 
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	1,410

	
	
	
	
	

	TOTAL
	4,395 
	4,322
	4,219
	4,146
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	FY90
	FY91
	FY92

	
	
	
	
	

	GCM
	1,585 
	1,451
	1,173
	1,168

	BCD
	850 
	771
	585
	543

	SPCM
	185 
	150
	92
	70

	SCM
	1,365 
	1,121
	931
	684

	
	
	
	
	

	TOTAL
	3,985 
	3,493
	2,758
	2,465






n2 Colonel John T. Edwards, the Commandant of the Judge Advocate General's School, announced this change in the basic course curriculum to those officers who attended the October 1993 Worldwide JAG CLE. The primary rationale for the change in the curriculum is that very few basic course graduates are being assigned initially to trial or defense counsel positions. Generally, they are assigned to positions where knowledge of administrative law and legal assistance will be of greater importance. 



n3 Jack B. Patrick, Judge Advocate Training and Learning: "Newbees" and the Boss, ARMY LAW., Oct. 1985, at 7, 8. 



n4 Trial Defense Service counsel are extremely fortunate in that the TDS already has prepared an excellent SOP. That SOP--dated October 1985--is currently being revised. 



n5 A Chapter 10 is a discharge in lieu of a court-martial. See DEP'T OF ARMY, REG. 636-200, PERSONNEL SEPARATIONS: ENLISTED PERSONNEL, ch. 10 (17 Sept. 1990). 



n6 A sample SOP table of contents is set out at Appendix A. This table of contents was taken from the III Corps Criminal Law Division SOP, Office of the Staff Judge Advocate, III Corps and Fort Hood, Fort Hood, Texas. 



n7 DWIGHT G. McCARTY, LAW OFFICE MANAGEMENT, 260 (3d ed. 1955). 



n8 See VANN H. LEFCOE, VIRGINIA CORPORATIONS, (1982); CLYDE W. GOLDMAN & AMY MORRIS HESS, VIRGINIA FORMS, (1978); MICHIGAN FAMILY LAW (Norman N. Robbins & Lynn M. Collins eds., 1988). 



n9 Even noted trial lawyer F. Lee Bailey is an advocate of the use of standardized forms. In one of his books on investigating and preparing for the trial of criminal cases, he includes several examples of his own standardized forms. See F. LEE BAILEY & HENRY B. ROTHBLATT, INVESTIGATION AND PREPARATION OF CRIMINAL CASES, (2d ed. 1985). 



n10 CRIM. L. DIV., THE JUDGE ADVOCATE GENERAL'S SCHOOL, U.S. ARMY, JA 310, CRIMINAL LAW: TRIAL COUNSEL AND DEFENSE COUNSEL HANDBOOK (May 1993) [hereinafter JA 310]. 



n11 Using a form for court members' questions solves two problems. First, it eliminates the need for the trial counsel to account for the small pieces of paper that court members invariably use in writing their questions. Second, the court reporter can assemble the record of trial without fear of losing one of these tiny scraps of paper. 



n12 Professor James W. McElhaney stressed this point when discussing the need for trial notebooks in TRIAL NOTEBOOK 4 (2d ed. 1987); "Nothing so undermines the confidence of a court or jury in a lawyer as his constant groping and fumbling." (quoting J. APPLEMAN, SUCCESSFUL JURY TRIALS 100 (1952)). See THOMAS A. MAUET, FUNDAMENTALS OF TRIAL TECHNIQUES 1 (2d ed. 1988). 



n13 McELHANEY, supra note 12, at 5. 



n14 Legal or letter size file folders, divided numerically into 31 sections, or alphabetically into 20 or more sections, are available through the United States General Services Administration (GSA) Federal Supply Service Supply Catalog--for example, letter size file folder, 31 sections, indexed numerically, FSN 7520-00-286-1724, page 89, GSA Supply Catalog, May 1992, at $ 6.62 each (price was raised to the listed amount in the April 1993 supplement to the GSA Federal Supply Service Catalog). 



n15 An item that makes an excellent trial notebook is the "Favorite Deskfile/Sorter" manufactured by Wilson Jones Company. This sorter is designed to act as a temporary storage facility for documents that need to be filed in the future. It comes with a hard cover and 31 separate prenumbered compartments. The compartments are expandable to hold up to an inch-and-a-half of documents. It is available in most office supply stores at a cost of $ 9.00. The index located at Appendix B of this article was designed especially for this type of sorter. 



n16 A sample format for an index to a trial notebook is shown at Appendix B. 



n17 Examples of detailed trial notes for trial and defense counsel are found in figures 3-61 and 3-62 of JA 310, supra note 10, at 3-141 to 3-159. 



n18 Id. at 3-82. 



n19 MAUET, supra note 12, at 4. 



n20 JA 310, supra note 10, at 4-5 to 4-6. 



n21 MANUAL FOR COURTS-MARTIAL, United States, R.C.M. 502(d)(5) discussion (1984) [hereinafter MCM]. 



n22 McELHANEY, supra note 12, at 8. 



n23 MAUET, supra note 12, at 7. 



n24 MCM, supra note 21, R.C.M. 917. 



n25 Id. R.C.M. 917(c). 



n26 McELHANEY, supra note 12, at 9. 



n27 DEP'T OF ARMY, PAMPHLET 27-9, MILITARY JUDGES' BENCHBOOK, App. A (1 May 1982) [hereinafter BENCHBOOK]. 



n28 MCM, supra note 21, at A10-1. 



n29 MAUET, supra note 12, at 8. 



n30 In a case where the defense has a particularly large number of favorable documentary exhibits the risk exists that the court members will rush through the materials without giving each individual document enough attention to understand its importance. One technique that has proven effective for defense counsel in these situations is to organize all documentary evidence into a single defense exhibit with a one-page index or cover sheet. The one-page index allows the defense counsel to synopsize on a single page the importance of each individual document which they want to bring to the attention of the court members. Each court member will probably take the time to read the one-page index and if the member wants to look further at a particular document, it is available in the package of documents for additional review. 



n31 JA 310, supra note 10, at 1-18. 



n32 McELHANEY, supra note 12, at 12. 



n33 Appendix C of this article contains a brief guide on how to conduct a video review. 



n34 Appendix D further describes the NITA critique method. 



n35 Both Fort Hood, Texas, and United States Army Europe (USAREUR), utilize a very effective training period called "Sergeant's Time." While the date and time apparently varies in USAREUR, at Fort Hood, Sergeant's Time occurs each Thursday morning from 0800 until 1200. During this time, all enlisted soldiers are required to participate in some form of training dealing with either their military occupational specialty or general soldier skills. A training time such as this would also be a perfect time to conduct in-house counsel training. 



n36 For a detailed listing of additional in-house training topics see Appendix E. 



n37 See DEP'T OF ARMY, REG. 140-1, ARMY RESERVE: MISSION, ORGANIZATION, AND TRAINING, para. 3-30 (1 June 1990); DEP'T OF ARMY, REG. 140-185, ARMY RESERVE: TRAINING AND RETIREMENT POINT CREDIT AND UNIT LEVEL STRENGTH ACCOUNTING RECORDS (15 Sept. 1979). 



n38 If you are located near a law school, law professors may be interested in presenting classes to trial and defense counsel. Several law professors around the country were previously affiliated with the Judge Advocate General's Corps. 



n39 Currently the Criminal Law Division, TJAGSA, has the following publications available: 


The Crimes and Defenses Deskbook--JA 337 (1993) (220 pages); 
Unauthorized Absences Text--JA 301 (1993) (86 pages); 
Criminal Law, Nonjudicial Punishment--JA 330 (1993) (40 pages); 
Senior Officers Legal Orientation--JA 320 (1994) (249 pages); 
Trial Counsel and Defense Counsel Handbook--JA 310 (1993) (452 pages); and 
United States Attorney Prosecutions--JA 338 (1993) (343 pages).





n40 See Current Material of Interest, ARMY LAW., Mar. 1994, at 66. 



n41 The current TJAGSA Videotape Bulletin is dated November 1993. A few of the videotape lectures listed therein include, "The Capabilities of the CID Lab," "Evidentiary Issues in Military Child Abuse Cases," and "DNA Fingerprinting," as well as lectures on advocacy by such noted criminal law practitioners as F. Lee Bailey, John Lowe, Waco Carter, and Vaughan Taylor. All procedures for requesting a videotape are thoroughly detailed in the bulletin. 
