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SUMMARY: 
  ... Historically the sentencing phase of the court-martial has been the defense counsel's show. The 1969 Manual for Courts-Martial intentionally limited the trial counsel's role to the presentation of narrowly specified matters in aggravation while the defense counsel had virtually unfettered opportunity to present matters in extenuation and mitigation. ... Based on the facts of the case and the defense evidence in extenuation and mitigation, this accused deserves 5 years confinement." ... These matters can be presented by the trial counsel, and can be considered by the sentencing authority, regardless of what the defense counsel decides to present during the case in extenuation and mitigation. ... Records of nonjudicial punishment are admissible during the case in aggravation as "personnel records" subject to the same limitations as any other personnel document. ... This theory of aggravation can be used to bring a great deal of uncharged misconduct to the attention of the sentencing authority. ... Matters disclosed by the accused during the providence inquiry arguably are evidence and can be considered by the sentencing authority without being re-introduced during the case in extenuation and mitigation. ...   



"I just came from a three year assignment as a Brigade Commander in Germany. During 18 months of that tour I served as a member of a court-martial panel. Why do military trial counsel always roll-over on sentencing?" 1 

TEXT: 
 [*1]  I. INTRODUCTION 

Historically the sentencing phase of the court-martial has been the defense counsel's show. The 1969 Manual for Courts-Martial 2 intentionally limited the trial counsel's role to the presentation of narrowly specified matters in aggravation 3 while the defense counsel had virtually unfettered opportunity to present matters in extenuation and mitigation. 4 An aggressive trial counsel's sentencing strategy usually consisted of preparing an extensive rebuttal case and waiting for the defense counsel to open the door. The government often wasted substantial resources by having the accused's entire chain-of-command sitting in the witness waiting room while the defense counsel carefully walked  [*2]  the extenuation and mitigation tightrope. The skilled defense counsel could make the chain-of-command's trip to the courtroom fruitless by presenting only those matters which created a favorable impression about the accused without opening the door to any specific rebuttal evidence. Perhaps because of the frustration associated with this type of defense strategy, many trial counsel chose to concede the sentencing portion of the trial. 

In the last few years the rules applicable to court-martial sentencing have changed, and there is every expectation that they will continue to change, in favor of the prosecution. 5 Although the Manual and the courts have greatly expanded the potential for prosecutorial sentencing evidence, trial counsel seemingly have not changed their sentencing practice. Sentencing procedures are intended to be adversarial in nature. Trial counsel (or trial judges) who fail to let the system work do a disservice to the government. The purpose of this article is to provide trial counsel with a comprehensive guide to the court-martial sentencing process including a survey of advocacy techniques for aggressive prosecution, a thorough discussion of the developing substantive law concerning admissible sentencing evidence, an outline of sentencing procedures, and a guide to permissible punishments at courts-martial. 

II. PROSECUTORIAL SENTENCING PHILOSOPHY 

To be a successful prosecutor, an attorney obviously must have a command of the law applicable to sentencing. What may be less obvious is that the first step toward success actually is to develop an appropriate "philosophy" about sentencing. The trial counsel must be aggressive without being overbearing. 

A. Ethical Perspective 

At a recent general court-martial sentencing proceeding, the defense counsel argued that the accused could be rehabilitated and should not be given a punitive discharge. The trial counsel "argued" that he agreed. When confronted after the trial by the staff judge advocate, the trial counsel explained that he thought a  [*3]  sentence excluding a punitive discharge was reasonable under the circumstances and thus he had an ethical obligation to seek justice by arguing against a punitive discharge. 

The ABA Code of Professional Responsibility does, in fact, state that the duty of the public prosecutor is to "seek justice." 6 Unfortunately, the ethics standards do not further define that general obligation. A military trial counsel satisfies the general duty to "seek justice" by complying with the specific ethical obligations regarding initiation of charges, 7 disclosure of exculpatory  [*4]  evidence, 8 and candor toward the tribunal 9 contained in the Code of Professional Responsibility and the ABA Standards for Criminal Justice. 10 

In the military, the convening authority, not the trial counsel, exercises prosecutorial discretion. 11 The trial counsel's duty to seek justice does not mean that the trial counsel must substitute his or her subjective judgment about what is an appropriate sentence for the convening authority's judgment. The trial counsel's advisory opinion concerning an appropriate sentence can be given to the convening authority before trial to assist the convening authority in making a referral decision 12 and an advisory recommendation on sentence appropriateness can be  [*5]  made after the trial to assist the convening authority in exercising clemency authority. 13 At trial, the trial counsel represents the convening authority's interest 14 and has an ethical obligation to represent those interests "zealously within the bounds of the law." 15 The trial counsel satisfies all ethical obligations, and will be most successful, by following two rules: always argue for the maximum credible punishment; and if the maximum credible punishment is less than the maximum allowable punishment, argue for a specific sentence only with prior approval of the staff judge advocate. 

As a general rule, the only time a trial counsel should not argue for the maximum allowable punishment is when it is clearly not warranted and arguing for the maximum punishment will not be credible. The trial counsel's decision to argue for less than the maximum punishment should be based on trial tactics -- not the subjective evaluation of what constitutes a reasonable punishment. 

When the maximum allowable punishment is not credible, the trial counsel can argue for some specific lesser punishment (e.g., 5 days hard labor without confinement); 16 for a specific type of punishment without designating a specific quantity (e.g., confinement or a substantial period of confinement); or for "an appropriate sentence." Asking for a specific lesser punishment is potentially dangerous because it may place a ceiling on the amount of punishment which will be considered by the sentencing authority. When the trial counsel asks for "5 years confinement," he or she is saying, "The maximum is 10 years and that is your starting point. Based on the facts of the case and the defense evidence in extenuation and mitigation, this accused deserves 5 years confinement." As a practical matter, the court members may erroneously interpret trial counsel's remarks as, "The trial counsel is asking for no more than 5 years confinement. That is our starting point. Now, based on the extenuation and mitigation presented by the  [*6]  defense, how much of a break does the accused deserve?" The prudent trial counsel should get the staff judge advocate's approval before setting any artificial limit on the sentencing authority's discretion. 

B. Contested vs. Guilty Plea Cases 

Many trial counsel approach sentencing at a guilty plea case differently than they approach sentencing in a case which is contested on the merits. Interestingly, some trial counsel routinely neglect the sentencing portion of the contested case while other trial counsel routinely neglect the sentencing portion of plea bargained guilty plea cases. Both types of counsel are derelict. 

In a fully contested case, counsel for both sides necessarily place primary emphasis on the merits of the case. It is a mistake, however, for trial counsel to neglect sentencing preparation or to feel that getting a conviction ends their responsibility. If the court members had any doubts about the accused's guilt during the findings portion of the case, they may carry those doubts into sentencing and may reach a compromise sentence which is inappropriately lenient considering the seriousness of the crime committed. During presentencing the trial counsel has the difficult burden of persuading all the court members, including those who may have voted for complete acquittal, to accept the collective judgment of the court and adjudge a sentence which is appropriate for a criminal convicted of that crime. 

In a guilty plea case, where the accused has the benefit of a pretrial agreement, trial counsel may be tempted to neglect the sentencing proceeding because it may appear that the government has little to gain. This is especially true in a trial by military judge alone when the judge's sentencing track record has made sentencing predictable and it is clear that the accused has no realistic possibility of "beating the deal." There are several reasons why trial counsel should always be aggressive in trying to get the maximum possible sentence adjudged. First, the sentences actually adjudged for specific crimes usually define the parameters for pretrial agreement negotiations in subsequent cases. Second, when the pretrial agreement contains a clause authorizing cancellation because of subsequent misconduct, higher adjudged sentences provide more motivation for the accused to avoid misconduct. 17 Finally, the record of trial will have to stand by  [*7]  itself when appellate authorities determine sentence appropriateness. 18 At the appellate level, the accused's sentence will generally be compared to the sentences received by other soldiers convicted of the same offense. 19 A grossly disproportionate sentence will have a better chance of withstanding scrutiny if the trial counsel has presented all available aggravation evidence. 20 

III. PRETRIAL PREPARATION 

The key to success at the sentencing phase of a court-martial is thorough pretrial preparation. Thorough preparation requires systematic gathering of sentencing evidence throughout the processing of a case. There is a logical tendency to prepare a case "chronologically." First counsel worry about motions, then the contested issues on the merits, and finally sentencing. Preparation for sentencing should gegin as soon as charges are preferred and should continue throughout the pretrial processing of the case. 21 It is important to begin preparation early because sentencing evidence often affects plea bargaining, witness availability may later become a problem, and documentary evidence may have to be obtained from some distant source. When witnesses are interviewed concerning pretrial motions or the merits of the case, counsel should also ask about sentencing related matters. Trial counsel should prepare for sentencing the same way they prepare to prove the elements of the offense. 

 [*8]  A. The "Elements" of Sentencing 

As any defense counsel can attest, there are only a limited number of approaches the defense can take during the sentencing phase of a court-martial. After observing a dozen courts-martial, a trial counsel has probably seen every conceivable defense sentencing strategy. The defense invariably argues that the accused deserves a lenient sentence because of one or more of the following extenuating and mitigation circumstances: 22 

1. The accused's past good service. 

2. The accused's potential for future valuable service. 

3. The accused will not commit future crimes. 

4. Harsh punishment will punish the accused's family. 

5. The accused has a problem that requires medical, psychiatric, or social treatment. 

6. The accused has already been punished. 

7. The accused is remorseful. 

8. The accused wants to stay in the Army. 

9. The accused has personal debts. 

10. Harsh punishment would be disproportionate to the punishment others have received. 

11. Harsh punishment would ruin the accused for the rest of his life. 

12. The accused committed the crime because of some external factor (bad crowd, drugs, alcohol). 

Although there are many factual variations, the above themes cover the entire spectrum of possible defense sentencing strategies. In every case the trial counsel should attempt to anticipate which strategy the defense counsel will employ and should accumulate evidence to rebut that argument. In planning the government case it is important for trial counsel to think in terms of the case in rebuttal as well as the case in aggravation. 23 

 [*9]  For example, it is common for accused to testify during sentencing that they like the Army and want to make the service a career. A prudent trial counsel should anticipate that in almost every case this is a possible defense strategy. The trial counsel should interview the accused's roommates to discover whether the accused truly contemplated a career in the service or whether (as is more likely) the accused frequently voiced displeasure about the service, kept a short-timers calendar counting down the number of days remaining in the military, and talked about the future civilian employment he or she had already arranged back in his or her hometown. If the accused's roommates are going to be witnesses during the merits of the case, questions relating to sentencing rebuttal should be part of the trial counsel's interview concerning the merits of the case. Including sentencing matters in all interviews will allow the trial counsel to develop more complete sentencing evidence and may enable the trial counsel to conceal or disguise the government's sentencing strategy. 

B. Witness Interviewing 

There should be three phases to the sentencing witness interview process. During phase one the trial counsel should get a quick assessment of the accused's character from the accused's chain of command. Ideally this information should be elicited contemporaneous with the preferral of charges so that it can be considered in determining an appropriate level of referral. Personal, face-to-face, interviews are usually the most effective way to get this preliminary character assessment but lack of available time will frequently force counsel to use some alternate method. In an especially busy criminal jurisdiction, trial counsel may want to create a standard form that the chain of command can complete and forward with the charges (see Appendix A). 

The second phase consists of the in-depth sentencing interview. Because there are always time constraints on case preparation, counsel should develop a plan of expanding interviews -- increasing the number of people interviewed and the scope of the individual interviews as much as time permits. It is a mistake to interview only the chain of command. The accused's chain of command is only one source of information, and in some cases, not even the best source. Other sources of information which should be explored include the accused's roommates and "good soldiers" who live or work with the accused. The accused's roommates often are good friends of the accused and are going to be reluctant to discuss negative aspects of the accused's character.  [*10]  They may, however, be an important source of rebuttal evidence concerning the accused's future employment plans, financial status and spending habits, attitude toward military service, and attitude about the charged offenses. If the accused is a bad soldier who frequently engages in misconduct the good soldiers who live around, or work with, the accused are likely to be the best source of such information. A good non-commissioned officer who lives in the same billets as the accused may know much more about the accused's off-duty conduct than the accused's section chief or first sergeant. If the accused is in pretrial confinement, the guards at the confinement facility, 24 the soldiers that escort the accused to and from the confinement facility, 25 and other prisoners 26 may provide valuable sentencing information concerning the accused's attitude toward the charged offenses and subsequent misconduct during confinement. 

The key to effective interviewing is to anticipate what type of rebuttal evidence might become admissible at trial and explore those areas thoroughly. Thorough exploration means that counsel must ask for the same information in more than one way. Asking a witness "whether the accused's duty performance is poor, average, or outstanding" does not constitute an effective sentencing interview. First, the witness may define "duty performance" as actual on-the-job performance or may define it more expansively to include soldierly conduct after normal work hours. Second, an "outstanding" rating may not mean the same thing to both the witness and the interviewer. The witness may think that all of the soldiers under his or her supervision are outstanding or may be more restrictive in thinking that only the single best soldier in the unit is truly outstanding. An effective interview must be more than a rating checklist. The witness should be asked to give narrative responses describing the accused's character, duty performance, personality, soldiering skills, and off-duty conduct. Whenever possible, subjective ratings should be given perspective by requiring the witness to make objective assessments.  [*11]  Ask the witness to actually name the soldiers in the unit who rank below or above the accused. Finally, vary the phrasing of the question. The following questions are intended to address the same general sentencing consideration but may elicit strikingly dissimilar responses from the same witness. 

Q. Should the accused be discharged from the Army? 

Q. In your opinion, does the accused have potential for rehabilitation? 

Q. Of the X soldiers who work for you, where would you rate the accused's potential to serve in the future as an NCO? 

Q. Can the accused be salvaged? 

Q. Would you want the accused returned to your unit without having served confinement? 
  
A witness may opine that the accused has rehabilitative potential and should not be discharged from the service but at the same time agree that the accused is one of the worst soldiers in the unit, should spend some time in jail and would never make a good NCO. Cursory interviews may result in a complete misunderstanding of the witness's position. 

The third interviewing phase should consist of a brief follow-up contact as close to the trial date as possible. It is good trial practice to interview all witnesses before and after opposing counsel has interviewed them. The brief interview before in-court testimony should ascertain whether the witnesses have changed their mind about anything previously discussed and whether any witness has been able to remember additional information which wasn't discussed at the previous interview. It is also proper to ask the witness what questions opposing counsel asked during their interview. This information is not privileged and may provide useful insight into opposing counsel's sentencing strategy. 

C. Documentary Evidence Collection 

Documentary evidence collection should begin as soon as the trial counsel is assigned the case. 27 Early preparation will allow time to cure defects in authentication, 28 will allow follow-up on evidentiary leads obtained from the documents, and will insure that trial counsel has a complete picture of the accused if the defense counsel initiates plea bargaining. Document searches are a  [*12]  recurring part of trial practice so trial counsel should establish a system or routine that will efficiently accomplish the task. Ideally, the trial counsel will have a legal specialist to make periodic visits to the servicing personnel and finance offices. If clerical and administrative support within the SJA office is scarce, trial counsel may persuade the command to absorb some of the support burden by requiring that certain specified personnel documents accompany the charge sheet. Trial counsel should not overlook having the investigative agency run a National Crime Information Check on the accused. This will be important in examining the accuracy of enlistment or appointment records. Alternatively, trial counsel can rely on the local distribution system and file written requests for documents. 

Many of the advocacy techniques applicable to witness interviewing are equally applicable to assembly of sentencing documents. While primary emphasis is necessarily placed on documents admissible as aggravation, 29 counsel should also be alert to matters which may be admissible in rebuttal after the defense counsel opens the door. 30 

Trial counsel should also expand the scope of document collection as much as time permits. The military personnel records jacket (MPRJ) and finance records obviously must be reviewed in every case. Thorough preparation should also include a review of unit files for counselling statements, letters of indebtedness, and letters claiming paternity or nonsupport. If the accused is in pretrial confinement, trial counsel should inspect the accused's confinement file to discover possible uncharged misconduct committed during confinement. 

If trial counsel has thoroughly prepared for trial and has a professional, but aggressive, philosophy about sentencing, the next step is to execute the sentencing strategy by taking full advantage of the substantive law of aggravation evidence. 

IV. PRESENTATION OF THE CASE IN AGGRAVATION 

A. General 

When the court returns a finding of not guilty, the accused is acquitted and the proceedings terminate. When the court returns  [*13]  a finding of guilty, the court-martial proceeds to the sentencing phase. During the sentencing phase, the trial counsel has the first opportunity to present the "case in aggravation." Then the defense counsel has an opportunity to present a "case in extenuation and mitigation." Thereafter, counsel for both sides present their case in rebuttal and surrebuttal as appropriate. At the conclusion of the evidence and counsel arguments, the military judge announces the sentence (trial by military judge alone); or the military judge instructs the court members who then deliberate, vote, and announce their sentence (trial with court members). 

B. Evidence Admitted During the Trial on the Merits 

All evidence admitted during the trial on the merits, 31 and reasonable inferences which can be drawn from that evidence, 32 may be considered by the sentencing authority in arriving at an appropriate sentence. This rule applies to matters which are accepted into evidence for a limited purpose. 33 This prophylactic rule eliminates what otherwise might be an impossible burden on the military judge to issue extensive limiting instructions. 

C. Providence Inquiry (Guilty Plea Cases) 

Information elicited from the accused 34 during the military judge's providence inquiry may be argued by the trial counsel and  [*14]  can be considered by the military judge in arriving at an appropriate sentence once the guilty plea is accepted as provident.  [*15]  Before considering the accused's statements, 35 the military judge must conclude that the statement fits within the scope of permissible aggravation 36 or rebuttal evidence 37 and must determine  [*16]  that the evidence should not be excluded under the balancing test of Mil. R. Evid. 403. 38 

In a guilty plea case where sentencing is by court-members, statements made by the accused during the providence inquiry are admissible under the same criteria 39 although there is an additional requirement that the evidence must be in admissible form. Because the court members do not hear the providence inquiry, trial counsel has to use some alternate form of the evidence. Permissible options include a stipulation (with the accused's consent), 40 introduction of relevant portions of the record of trial, 41 or testimony by a witness who heard the providence inquiry. 42 These alternate forms should not be objectionable as hearsay because they will always be admissions of a party opponent 43 and the record of trial qualifies as a public record. 44 

D. Stipulation of Fact (Guilty Plea Cases) 

As a precondition to entering into a pretrial agreement, the government may require the defense to enter into a stipulation of fact. 45 This stipulation normally includes a factual summary of the accused's conduct establishing guilt, but may also properly include aggravating circumstances relating to the accused's offenses. 46 

 [*17]  It is not clear whether the government can require the accused to stipulate to other facts in aggravation, such as personnel records, or to matters that the government could only introduce in rebuttal to defense evidence in extenuation and mitigation. 47 It is also unclear to what extent an accused can be compelled to stipulate to matters in aggravation that would otherwise be inadmissible. 48 Until these issues are resolved trial counsel probably  [*18]  should not create unnecessary appellate issues by putting clearly inadmissible matters in the stipulation of fact. 

The stipulation of fact may properly contain uncharged misconduct which would have been admissible for only a limited purpose during the case-in-chief so long as the evidence is relevant to sentencing and the relevance is not outweighed by unfair prejudice to the accused. 49 

 [*19]  E. Specific Categories of Aggravation Evidence 
  
1. General. 

The trial counsel's case in aggravation consists of matters which the sentencing authority may consider in arriving at an appropriate sentence. These matters can be presented by the trial counsel, and can be considered by the sentencing authority, regardless of what the defense counsel decides to present during the case in extenuation and mitigation. 50 The government's right to present presentencing evidence is the same in a contested case as it is in a guilty plea case. 51 

 [*20]  The military relies on an adversarial presentation of evidence to the sentencing authority. Although some judges 52 and commentators 53 analogize military sentencing evidence to the federal presentencing report, 54 such generalizations are not generally useful. The Manual for Courts-Martial expressly limits the type of sentencing evidence which can be presented by the government. 55 The case in aggravation consists of five enumerated categories of information: 

(i) service data relating to the accused taken from the charge sheet; 

(ii) personal data relating to the accused and of the character of the accused's prior service as reflected in the personnel records of the accused; 

(iii) evidence of prior convictions, military or civilian; 

(iv) evidence of aggravation; and 

(v) evidence of rehabilitative potential. 56 
  
All evidence offered by the trial counsel during the case in aggravation must be "pigeonholed" into one of the five enumerated categories. 

 [*21]  These categories are further defined by the Manual, 57 department regulations, 58 and case law. Evidence offered from each of these categories must also be admissible under the Military Rules of Evidence. 59 Despite some dicta in case law to the contrary, 60 the Military Rules of Evidence are not relaxed for the government during the case in aggravation. 61 
  
2. Data from the charge sheet. 

As a preliminary matter on sentencing the trial counsel provides the sentencing authority with the personal data on the charge sheet 62 concerning the accused's age, pay, time in service, and prior restraint. 63 The trial counsel should verify the accuracy of the data with a defense counsel. 64 While the normal practice is for trial counsel to read this data into the record, 65 a data sheet is also acceptable. 66 
  
3. Previous convictions. 

During the case in aggravation the trial counsel may present evidence of the accused's prior military or civilian convictions. 67 Convictions already received into evidence as impeachment during the trial on the merits can be considered during sentencing  [*22]  without being re-introduced after findings. 68 Convictions may be proven by any evidence admissible under the Military Rules of Evidence 69 to include direct testimony by a witness with firsthand knowledge about the conviction; 70 DA Form 2-2 (Record of Court-Martial Conviction); 71 DD Form 493 (Extract of Military Records of Previous Convictions); 72 the court-martial promulgating order; 73 the actual record of trial; 74 or any other method permissible under the Military Rules of Evidence. Documentary evidence used to prove a conviction must be properly authenticated. 75 

Courts-martial result in a "conviction" once sentence is adjudged in the case. 76 To determine whether a civilian adjudication has resulted in a criminal "conviction" counsel should refer to the law of the civilian jurisdiction where the proceeding took place. 77 

 [*23]  To be admissible, the conviction must occur before commencement of the presentencing proceeding in which it is offered. 78 Except for summary court-martial convictions, 79 there is no requirement that a conviction be "final" to be admissible. 80 If a conviction is pending appellate review that fact may be brought out by the defense as a factor affecting the weight to be attributed to the conviction. 81 

When offered as aggravation evidence 82 summary court-martial convictions must be "final" 83 and must meet "booker requirements." 84 The record of a summary court-martial conviction must be finally reviewed to be "final." 85 A summary court-martial is finally reviewed when reviewed by a judge advocate pursuant to  [*24]  R.C.M. 1112. 86 If a promulgating order is used to prove a summary court-martial conviction the document itself may or may not contain any entry indicating a final review by a judge advocate. 87 Even when finality is not apparent on the face of the document, the court will presume finality if sufficient time has elapsed since the conviction such that review would ordinarily have been completed. 88 This presumption may be overcome if there is conflicting evidence indicating that final review may not have been completed. 89 Where such a conflict occurs, the court must resolve the factual issue based on all the evidence available. 90 

"Booker requirements" are satisfied if the accused voluntarily consented to trial by summary court-martial and the accused was afforded the opportunity to consult with counsel regarding the right to demand trial by special court-martial. 91 If the documentary  [*25]  evidence used to prove the conviction is annotated with an entry indicating that the accused was afforded the opportunity to consult with counsel and was afforded the opportunity to demand trial by special court-martial, the document establishes a prima facie showing of compliance with Booker. 92 

If the record of conviction does not establish these foundational requirements the trial counsel must cure the defect with live testimony or supplementary documents which demonstrate that the accused was afforded these rights. 93 The military judge may not conduct an inquiry of the accused to establish admissibility. 94  [*26]  Defense counsel's failure to object at trial to summary court-martial convictions will normally waive any Booker issues. 95 
  
4. Personnel records reflecting the past military efficiency, conduct, performance, and history of the accused. 

The admissibility of personnel records should be analyzed using the same three-step methodology generally applicable to the admission of other aggravation evidence. 96 First, the evidence must fit within one of the five categories of aggravation evidence enumerated in R.C.M. 1001(b). Second, the document must be in a form admissible under the military rules of evidence. Third, the evidence must meet the Mil. R. Evid. 403 balancing test. 

R.C.M. 1001(b)(2) authorizes the admission of personnel records as aggravation evidence if (1) they are offered in documentary form; 97 (2) they reflect the past military efficiency, conduct, performance, or history of the accused, 98 and (3) they are prepared and maintained in accordance with service regulations. 99 

Although the rule specifies "personnel records," documents do not have to actually be maintained in a personnel file to be admissible as aggravation. 100 The service secretaries have the  [*27]  authority to determine which personnel records are admissible. 101 Army Regulation 27-10 provides the following guidance for Army courts-martial: 

Personal data and character of prior service of the accused. 

Trial counsel may, in his or her discretion, present to the military judge (for use by the court-martial members or military judge sitting alone) copies of any personnel records that reflect the past conduct and performance of the accused, made or maintained according to departmental regulations. Examples of personnel records that may be presented include -- 

(1) DA Form 2 (Personnel Qualification Record -- Part 1) and DA Form 2-1 (Personnel Qualification Record -- Part 2). 

(2) Promotion, assignment, and qualification orders, if material. 

(3) Award orders and other citations and commendations. 

(4) Except for summarized records of proceedings under Article 15 (DA Form 2627-1), records of punishment under Article 15, UCMJ, from any file in which the record is properly maintained by regulation. 

(5) Written reprimands or admonitions required by regulation to be maintained in the MPRJ or OMPF of the accused. 

(6) Reductions for inefficiency or misconduct. 

(7) Bars to reenlistment. 

(8) Evidence of civilian convictions entered in official military files. 

(9) Officer and enlisted efficiency reports. 

(10) DA Form 3180 (Personnel Screening and Evaluation Record). 

These records may include personnel records contained in the OMPF or located elsewhere, unless prohibited by law  [*28]  or other regulation. 102 Such records may not, however, include DA Form 2627-1 (Summarized Record of Proceedings Under Article 15, UCMJ). 103 

Prudent trial counsel should do a complete review of all documents contained in the accused's personnel files and should not limit their investigation to the documents enumerated in AR 27-10. "Other documents" not listed in AR 27-10 may be admissible in aggravation if they reflect the character of the accused's prior service and otherwise meet evidentiary foundation requirements. 104 Documents which are not admissible in aggravation, such as records of summarized Article 15 or the accused's enlistment forms, 105 may nevertheless be a valuable source of  [*29]  information and may contain information useful during the government case in rebuttal. 106 

Because "personnel records" are not limited to documents contained in files officially designated as "personnel files" counsel should also examine other files such as the accused's finance records, 107 reenlistment records, 108 and confinement records. 109 

 [*30]  R.C.M. 1001(b)(2) only sanctions evidence in documentary form. 110 If a proferred document is incomplete or illegible the trial counsel can correct the deficiency or establish a foundation for the admissibility of the document by presenting the live testimony of witnesses who have first hand knowledge about the document or the procedures used to generate the document. 111 The trial counsel must offer a document into evidence. The government may not present evidence of the personnel action solely through the use of witness testimony. 112 Trial counsel should also insure that copies  [*31]  of documents substituted in the record for originals used at trial are legible because the appellate courts must decide admissibility issues based on the authenticated record of trial. 113 

The Manual requires that personnel documents be prepared and maintained in accordance with service regulations. 114 Document preparation has been challenged on three grounds. First, that the official who took the underlying personnel action was incorrect in reaching the conclusion that the accused deserved adverse administrative action, e.g., the accused did not deserve the letter of reprimand, or the accused was innocent of the charge for which nonjudicial punishment was issued. While the accused may deny they committed the underlying misconduct 115 the courts should not allow the accused to re-litigate the issue during the court-martial sentencing proceeding. 116 Second, the defense counsel can challenge the procedures which were used to impose the personnel action. The courts will presume that procedural prerequisites for  [*32]  takig the personnel action were complied with absent some evidence to the contrary. 117 Evidence to the contrary may be apparent on the face of the document itself 118 or may be  [*33]  demonstrated through independent evidence. 119 

Personnel records are inadmissible due to procedural irregularity if the administrative action was taken solely to increase the court-martial sentence rather than for a legitimate regulatory purpose. 120 They are also inadmissible 121 if the accused was denied  [*34]  s substantial procedural right affecting the validity of the administrative process. 

 [*35]  Finally, the defense counsel may allege that the document itself  [*36]  was not prepared in accordance with applicable regulations. 122 A document which has no irregularities apparent on its face carries with it a presumption that the document was prepared in accordance with procedures required by applicable regulations. 123 This presumption is lost when required entries on the document are omitted, incomplete, illegible, or inaccurate; 124 or when the wrong person prepared the document. 125 The proferred document should be excluded if the irregularity undermines confidence in the reliability of the document or indicates that required procedures were not followed in taking the personnel action. 126 If the irregularity is minor or involves a clerical error in recording matters the document should be admitted. 127 

 [*37]  If the personnel document is regular on its face and there is no other evidence of irregularity before the court the defense counsel must object with specificity at trial 128 or appellate review of  [*38]  admissibility is waived. If the document is irregular on its face or other evidence before the court makes it apparent the document is defective defense counsel's failure to object will normally waive appellate review 129 although the trial judge's failure to sua sponte exclude the evidence may constitute plain error. 130 

 [*39]  It is important for trial counsel to review the accused's personnel records as soon as possible. If documents in the local file are incomplete, illegible, or inaccurate admissibility may be salvaged by getting a copy from another source, 131 by having the proponent of the document correct the defect, or by getting the defense to waive objections. If a document with irregularities on its face is offered at trial insure that defense counsel affirmatively  [*40]  waives all objections on the record to avoid the possibility of having the appellate courts invoke the plain error rule. 132 

If the personnel document is properly prepared the next step is to ask whether the document is properly maintained in accordance with applicable regulations. If the document is not properly filed in a system of "personnel documents" it is not admissible under R.C.M. 1001(b)(2). 133 Absent some evidence to the contrary personnel documents are presumed to be maintained in accordance with regulations. 134 

Once it is determined that the offered personnel record fits within one of the enumerated categories of aggravation evidence in R.C.M. 1001(b) trial counsel should then insure that the document offered into evidence is in a form admissible under the Military Rules of Evidence. Because the rules of evidence are not  [*41]  yet relaxed during the case of aggravation, 135 the document must be properly authenticated 136 and must fit within one of the recognized hearsay exceptions of Mil. R. Evid. 803. 137 Personnel records can be properly authenticated by testimony of a witness who has personal knowledge that the document came from personnel records 138 or by an attesting certificate of the record's custodian. 139 

Personnel records are admissible as hearsay exceptions under either Mil. R. Evid. 803(6) (Records of regularly conducted activity) 140 or Mil. R. Evid. 803(8) (Public records and reports). 141  [*42]  If the document offered at trial is regular and complete on its face there is a presumption of regularity concerning the foundation for either of these two exceptions. 142 If the documents contain  [*43]  substantial irregularities this presumption does not apply and the trial counsel has to lay the foundational prerequisite for one of these two hearsay exceptions. 143 

Finally, even if a personnel record fits within R.C.M. 1001(b)(2) and is in a form admissible under the Military Rules of Evidence the trial judge has broad discretion to exclude the evidence by applying the balancing test of Mil. R. Evid. 403. 144 

Records of nonjudicial punishment are admissible during the case in aggravation as "personnel records" subject to the same limitations as any other personnel document. 145 In addition records of nonjudicial punishment must comply with the foundamental requirements of United States v. Booker. 146 The accused must have been afforded the opportunity to demand trial by court-martial and must have had the opportunity to consult  [*44]  counsel concerning this election of rights. 147 A properly completed DA Form 2627, Record of Proceedings Under Article 15, UCMJ, carries with it a prima facie showing of compliance with these "Booker requirements." 148 If the DA Form 2627 is incomplete or illegible it fails to establish Booker compliance 149 and trial counsel must resort to one of two alternate methods of establishing this foundation. 

First, the trial counsel may establish the Booker requirements by presenting the live testimony of witnesses who have firsthand knowledge that the accused was afforded the opportunity to consult with counsel and demand trial by court-martial. 150 

Second, the trial counsel may establish a presumption of Booker compliance by establishing through documentary evidence or witness testimony that the accused was advised of the Booker rights and that nonjudicial punishment was subsequently imposed. 151 

 [*45]  Trial counsel should be alert for Booker issues when presenting any personnel document which may collaterally refer to a summary court-martial conviction or nonjudicial punishment. 152 Personnel documents may not be used as a "backdoor" means of introducing otherwise inadmissible summary courts-martial convictions or records of nonjudicial punishment. 153 Although it is unclear how far the trial judge must go in ferreting out "backdoor" references 154 the safest approach is to redact all  [*46]  references to nonjudicial punishment or summary courts-martial from the personnel documents offered at trial unless trial counsel is prepared to establish compliance with Booker. 155 

The military judge may not question the accused to establish compliance with Booker. 156 Although this was acceptable at one time, 157 since 1983 the practice of questioning the accused during sentencing has been prohibited even if the accused already waived the right against self-incrimination by pleading guilty. 158 If a record of nonjudicial punishment is otherwise inadmissible the accused probably cannot be compelled to stipulate to the admissibility of the record as a condition of a pretrial agreement. 159 

When presenting personnel documents containing unfavorable information about the accused trial counsel should be prepared to also offer any favorable personnel information which is contained on the same document or which is contained on other documents in the same personnel file. If the document being introduced in aggravation is incomplete the defense counsel, through a timely objection, can compel the trial counsel to present a complete document. 160 If the trial counsel introduces a portion of the accused's personnel record as aggravation evidence the same rule of completeness applies and the defense counsel, through a timely  [*47]  objection, can compel the trial counsel to present any other specifically designated documents contained in the same personnel file. 161 The Air Force Court of Military Review has indicated that the military trial judge may sua sponte order the presentation of relevant personnel documents even if counsel don't intend to introduce any. 162 

 [*48]  Although the rule of completeness cases have involved objections to aggravation evidence the rule probably applies to the introduction of defense evidence as well. There are two practical consequences of invoking this rule of completeness at trial. First, the party forced to introduce documents favorable to their opponent is deprived of the opportunity to rebut those documents. 163 Second, if the offering party does not have the entire file available at trial they may be faced with the tactical dilemma of taking a delay in the trial or foregoing introduction of their own documents. 
  
5. Matters in aggravation. 

Regardless of the accused's plea, 164 after findings of guilty the trial counsel may present evidence that is directly related to the circumstances surrounding the offense and evidence converning the repercussions of the offense. 165 It is useful to think of these as two separate and distinct theories of admissible aggravation evidence. Each is the subject of current case law development portending greatly expanded opportunities for the trial counsel to bring uncharged misconduct to the the attention of the sentencing authority. 

The proper methodology for analyzing the admissibility of matters in aggravation involves a three-step inquiry. 166 First, does the offered evidence involve a circumstance directly relating to  [*49]  the charged offense or a repercussion of the charged offense? 167 Second, is the evidence offered in a form admissible under the Military Rules of Evidence (e.g., non-hearsay, proper authentication, qualified expert opinions, etc.)? 168 Finally, does the offered evidence satisfy the balancing test of Mil. R. Evid. 403? 169 In applying the balancing test the court should weigh the probative value of the evidence in proving a valid sentencing consideration against the prejudicial effect of the evidence. 170 Valid sentencing considerations include the relative seriousness of the charged offense, 171 the rehabilitative potential of the accused, 172 and the need to deter the accused from future misconduct. 173 

Many recent cases are confusing because they use language which blurs this three-step methodology. 174 Evidence which shows  [*50]  the accused has no rehabilitative potential is not independently admissible as aggravation evidence unless it involves a circumstance surrounding the offense or a repercussion of the offense. 175 At the presentencing stage of the trial a broader spectrum of evidence becomes relevant because of the broad range of valid sentencing considerations but the Military Rules of Evidence governing the form of the evidence are not relaxed during the case in aggravation. 176 Trial counsel should understand this three-step methodology and be able to articulate a theory of admissibility. 

The courts have been innovative in defining the "circumstances directly relating to the offense." The phrase encompasses much more than a factual rendition of how the charged offense was committed or factual details about the offense which were not pled or proven during findings (such as the street value of the illegal drugs possessed 177 or the black market value of merchandise possessed in violation of regulations 178 ). Instead, the "circumstances directly relating to the offense" may include collateral matters indirectly related to the charged offenses and uncharged misconduct which circumstantially relates to the accused's state of mind regarding the charged offenses. 

When the trial counsel attempts to introduce an expansive factual account of the events leading up to the charged offense the court must draw a line between circumstances directly relating to the offense and circumstances which only indirectly or tangentially relate to the offense. This issue most commonly arises in drug offenses. In a typical drug case the accused sells illegal drugs to a confidential informant or covert agent. The sale is generally accompanied by negotiations and perhaps a series of  [*51]  otherwise "innocent" informal contacts designed to cultivate a relationship of trust. During these discussions the accused often admits past uncharged drug transactions and expresses a willingness to engage in future illegal transactions. In addition, the trial counsel will frequently have other evidence of uncharged drug offenses. The trial counsel obviously would like to have this uncharged misconduct admitted in aggravation as a circumstance directly relating to the charged offenses. 

The court decisions which address this issue tend to be fact specific and fail to set out precise guidance on when drug negotiations and other evidence of uncharged drug offenses are admissible aggravation evidence. 179 There are at least four different rationales which can be used to admit such evidence: (1) the statements themselves are res gestae; (2) the uncharged misconduct is res gestae; (3) the statements or uncharged misconduct is admissible to prove motive; (4) the statements or uncharged misconduct is admissible to show the accused's attitude toward the charged offenses. The common thread to each theory necessarily must be that the offered evidence is a circumstance directly relating to the charged offense. 

 [*52]  The accused's statements are admissible as res gestae if they are inextricably related in time and place to the commission of the charged offense or to the negotiated arrangements leading to the charged offense. 180 General negotiations, statements made during the course of social contacts designed to cultivate trust between the accused and the agent, or statements made by the accused after apprehension are not admissible using this res gestae theory. 181 

If the accused's statements were not res gestae they may nevertheless be admissible if the misconduct itself occurred contemporaneously with the charged offense and was part of the overall criminal scheme which included the charged offense. 182 The key to admissibility under this theory is the relation in time and place between the uncharged misconduct and the charged offense as well as the similarity of the criminal activity. 

Prior to 1985 there was disagreement among the courts of review about whether uncharged misconduct, which would have been admissible for a limited purpose during the case-in-chief, is  [*53]  admissible for the first time during presentencing pursuant to Mil. R. Evid. 404(b). 183 In a contested case uncharged misconduct admitted for a limited purpose during the case-in-chief can be considered by the sentencing authority in deciding an appropriate sentence. 184 Some court of review judges reasoned that in a guilty plea case the sentencing authority should have no less information available and hence uncharged misconduct is automatically admissible during presentencing if the evidence would have been admissible during the merits pursuant to Mil. R. Evid. 404(b). 185 Other court of review judges took the opposite position, holding that uncharged misconduct which would have been admissible for a limited purpose during the case-in-chief is never admissible during presentencing of a guilty plea case because the only purpose of such evidence is to show that the accused is a bad person. 186 

The Court of Military Appeals resolved the issue in United States v. Martin 187 by applying a three-step methodology. 188 The first step is to determine whether the uncharged misconduct is a circumstance directly relating to the offense. If the uncharged misconduct tends to prove the accused's state of mind at the time of the offense arguably it is a circumstance directly relating to the charged offense. The second step is to ensure that the offered  [*54]  evidence is in a form admissible under the Military Rules of Evidence. Finally, the evidence should be tested for relevance by applying the balancing test of Mil. R. Evid. 403. The accused's motive for committing the crime will generally be a relevant sentencing consideration helpful in understanding the relative seriousness of the crime, assessing the rehabilitative potential of the accused, and predicting the likelihood of future misconduct. 189 The potential prejudice to the accused lies in the possibility that the sentencing authority will improperly punish the accused for the acts of uncharged misconduct. In each case the balancing test is properly left to the sound discretion of the trial judge. 190 

Finally, a number of recent Army Court of Military Review decisions have ruled that uncharged misconduct is admissible aggravation evidence if it is probative of the accused's attitude toward the charged offense. 191 These cases employ a two-step  [*55]  theory of relevance. First, the accused's attitude toward the charged offense is a circumstance directly related to the offense. Second, evidence that the accused committed similar offenses in the past or expressed a willingness to commit similar offenses in the future is circumstantial evidence probative of the accused's attitude toward the charged offense. 192 

This theory of aggravation can be used to bring a great deal of uncharged misconduct to the attention of the sentencing authority. The key limitations on admissibility are that the uncharged misconduct must be similar to the charged offense, 193 the evidence offered must be in an admissible form, 194 and the probative value of the evidence must outweigh its prejudicial effect. 195 

In the typical drug case the admissions the accused makes during the negotiations leading up to the drug sale will be admissible to show that the accused's attitute toward illegal drugs demonstrates a lack of rehabilitative potential and a substantial likelihood of future drug involvement necessitating lengthy incarceration. 

During the case in aggravation the trial counsel also can present evidence concerning the repercussions of the charged offense. 196 The drafters of the 1984 Manual encouraged an expansive interpretation for victim impact evidence providing that: 

Evidence in aggravation may include evidence of financial, social, psychological, and medical impact on or cost to any person or entity who was the victim of an offense  [*56]  committed by the accused and evidence of significant adverse impact on the mission, discipline, or efficiency of the command directly and immediately resulting from the accused's offense. 197 

The appellate courts have been liberal in sanctioning a wide variety of evidence in each of the areas cited in the Manual. 198 "Financial impact" can include anything from the hospital costs paid by the victim of an assault, 199 to evidence establishing the black market value of items illegally possessed overseas. 200 "Social inpact" can include either specific past impacts -- such as testimony concerning the loss felt by a family or community for a homicide victim, 201 or potential impacts -- such as expert testimony concerning the general effects of rape trauma on a rape victim's social life. 202 "Psychological impact" can include mental anguish felt by a victim, 203 by a victim's family, 204 by a victim's community, 205 or by a victim's military unit. 206 Mental trauma suffered by a victim can include the indignity and humiliation the victim experienced by having to testify at trial. 207 "Medical impact" includes actual injuries others suffer as a result of the accused's charged offenses 208 and evidence concerning the potential for such injuries. 209 Finally, the courts recognize that many  [*57]  crimes directly 210 and indirectly 211 impact on the military unit's discipline and mission. 

There must be a reasonable connection between the accused's offense and the alleged impact but it is not necessary to show that the impact was foreseeable. "Repercussions of an offense" are admissible in aggravation if the accused" misconduct "reasonably can be shown to have contributed to those effects." 212 
  
6. Opinion evidence of rehabilitative potential and past duty performance. 

As part of the case in aggravation that trial counsel can present opinion testimony concerning the character of the accused's past duty performance and the accused's rehabilitative potential. 213 The trial counsel cannot explore specific incidents of misconduct during direct examination but if the defense inquires into specific instances of conduct during cross-examination the "door would be open" for the trial counsel to explore specific incidents of misconduct during re-direct. 214 Witnesses cannot express an opinion that the accused has no rehabilitative potential based solely on the seriousness of the charged offense. 215 Lack of personal contact with the soldier affects the weight which may be given the opinion testimony but there are some situations when even evidence of minimal weight may be critical. If the accused is convicted of a serious felony and the entire chain of command from company commander down is going to testify on extenuation  [*58]  and mitigation that they want the accused back in the unit trial counsel may be able to preempt the impact of that evidence by calling the battalion and brigade commanders to give their opinion about the accused's rehabilitative protential. 

V. THE DEFENSE CASE IN EXTENUATION AND MITIGATION 

If some trial counsel have a general tendency to underprepare the sentencing portion of the case, most trial counsel totally abdicate their adversarial role during the defense case in extenuation and mitigation. While it is true that a clever defense counsel can limit the trial counsel's participation during this phase of the proceeding it is not a time to relax. The trial counsel must insure that the defense does not exceed the bounds of permissible extenuation and mitigation and should be prepared to take advantage of "open doors" through cross-examination and rebuttal. 

A. EVIDENCE ADMISSIBLE 

After a finding of guilty the defense may present matters in "extenuation and mitigation" to be considered by the sentencing authority. 216 Matters in extenuation are those matters which serve to explain the circumstances surrounding the commission of an offense. 217 Mitigation evidence relates to the accused's character and those aspects of the individual which indicate that sentence leniency is warranted. 218 

The rules of evidence are generally relaxed for the defense presentation of the case in extenuation and mitigation. 219 The military trial judge has discretion in relaxing the rules of evidence and should not admit evidence which is irrelevant or has no indicia of reliability. 220 The trial judge's discretion to exclude  [*59]  extenuation and mitigation evidence should be very carefully exercised in capital cases. 221 If the rules are relaxed for the defense, e.g., to allow the consideration of affidavits or letters to the court, the military judge has the discretion to similarly relax the rules of evidence for trial counsel's rebuttal. 222 

The military judge must personally advise the accused of the right to present matters in extenuation and mitigation including the rights of allocution. 223 The accused may make a sworn  [*60]  statement, an unsworn statement, 224 or may remain silent. 225 

If the accused makes a statement under oath, he or she is subject to cross-examination within the scope of the direct examination. 226 The accused's sworn statement constitutes evidence and may be argued during closing arguments. 227 As a witness, the accused is subject to the same forms of impeachment applicable to other witnesses under the Military Rules of Evidence. 228 

The accused may also make an unsworn statement during presentencing. 229 This statement may be either written or oral 230 and may be made by the accused, the defense counsel, or both. 231 An unsworn statement does not constitute evidence and does not subject the accused to impeachment as a witness. 232 The accused may not be cross-examined by the military judge, the court members, or the trial counsel, 233 but the Government may rebut facts or inferences contained in the unsworn statement. 234 Normally the accused makes an unsworn statement from the witness stand, although the military judge may require such a statement to be made from counsel table. The military judge, absent defense waiver, 235 should instruct the court members that an unsworn statement is a legitimate form of testimony and that the  [*61]  accused's election to not make a sworn statement should not be considered adversely. 236 

Finally, the accused has the absolute right to remain silent during the sentencing phase of the trial. 237 Unless the defense waives the protective instruction, 238 the court members should be instructed not to draw any adverse inferences from the accused's silence. 239 

B. LIMITATIONS ON DEFENSE EVIDENCE 

Although the rules of evidence may be relaxed during the presentation of extenuation and mitigation evidence 240 they are not totally abandoned. The defense does not have an absolute right to present unlimited evidence during sentencing. The military judge has the discretion to relax the rules of evidence. 241 Trial counsel should be alert to defense attempts to present evidence which is irrelevant or unreliable. 242 

In guilty plea cases counsel should listed carefully to matters raised in extenuation and mitigation to insure that the plea is not improvidenced by the presentation of matters inconsistent with the plea. 243 Matters disclosed by the accused during the providence inquiry arguably are evidence 244 and can be considered by the sentencing authority without being re-introduced during the case in extenuation and mitigation. If the providence inquiry is treated as evidence, the trial counsel should be able to present impeachment and rebuttal evidence just as though the defense  [*62]  had opened the door by presenting those matters during sentencing through the sworn statement of the accused. 

During the case in extenuation and mitigation the defense may not re-litigate the court's prior findings of guilt, 245 they may not invade the province of the sentencing authority by presenting opinion testimony about what would be an appropriate sentence, 246 and they may not introduce evidence concerning court-martial sentences other accused received in separate trials. 247 

Even when the defense has a right to present certain matters to the sentencing authority the trial judge has discretion to decide in  [*63]  what form that testimony must be produced. 248 Under some circumstances the trial judge may properly compel the defense to use an adequate substitute for the live testimony of a material witness. 249 

C. CROSS-EXAMINATION OF DEFENSE WITNESSES 

Trial counsel should interview all defense witnesses (except the accused) prior to trial and should be prepared to conduct a cross-examination exposing any weaknesses in the foundation 250  [*64]  or logic of defense witness's opinions about the accused's character. Cross-examination should also be used to lay the predicate for rebuttal testimony. Although it would be improper to interview the accused ex parte, 251 the trial counsel should anticipate possible areas of examination and should be prepared to conduct a cross-examination if the accused makes a sworn statement. 252 

The trial judge has considerable discretion in defining the appropriate scope of cross-examination. 253 The scope of cross-examination should be limited to the subject matter of direct examination and matters affecting the credibility of the witness. 254 

Specific incidents of uncharged misconduct can be inquired into if they impeach the credibility of the witness or are probative of untruthfulness. 255 When accused testify under oath they waive the privilege against self-incrimination with respect to the matters  [*65]  concerning which they testify 256 but do not necessarily waive the privilege against self-incrimination with respect to collateral or unrelated incidents of uncharged misconduct. 257 Because the trial counsel is unable to interview the accused the trial judge should be liberal in granting some latitude for "fishing" during cross-examination so long as the questions don't invoke the privilege against self-incrimination. 

VI. THE PROSECUTION CASE IN REBUTTAL 

If the defense counsel puts on any evidence in extenuation and mitigation the trial counsel has the opportunity to present evidence in rebuttal. 258 This includes the opportunity to rebut any factual assertions the accused may have made in an unsworn  [*66]  statement. 259 If the trial judge relaxed the rules of evidence for the defense during the case in extenuation and mitigation the trial judge may relax the rules of evidence to the same degree during rebuttal. 260 Rebuttal may properly include evidence to impeach the credibility of defense witnesses, 261 including the accused if a sworn statement was made during extenuation and mitigation. 262 

Pretrial preparation and "game planning" is essential to take full advantage of any "open doors" created during extenuation and mitigation. Trial counsel can help open doors by doing a good cross-examination of defense witnesses. If cross-examination questions are legitimately directed at exploring the direct examination the trial counsel can rebut matters elicited during the cross-examination. 263 

 [*67]  The appellate courts have been liberal in interpreting the permissible scope of rebuttal by holding that the trial counsel can rebut impressions and inferences created by the accused or defense witnesses. 264 There are three specific limitations on the liberal right to present rebuttal evidence: defense opinion evidence about general good duty performance and recommendations for retention in the service do not open the door to rebuttal with evidence of specific acts of misconduct; 265 defense evidence of remorsefulness cannot be rebutted by evidence of the accused's pretrial silence; and 266 defense witness's recommendations for leniency cannot be rebutted by recommendations as to any specific punishment. 267 

 [*68]  VII. OTHER FACTORS WHICH MAY BE CONSIDERED ON SENTENCING 

A. PLEA OF GUILTY 

Upon a timely defense request, the accused is entitled to an instruction that a plea of guilty usually saves the Government time, effort, and expense. 268 

B. TIME SPENT IN PRETRIAL CONFINEMENT 

The military judge must instruct, upon defense request, that time spent in pretrial confinement should be considered in deciding an appropriate sentence. 269 Since the accused receives administrative day-for-day credit for time spent in pretrial confinement 270 a complete instruction should also inform the court members about the administrative credit. 271 

C. THE ACCUSED'S FALSE TESTIMONY ON THE MERITS 

If the findings indicate that the court must have disbelieved the sworn testimony of the accused on the merits, it may consider the accused's mendacity during sentencing if certain prerequisites are  [*69]  met. 272 First, the court 273 must conclude that the accused lied. 274 Second, the court must conclude that the false testimony was willful and concerned a material matter. 275 Finally, the court may not punish the accused for lying but may properly consider the accused's false testimony only as a factor relating to the accused's rehabilitative potential. 276 The military judge must give a limiting instruction outlining these prerequisites if the trial counsel argues the accused's mendacity. 277 The military judge may give the limiting instruction sua sponte even if the trial counsel does not argue the matter. 278 

D. THE ACCUSED'S ABSENCE FROM TRIAL 

If the accused is tried in absentia the sentencing authority may not punish the accused for the unauthorized absence but may consider the accused's voluntary absence as an indication of the accused's rehabilitation potential. 279 

E. ADMINISTRATIVE CONSEQUENCES OF A SENTENCE 

As a general rule, the court members cannot be instructed on, and cannot consider, the administrative consequences of their  [*70]  sentence. 280 Their duty is to adjudge a sentence based on the evidence presented in court without regard to outside considerations such as the possibility of clemency action 281 or the possibility of parole. 282 Command policies and directives regarding the disposition of offenders or directives impacting on the military corrections system are not appropriate sentencing factors and the military judge has a sua sponte duty to exclude them from consideration. 283 The court members may, however, consider that a punitive discharge is a serious punishment 284 which deprives an individual of substantially all benefits administered by the Veterans Administration. 285 

Although the guidelines in the area are unclear, there is some authority which suggests that a military judge may consider administrative consequences of a sentence, such as rules governing  [*71]  parole eligibility, when sitting as the sentencing authority. 286 

F. PURPOSES OF SENTENCING 

If requested by either side, the military judge may in his or her discretion instruct that the five principal reasons for adjudging a sentence are: protection of society from the wrongdoer; punishment of the wrongdoer; rehabilitation of the wrongdoer; preservation of good order and discipline in the military; and the deterrence of the wrongdoer and those who know of his/her crime and sentence from committing the same or similar offenses. 287 

General deterrence may be considered (and argued) as an appropriate factor so long as it is not considered to the exclusion of other appropriate factors. 288 Specific deterrence is also a proper sentencing consideration. 289 

The military judge must tailor his or her sentencing instructions to the evidence presented in the case, 290 and must stress the need for an individualized sentence. 291 

G. SENTENCE WORKSHEET 

In a court-martial with sentencing by members the trial counsel will ordinarily prepare a sentence worksheet tailored to reflect all  [*72]  sentencing alternatives. 292 The military judge and the defense counsel examine the worksheet at an Article 39(a) session. 293 During deliberations, the court members use the sentence worksheet as a guide to assist them in putting their sentence in proper form. 294 The worksheet is marked as an appellate exhibit and attached to the record of trial. 295 

VIII. SENTENCING PROCEDURES 

A. VOTING PROCEDURE 

After all the evidence has been presented, counsel have made their closing arguments, and the military judge has instructed on the law, the court members retire to deliberate on the sentence. 296 Deliberations must take place with all members present and without any outside intrusions. 297 

Before voting, the members should enter into full and free discussion of all available evidence. 298 The members may ask for additional evidence if it appears that they have insufficient evidence for a proper determination or if it appears they have not received all available admissible evidence. 299 

When the court members have completed their discussions each member may propose a complete sentence in writing. 300 The junior court member collects the proposals 301 and delivers them to the president of the court who arranges them in order of severity. 302  [*73]  The court members then vote on the proposals by secret, written ballot 303 beginning with a vote on at least severe proposal. 304 The members continue to vote on the proposals in the increasing order of their severity until the required number of concurring votes are obtained to select a sentence. 305 

For sentences including the death penalty, the vote must be unanimous. 306 For noncapital sentences, a two-thirds concurrence is required for sentences including confinement for ten years or less, 307 and a three-fourths concurrence is required for sentences including more than ten years confinement. 308 

If none of the proposed sentences receive the required amount of concurrence, the members repeat the entire process of discussion, proposal, and balloting. 309 The court members have no duty to agree on a sentence; therefore, it is possible to have a "hung jury" on sentence. 310 The military judge may not coerce the members into reaching a compromise sentence. 311 If the members cannot agree on a sentence, the military judge should declare a mistrial and return the case to the convening authority who may direct a rehearing on sentence or order a sentence of "no punishment." 312 

The court must announce its sentence as soon as it is determined. 313 "Announcement" occurs when the president of the court reads, in open court, the sentence which was actually reached by the court during its deliberations. 314 

 [*74]  Prior to announcement of the sentence, the military judge should review the sentence worksheet to ensure that the sentence is in a proper form. 315 Examination of the sentence worksheet 316 or oral clarification of the worksheet 317 does not constitute "announcement" of the sentence. 

If the president of the court incorrectly states the sentence which was agreed upon during deliberations this "slip of the tongue" does not constitute an announcement of the sentence. 318 A "slip of the tongue" concerning the court's sentence can be corrected anytime before the authenticated record of trial is forwarded to the convening authority 319 without resort to formal reconsideration procedures. 320 

In announcing the sentence, the president should not disclose the specific number of votes for or against the sentence. 321 If the court's oral announcement of a sentence is legal and unambiguous a conflicting worksheet does not affect the validity of the sentence. 322 

B. RECONSIDERATION OF SENTENCE 

After a sentence proposal receives the required number of concurring votes during the balloting, that sentence becomes the final verdict 323 and there can be no further balloting unless done pursuant to proper reconsideration procedures. 324 

The court 325 may reconsider a sentence with a view towards decreasing it anytime before the record of trial is authenticated. 326 A sentence can be reconsidered with a view toward increasing it only before that sentence is announced in open court. 327 

 [*75]  As a general rule the military judge does not instruct on reconsideration procedures unless one of the court members requests the instruction or proposes reconsideration. 328 Once a timely proposal for reconsideration is made by one of the court members the entire panel must vote on whether they with to reballot. 329 Voting must be by secret written ballot. 330 A sentence may be reconsidered with a view toward increasing the sentence only if a majority of the members vote for reconsideration. 331 A sentence which includes confinement for more than ten years may be reconsidered with a view toward decreasing the sentence if more than one-fourth of the members vote for reconsideration. 332 A sentence which includes ten years of confinement or less may be reconsidered with a view toward decreasing the sentence if more than one-third of the members vote for reconsideration. 333 The following chart shows the number of votes required for sentence reconsideration by various size panels: 
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C. DEFECTIVE SENTENCES 

Normally, ambiguities or illegalities in the sentence should be detected by the military judge when the sentence worksheet is  [*76]  examined prior to announcement of the verdict. 334 After the sentence is announced, the military judge can seek a clarification of the ambiguity or illegality any time prior to adjournment 335 After the case is adjourned, the military judge may initiate a reconsideration proceeding but only with a view to clarifying or decreasing the sentence; 336 the convening authority can order a proceeding to seek clarification; 337 or the convening authority can approve the lowest legal, unambiguous sentence adjudged. 338 

The court may not suspend a sentence; 339 that authority is reserved to the convening authority. 340 A recommendation by the court to suspend a sentence does not, standing alone, impeach the sentence. 341 

Once a sentence is reached, there are strong policy reasons for preventing collateral attacks on the procedures used by the court to arrive at their sentence. 

The sanctity of the deliberative process is protected by a deliberative privilege designed to provide finality to proceedings and to promote full and free discussions during deliberations. 342 The general rule is that the court will not consider testimony or affidavits from court members 343 or third parties 344 offered to attack the internal procedures of the jury unless the party attacking the verdict alleges that the verdict was tainted by outside influence; extraneous prejudicial information; or unlawful command influence. 345 

 [*77]  Although the rules against impeaching verdicts expressly cover verdicts reached by court members, the same limitations apply when one of the parties to the trial seeks to impeach the verdict in a trial by military judge alone. 346 
  
1. Outside influence. 

Outside influence probably is limited to direct influences on court members such as threats to members of the panel, bribery of court members, or threats to the member's family. 347 
  
2. Extraneous prejudicial information. 

"Extraneous prejudicial information" includes consideration of any matters not properly presented for consideration during the trial such as improper referral to the Manual or other legal authority; 348 unauthorized visit to the crime scene; 349 private conversations between a witness and a court member; 350 and prejudicial remarks by the bailiff to a court member. 351 
  
3. Unlawful command influence. 

Unlawful command influence includes both the illegal use of superiority of rank by a senior court member to influence a junior court member, 352 and improper direct and indirect influences brought to bear on a court member by other senior officers such as the convening authority or the court member's commanding officer. 353 

 [*78]  D. PROCEDURE 

Allegations that a verdict was illegally arrived at should be resolved by the military judge. 354 The military judge should first determine whether the allegations fit within one of the three exceptions to the deliberative privilege. 355 If so, the judge may receive testimony and affidavits of court members in support of the allegations. 356 The court may inquire into objective facts supporting or refuting the allegations but the court members cannot be asked to disclose their vote, 357 their mental process used to arrive at their verdict, 358 or their subjective evaluation of whether the alleged impermissible influence affected their vote. 359 The polling of court members is expressly prohibited. 360 

IX. PUNISHMENTS AUTHORIZED AT COURTS-MARTIAL 

A court-martial can adjudge only those punishments specifically listed in the Manual for Courts-Martial. 361 Although the Manual is fairly straightforward about what punishments are available trial counsel should be alert to some of the nuances which are outlined below. 

A. DEATH PENALTY 

The last soldier executed under the UCMJ was PFC John Bennett, hanged in 1961 for rape and attempted nurder. 362 In the early 1970s, the Supreme Court of the United States decided that virtually all state laws that allowed the death penalty were unconstitutional. 363 

 [*79]  Although the Supreme Court never directly decided the constitutionality of the military death penalty, 364 their decisions addressing the constitutional prerequisites to the imposition of capital punishment in a number of state cases cast doubt as to the constitutionality of the military death penalty. 365 

In 1982-1983, the Courts of Military Review split 366 on the constitutionality of the capital punishment procedures contained in the 1969 Manual. 367 Finally, the Court of Military Appeals decided the issue in the case of United States v. Matthews, 368 holding the military death penalty provisions unconstitutional. 369 The President responded by enacting new capital punishment procedures effective 25 January 1984. 370 These new provisions were then incorporated into the 1984 Manual. 371 No capital punishment cases adjudged under the 1984 Manual provisions have yet been reviewed by the appellate courts. 372 

The capital punishment procedures contained in R.C.M. 1004 are designed to ensure that a death penalty is adjudged only after an individualized evaluation of the accused's case, and only after specific aggravating factors are found to have been present. 

The Manual now contains an exclusive list of aggravating circumstances which may be relied upon to impose a death penalty 373 for an offense referred to the court as capital. 374 Before  [*80]  arraignment, the trial counsel must give the defense written notice of those aggravating circumstances the prosecution intends to prove. 375 After all the evidence supporting the case has been introduced the military judge must instruct the court members on such aggravating circumstances as may be in issue, and must instruct the members to consider all of the defense evidence in extenuation and mitigation. 376 

Before a death penalty may be adjudged, the court members must unanimously find beyond a reasonable doubt that one or more of the aggravating circumstances existed 377 and they must also unanimously find that any mitigating circumstances are substantially outweighed by the aggravating circumstances. 378 When the members announce their sentences they also announce which aggravating circumstances were found by unanimous vote. 379 

B. SEPARATION FROM THE SERVICE 

There are only three types of punitive separation authorized as a punishment at courts-martial: 380 dismissal, 381 dishonorable discharge, 382 and bad-conduct discharge. 383 

A dismissal is the only type of punitive separation which can be imposed on a commissioned officer, a commissioned warrant officer, or a cadet. 384 Only a general court-martial can adjudge a  [*81]  dismissal, 385 but it may award a dismissal for any UCMJ violation. 386 

Noncommissioned warrant officers and enlisted personnel may be separated by dishonorable discharge 387 if convicted of an offense carrying a dishonorable discharge as part of the maximum punishment 388 and if tried by general court-martial. 389 

Only enlisted members may receive a bad-conduct discharge. 390 A bad-conduct discharge may be imposed for offenses authorized a punitive discharge if the accused is convicted at a general court-martial or at a special court-martial empowered to adjudge a bad-conduct discharge. 391 

C. DEPRIVATION OF LIBERTY 

There are only four types of deprivation of liberty which may be imposed by a court-martial: 392 confinement; 393 hard labor without confinement; 394 confinement on bread and water or diminished rations; 395 and restriction to specified limits. 396 

A court-martial may sentence an accused to confinement but may not specify the place of confinement. 397 A commissioned officer may be confined only by a general court-martial. 398 Although the 1984 Manual eliminated the phrase "at hard labor" from this from of punishment, "confinement" may properly include hard labor. 399 

Hard labor without confinement, for up to three months, may be imposed on enlisted soldiers. 400 The accused's commanding  [*82]  officer designates the "hard labor" which is performed in addition to the soldier's regular duties. 401 

Enlisted soldiers attached to, or embarked in, a vessel may be sentenced to confinement on bread and water, or confinement on diminished rations, for up to three days. 402 A medical officer's approval must be obtained before the punishment may be executed. 403 

An accused may be sentenced to restriction for up to two months. 404 When a court-martial adjudges restriction, the court should specify the limits of the restriction. 405 

D. DEPRIVATIONS OF PAY 

Only two forms of deprivation of pay may be imposed as a court-martial punishment: 406 forfeiture of pay and allowances, 407 and fines. 408 

A forfeiture of pay and allowances deprives an accused of pay and allowances as they accrue. 409 It cannot be applied retroactively. If the court imposes partial forfeitures the forfeitures apply only to basic pay, 410 and they must be adjudged as an exact amount of dollars to be forfeited each month for a specified number of months. 411 Total forfeitures may apply to basic pay and to all allowances. 412 As a matter of policy an accused who is not serving confinement and is not dismissed from the service  [*83]  cannot be deprived of more than two-thirds pay for any month unless specifically requested by the accused. 413 

A fine imposed by a court-martial mandates that a specific amount of money be paid when the fine is ordered executed. 414 At special and summary courts-martial, the total amount of fine plus forfeitures (if any) 415 cannot exceed the amount of forfeitures which could have been imposed. 416 At a general court-martial a fine can be any amount 417 so long as the punishment is not cruel and unusual. 418 Normally a fine should be reserved for cases where the accused has been unjustly enriched, but this is not a mandatory limitation. 419 

The accused's failure to pay a fine can result in a conversion of the fine to additional confinement if the court specifically provides for such a stipulation in the sentence; 420 the resultant total confinement does not exceed the maximum authorized period of confinement; 421 and the accused's failure to pay was not a result of his/her indigency. 422 

E. REDUCTION IN GRADE 

Reduction to the lowest enlisted grade (or any intermediate grade) is an authorized punishment for enlisted personnel convicted by either a general or special court-martial. 423 An officer cannot be reduced in grade by a court-martial except in time of war. 424 Army enlisted soldiers convicted by court-martial are  [*84]  administratively reduced in grade to Private, E-1, if their court-martial sentence includes a punitive discharge, confinement, or hard labor without confinement. 425 

F. REPRIMAND 

Any court-martial may include a reprimand as part of the adjudged sentence. 426 The convening authority determines the content of the reprimand and actually issues it in writing. 427 

X. CONCLUSION 

Contrary to popular belief getting the conviction is not the most difficult part of the trial counsel's job. The facts will usually determine the outcome of the case on the merits. The true challenge is to insure that the accused receives the appropriate punishment for the crime. Historically the sentencing phase of the trial has been the "defense counsel's show." The 1984 Manual and recent case law developments have swung the pendulum the other way. Trial counsel have broad latitude to present relevant sentencing evidence during the case in aggravation. If the defense presents matters in extenuation and mitigation trial counsel should be prepared to take advantage of the open door through effective cross-examination and anticipation of the case in rebuttal. Trial counsel who "roll over" on sentencing and who don't protect the record do a disservice to themselves, their clients, and the Army. "Seeking justice" includes the obligation to zealously represent the interests of the command. Those interests are vindicated only when counsel thoroughly prepare and "go for the jugular" at trial. 

 [*85]  APPENDIX A 

UNITED STATES V. 

INTERVIEWER: 

TIME/DATE: 

LOCATION: 

1. NAME: 

UNIT: 

DEROS: 

PHONE: 

IF WI/90 DAYS 

NEW UNIT: 

2. DO YOU KNOW THE ACCUSED? YES NO 

HOW LONG HAVE YOU KNOWN HIM? 

WHAT IS YOUR DUTY POSITION WITH REGARD TO THE ACCUSED? 

WHAT TYPE OF CONTACT DO YOU HAVE WITH THE ACCUSED? DAILY OTHER: 

DO YOU HAVE CONTACT WITH HIM SOCIALLY? YES NO HOW OFTEN: 

3. WHAT IS YOUR OPINION OF THE ACCUSED? 

4. HOW WOULD YOU RATE HIS DUTY PERFORMANCE? 

HOW WOULD YOU RATE HIM AS A FIELD SOLDIER? 

WOULD YOU TAKE HIM INTO COMBAT? WORST AVERAGE BEST 

	

	5. IS THE ACCUSED DEPENDABLE?
	YES NO RATING:
	1 2 3 4 5 6 7 8 9 10

	DOES HE SHOW INITIATIVE?
	YES NO
	1 2 3 4 5 6 7 8 9 10

	DOES HE KNOW HIS JOB?
	YES NO
	1 2 3 4 5 6 7 8 9 10

	IS HE COOPERATIVE?
	YES NO
	1 2 3 4 5 6 7 8 9 10

	DOES HE RESPECT AUTHORITY?
	YES NO
	1 2 3 4 5 6 7 8 9 10

	WOULD YOU BELIEVE HIM
	
	

	UNDER OATH?
	YES NO
	

	HAS HE EVER LIED TO YOU?
	YES NO
	IF SO, ABOUT WHAT?


	IS HE HONEST:
	YES NO




6. HAVE YOU EVER RECOMMENDED HIM FOR PROMOTION: YES NO, IF SO, WHEN? 

WOULD YOU RECOMMEND HIM FOR PROMOTION? YES NO WHY? 

WOULD YOU RECOMMEND HE BE RETAINED IN THE ARMY? YES NO WHY? 

WOULD YOU RECOMMEND HE RETURN TO THE UNIT? YES NO WHY? 

DO YOU FEEL HE IS REHABILITABLE - SALVAGEABLE? YES NO WHY? 

7. DO YOU THINK THE ACCUSED IS GUILTY OF THE OFFENSE(S)? YES NO I DON'T KNOW WHY? 

FOOTNOTES: 



n1 Question from Brigade Commander attending the Senior Officers Legal Orientation Course at The Judge Advocate General's School, Charlottesville, Virginia (Nov. 8, 1985). 



n2 Manual for Courts-Martial, United States, 1969 (Rev. ed.) [hereinafter MCM, 1969]. 



n3 See MCM, 1969, para. 75b. 



n4 See MCM, 1969, para. 75c. 



n5 For a discussion of sentencing changes in the 1984 Manual for Courts-Martial, see generally The Instructors of the Criminal Law Division (TJAGSA), The 1984 Manual for Courts-Martial: Significant Changes and Potential Issues, The Army Lawyer, July 1984, at 1. 



n6 Model Code of Professional Responsibility EC 7-13 (1980). Perhaps the best articulation of this concept was penned by the Supreme Court, which used the following passage to describe the role of the federal prosecutor: 

The United States Attorney is the representative not of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all; and whose interest, therefore in a criminal prosecution is not that it shall win a case, but that justice shall be done. As such, he is in a peculiar and very definite sense, the servant of the law, the twofold aim of which is that guilty shall not escape or innocent suffer. He may prosecute with earnestness and vigor -- indeed he should do so. But while he may strike hard blows, he is not at liberty to strike foul ones. It is as much his duty to refrain from improper methods calculated to produce a wrongful conviction as it is to use every legitimate means to bring about a just one. 
  
Berger v. United States, 295 U.S. 78, 88 (1935). 



n7 Even though the trial counsel exercises no direct control over the convening authority's exercise of prosecutorial discretion the ethical standards do not absolve the military trial counsel from all responsibility in the charging process. 

Military trial counsel may not personally prefer court-martial charges against an accused unless they have personal knowledge of, or have investigated, the matters set forth in the charges and they believe that the charges are true in fact to the best of their knowledge and belief. Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 307(b)(2) discussion [hereinafter R.C.M. 307(b)(2) discussion]. Military trial counsel (and staff judge advocates) are ethically precluded from instituting criminal charges or causing criminal charges to be instituted when they know or it is obvious that the charges are not supported by probable cause. Model Code of Professional Responsibility DR 7-103(A)(1980). It is likewise unprofessional conduct for a trial counsel to permit the continued pendency of criminal charges when it is known that the charges are not supported by probable cause. Finally, a trial counsel should not institute, cause to be instituted, or permit the continued pendency of criminal charges in the absence of sufficient admissible evidence to support a conviction. Standards for Criminal Justice 3-3.9(a)(1979). 

A military trial counsel does not have prosecutorial discretion and cannot preclude the convening authority from going forward with charges which are not supported by probable cause. The military trial counsel fulfills his or her ethical obligation by informing the convening authority of the defects in the charges, or deficiencies in the evidence supporting the charges, and advising against prosecution. Model Code of Professional Responsibility EC 7-14 (1980). If the convening authority considers the advice and nevertheless orders the prosecution of the case, the trial counsel may ethically prosecute in the name of the United States. Model Code of Professional Responsibility EC 7-14 (1980). Accord R.C.M. 502(d)(5)(A) discussion. 



n8 Trial counsel have an ethical obligation to make timely disclosure to the defense of all evidence that "tends to negate the guilt of the accused, mitigate the degree of the offense, or reduce the punishment." Model Code of Professional Reponsibility DR 7-103(B) (1980); Standard for Criminal Justice 3-3.11(a) (1979). 



n9 Model Code of Professional Responsibility DR 7-102, DR 7-106 (1980). 



n10 The Manual for Courts-Martial provides that the Judge Advocate General of each service may prescribe rules "to govern the professional supervision and discipline of military trial and appellate judges, judge advocates, and other lawyers who practice in proceedings governed by the Code and this Manual." R.C.M. 109(a). 

Army Regulation 27-1, which governs the Judge Advocate Legal Service, provides that: 

All JAs and civilian attorneys of the JALS are subject to those statutes, directives, and regulations that govern the rendering of legal services within the Army. To the extent they do not conflict with these statutes, directives, and regulations, the following are applicable to all JAs and civilian attorneys of the JALS: 

a. The American Bar Association Code of Professional Responsibility including the canons, ethical considerations, and disciplinary rules. 

b. The Code of Judicial Conduct. 
  
Dep't of Army, Reg. No. 27-1, Legal Services-Judge Advocate Legal Service, para. 5-3 (1 Aug. 1984) [hereinafter AR 27-1]. 

Army Regulation 27-10 governing military justice provides that: 

The Code of Judicial Conduct and Model Code of Professional Responsibility of the American Bar Association are applicable . . . to judges and lawyers involved in court-martial proceedings in the Army . . . . Unless they are clearly inconsistent with the UCMJ, the MCM, and applicable departmental regulations, the American Bar Association Standards for Criminal Justice also apply to military judges, counsel, and clerical support personnel of Army courts-martial. 
  
Dep't of Army, Reg. No. 27-10, Legal Services-Military Justice, para. 5-8 (10 Dec. 1985) [hereinafter AR 27-10]. 



n11 R.C.M. 601(a) (Only a convening authority has the power to order trial by court-martial). 



n12 R.C.M. 502(d)(5)(A) discussion. If general court-martial is contemplated, this information should normally be supplied directly to the staff judge advocate, who can incorporate it in the pretrial advice. R.C.M. 406. 



n13 After a general court-martial this information should normally be supplied to the staff judge advocate, who can incorporate it in the post-trial recommendation. R.C.M. 1106. 



n14 R.C.M. 502(d)(5)(A) discussion. 



n15 Model Code of Professional Responsibility Canon 7 (1980). 



n16 United States v. Higdon, 2 M.J. 445 (A.C.M.R. 1975) (trial counsel can argue for a specific sentence so long as counsel does not express or intimate that the convening authority desires that particular sentence); United States v. Tschida, 1 M.J. 997, 1003 (N.C.M.R. 1976) (trial counsel may make argument for an appropriate sentence, may properly ask for a severe sentence, and may request court members to return a specific sentence); United States v. Coleman, 41 C.M.R. 953 (A.F.C.M.R. 1970) (trial counsel can argue for the maximum punishment). 



n17 Post-trial misconduct clauses are permissible so long as they do not allow arbitrary revocation of the pretrial agreement. R.C.M. 705(c)(2)(D); United States v. Dawson, 10 M.J. 142 (C.M.A. 1982). 



n18 The courts of military review may affirm a sentence only if it is correct in law and fact and is determined appropriate on the basis of the entire record. Uniform Code of Military Justice art. 66(b), 10 U.S.C. § 866 (1982) [hereinafter UCMJ]. The courts of military review do have the authority to gather additional facts by obtaining affidavits from the parties or by returning the record of trial to a trial judge for a limited hearing. United States v. Dubay, 17 C.M.A. 147, 37 C.M.R. 411 (1967). 



n19 United States v. Ballard, 20 M.J. 282 (C.M.A. 1985) (courts of military review are permitted, but not required, to consider sentences adjudged in other cases when determining sentence appropriateness); United States v. Snelling, 14 M.J. 267 (C.M.A. 1982) (sentence comparison is one factor the courts of military review may consider when determining sentence appropriateness); United States v. Olinger, 12 M.J. 458 (C.M.A. 1982) (sentence comparison is required only when there are highly disparate sentences in closely related cases). 



n20 Sentence reassessment is required only when there are highly disparate sentences in "closely related cases." Even co-accused convicted of the same offense could legitimately receive highly disparate sentences where the aggravating factors applicable to one accused justify a greater sentence. See generally United States v. Snelling, 14 M.J. 267 (C.M.A. 1982). 



n21 The point in time where trial counsel become involved with a case varies from jurisdiction to jurisdiction. In jurisdictions where counsel become involved before preferral of charges, sentencing preparation should begin immediately. 



n22 Matter in extenuation of an offense serves to explain the circumstances surrounding the commission of the offense, including those reasons for committing the offense which do not constitute a legal justification or excuse. R.C.M. 1001(c)(1)(A). 

Matter in mitigation of an offense is introduced to lessen the punishment to be adjudged by the court-martial, or to furnish grounds for a recommendation of clemency. It includes the fact that nonjudicial punishment under Article 15 has been imposed for an offense growing out of the same act or omission, particular acts of good conduct or bravery, an evidence of the reputation or record of the accused in the service for efficiency, fidelity, subordination, temperance, courage, or any other desirable trait in a servicemember. R.C.M. 1001(c)(1)(B). 



n23 Compare R.C.M. 1001(b) (the case in aggravation) with R.C.M. 1001(d) (the case in rebuttal). 



n24 Trial counsel should be careful not to infringe on the accused's right against self-incrimination or right to counsel. It would be improper for counsel to ask a guard to initiate contact with the accused for the purpose of eliciting incriminating information or discussing matters related to the charged offenses. It would not be improper to ask the guard whether the accused, at some time in the past, initiated contact with the guard and discussed matters related to the charged offenses. See generally Mil. R. Evid. 305(e); United States v. McOmber, 1 M.J. 380 (C.M.A. 1976); United States v. Grisham, 4 C.M.A. 694, 16 C.M.R. 268 (1954). 



n25 See supra note 24. 



n26 See id. Trial counsel should also be careful not to infringe on the prisoner's rights and must scrupulously avoid talking to prisoners about their charged offenses. 



n27 For a general listing of documents admissible during the case in aggravation, see generally R.C.M. 1001(b). 



n28 See generally Mil. R. Evid. 901, 902. 



n29 R.C.M. 1001(b). 



n30 R.C.M. 1001(d). See, e.g., United States v. Owens, 21 M.J. 117 (C.M.A. 1985). This case sets forth questions that would be good rebuttal by the trial counsel. 



n31 R.C.M. 1001(f)(2). 



n32 United States v. Stevens, 21 M.J. 649 (A.C.M.R. 1985). In Stevens, the accused, stationed in Panama, was convicted of larceny of one-half pound of TNT. The accused tried to detonate the TNT by rigging it to a roadside traffic sign and stretching a trip wire across the road. As rigged, the TNT was incapable of detonating. The court held that the trial counsel could argue, and the sentencing authority could consider, that serious injury might have occurred to a passerby if the TNT had exploded as the accused intended. This argument was "illustrative of the outer limits of reasonable inferences to be drawn from the facts" of the case. The court held that it was error for the sentencing authority to consider that "members of the American community in Panama might have assumed that the explosion was the work of terrorists" and "would have been terrified 'for weeks and maybe for months' by the fear of a mad bomber." This conjecture went beyond the outer limits of reasonable inferences to be drawn from the evidence presented at trial. Stevens, 21 M.J. at 652. 



n33 R.C.M. 1001(f)(2). For example, a conviction admitted as impeachment pursuant to Mil. R. Evid. 609, or evidence of uncharged misconduct admitted to show motive, opportunity, or intent pursuant to Mil. R. Evid. 404(b), can be considered by the sentencing authority even though they were admitted during the merits for a limited purpose. 



n34 United States v. Holt, 22 M.J. 553 (A.C.M.R. 1986); United States v. Arceneaux, 21 M.J. 571 (A.C.M.R. 1985); see also United States v. Gardner, CM 447750 (A.C.M.R. 13 June 1986); United States v. Fuller, SPCM 21945 (A.C.M.R. 13 June 1986). But see United States v. Nellum, 21 M.J. 700 (A.C.M.R. 1985); United States v. Brown, 17 M.J. 987 (A.C.M.R. 1984); United States v. Richardson, 6 M.J. 654 (N.C.M.R. 1978); United States v. Brooks, 43 C.M.R. 817 (A.F.C.M.R. 1971). 

Mil. R. Evid. 410 provides: 

[E]vidence of the following is not admissible in any court-martial proceeding against the accused who made the plea or was a participant in the plea discussions: 

(1) a plea of guilty which was later withdrawn; 

(2) a plea of nolo contendere; 

(3) any statement made in the course of any judicial inquiry regarding either of the foregoing pleas . . . 

Mil. R. Evid. 410 clearly makes statements made during a providence inquiry inadmissible in subsequent proceedings if the plea of guilty is later withdrawn. Mil. R. Evid. 410 does not clearly address the admissibility of the accused's statements made during a providence inquiry if the plea of guilty is accepted. No military case has expressly used Mil. R. Evid. 410 as the basis for excluding providence inquiry statements from consideration during sentencing. 

In United States v. Richardson, the Navy Court of Military Review relied on policy considerations to hold that providence inquiry statements could not be considered during sentencing. They reasoned that the providence inquiry required the accused's full cooperation and this full cooperation could be achieved only if there was no risk that the providence inquiry could later be used against the accused. Richardson, 6 M.J. at 655. 

In United States v. Holt, the Army Court of Military Review determined that the policy considerations relied on in Richardson were no longer applicable. R.C.M. 910(e) of the 1984 Manual changed prior practice by requiring the accused to testify under oath at the providence inquiry. The Army court concludes that "Because an accused is already subject to further prosecution for giving false information during the providence inquiry, any 'chilling' effect arising from the use of that information during sentencing is de minimis." Holt, 22 M.J. at 556. The court also relied on federal practice under Fed. R. Evid. 410 and Fed. R. Crim. P. 11 to argue that the military should generally broaden the scope of evidence considered by the sentencing authority. 

The better view should be that all statements made during the providence inquiry are privileged except in a subsequent prosecution alleging that the statements were false. Mil. R. Evid. 410 can be interpreted to achieve this result. Mil. R. Evid. 410 excludes from evidence "any statement . . . regarding either of the foregoing pleas" (emphasis added). The "foregoing pleas" specified in the rule are a plea of nolo contendre and a plea of guilty. Arguably, the phrase "which was later withdrawn" was not intended to apply to the phrase "foregoing pleas" but was simply intended to make it clear that the sentencing authority can always consider the fact that the accused pled guilty to the offenses for which he or she is being sentenced. 

An even stronger argument can be made that the policy considerations relied on in Richardson continue to be valid today. In Holt the Army court accepts the fact that prior to R.C.M. 910(e) the providence inquiry was justifiably "privileged" because of the need to encourage full and truthful discussion between the accused and the military judge. A "full" discussion is necessary so the military judge can adequately explore the factual basis of the offense and a "truthful" discussion is necessary so the military judge can ascertain whether the plea of guilty is truly voluntary. The Army court's holding in Holt substantially compromises both of these objectives. Attempting to justify this compromise based on R.C.M. 910(e) ignores reality. 

The following example illustrates this point: 

The accused is charged with one sale of a small amount of marijuana to an undercover military policeman and has entered a plea of guilty at a special court-martial. Sentencing will be by court members. During the providence inquiry the accused states that on three prior occasions the policeman came to his barracks room asking for drugs. On the fourth visit the accused finally went to the room across the hall and procured one marijuana cigarette which he sold to the policeman for five dollars. The military judge, concerned that there may be an entrapment defense, decides to explore the accused's predisposition to sell drugs by asking the accused, "Have you ever sold drugs before?" The accused's full and truthful response to that question would be, "Yes, in fact over the last three years I have sold hundreds of pounds of marijuana to soldiers and dependents on this post. The only reason I could not sell marijuana to the policeman on his three prior visits was because my main runner, Private Jones, was apprehended the day before with my monthly supply." Up to this point in time the government has no idea that the accused is a major drug seller. 

The Army court is correct in their analysis that R.C.M. 910(e) encourages a full and truthful response to the military judge's question because a false response could conceivably be prosecuted as perjury. If Holt is followed the accused's full and truthful response can be considered during sentencing at this court-martial and the accused's statements would be admissible at a new general court-martial where the accused is prosecuted for the drugs found in Private Jones's possession. 

If Richardson and the proposed interpretation of Mil. R. Evid. 410 are followed the accused's statements will never be disclosed to the sentencing authority and the accused's statements cannot be used at any subsequent court-martial. This "privilege" against subsequent use clearly has substantial impact on the probability that the accused will respond fully and truthfully -- not just in this hypothetical, but in any situation where the military judge seeks to explore uncharged misconduct during the providence inquiry. 

If full and truthful discussion is actually the objective of the providence inquiry, Mil. R. Evid. 410 should be interpreted to reach that result. There is no indication that the drafters of R.C.M. 910(e) sought to change the way Richardson and Brooks were already treating information gained during the providence inquiry. There is also no indication that the drafters of the 1984 Manual sought to discard the military's adversarial presentation of evidence, limited by enumerated categories of aggravation evidence and the Military Rules of Evidence, in favor of the more liberal federal sentencing procedures. If the "privilege" is to be discarded some more supportable rationale should be employed. Saying that the "privilege" plays a de minimis role in promoting full and truthful discussion because the accused is now placed under oath during the providence inquiry simply defies logic. Interpreting Mil. R. Evid. 410 consistent with Richardson, or changing the wording of the rule to more clearly reach that result, would not only promote full and free providence discussions but would also achieve uniformity in the application of the law. 



n35 If the guilty plea is withdrawn by the accused or declared improvident by the military judge, any statements the accused made during the providence inquiry are inadmissible at subsequent proceedings. Mil. R. Evid., 410; United States v. Holt, 22 M.J. 553 (A.C.M.R. 1986). 



n36 See generally R.C.M. 1001(b). 



n37 See generally R.C.M. 1001(d). 



n38 Mil. R. Evid. 403 provides "Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the members, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence." 



n39 United States v. Holt, 22 M.J. 553 (A.C.M.R. 1986). See supra note 34. 



n40 R.C.M. 811(c). If the accused offers to plead guilty pursuant to a pretrial agreement the government could require as a condition to the pretrial agreement that the accused consent to stipulate to the admissibility of his or her future testimony as it is given at the providence inquiry. R.C.M. 705(c)(2)(A). 



n41 Mil. R. Evid. 803(8) (Public records and reports). 



n42 Testimony by the trial counsel will generally not be a feasible alternative. See Model Code of Professional Responsibility DR 5-101, DR 5-102, EC 5-9, EC 5-10 (1980). 



n43 Admissions by a party-opponent are not hearsay. "Admissions" are broadly defined and include any statement made by a party that is offered against that party. Mil. R. Evid. 801(d)(2). 



n44 Mil. R. Evid. 803(8) ("Records . . . in any form, of public office or agencies, setting forth . . . matters observed pursuant to duty imposed by law as to which matters there was a duty to report"). 



n45 R.C.M. 705(c)(2)(A). 



n46 United States v. Silva, 21 M.J. 336 (C.M.A. 1986); United States v. Martin, 20 M.J. 227 (C.M.A. 1985); United States v. Marsh, 19 M.J. 657 (A.C.M.R. 1984) (the government can require the accused to stipulate to matters which are explanatory of the charged offense); United States v. Sharper, 17 M.J. 803 (A.C.M.R. 1984) (where the accused was convicted of wrongfully possessing drug paraphernalia, .44 grams of heroin, 1.0 grams of hashish, and 5.0 grams of marijuana, the government could require the accused to stipulate that he intended to distribute the heroin and that when he was apprehended he possessed 1.342 grams of heroin, .84 grams of hashish, 4.83 grams of marijuana, two lockblade knives, and a pocket knife (both with marijuana residue on them), $ 284.00, and Deutsch Mark (DM) 680). 



n47 United States v. Sharper, 17 M.J. 803 (A.C.M.R. 1984). 

[W]e do not hold that an accused may be compelled to stipulate to any other facts in aggravation, such as the existence of personnel records which adversely reflect on his character or military service, or facts the Government would attempt to prove in rebuttal to evidence presented by an accused in extenuation or mitigation. While these issues have not been raised by this case, we have serious doubts about the propriety of such a provision. 
  
Sharper, 17 M.J. at 807. 

See also United States v. Garner, ACM 24019 (A.F.C.M.R. 9 Dec. 1983) (it was permissible for trial counsel to put in the stipulation of fact that the accused was denied good conduct medals on two occasions when otherwise eligible). 



n48 Compare United States v. Sharper, 17 M.J. 803 (A.C.M.R. 1984); United States v. Keith, 17 M.J. 1078 (A.F.C.M.R. 1984); and United States v. Smith, 9 M.J. 537 (A.C.M.R. 1980); with United States v. Taylor, 21 M.J. 1016 (A.C.M.R. 1986); and United States v. Resberry, 21 M.J. 656 (A.C.M.R. 1985). 

In Smith, the defense, pursuant to a pretrial agreement, stipulated that the accused had received nonjudicial punishment on four occasions and had received a letter of reprimand. On appeal the accused, for the first time, challenged the stipulation of fact, arguing that it amounted to a waiver of the right to an independent hearing on the admissibility of the records of nonjudicial punishment and thus violated public policy. The court disagreed. Finding no evidence that the government imposed waiver of a hearing as a precondition to a pretrial agreement, the court held that the accused can voluntarily make such a waiver. The court cautioned that pretrial agreements could not contain conditions which limited the accused's right to contest evidence offered in aggravation. Smith, 9 M.J. at 538. 

In Sharper, the accused was required, pursuant to a pretrial agreement, to stipulate to aggravating circumstances relating to the offenses of which he was found guilty. The court held that the accused could be required to stipulate to aggravation evidence which would otherwise be admissible in presentencing. The court went on to issue the caveat in note 47, supra. 

Rasberry arguably changed the analysis used in both Smith and Sharper. In Rasberry, the defense moved to excise statements concerning aggravation evidence in the stipulation of fact, alleging that they were obtained in violation of the accused's Article 31 rights against self-incrimination. The military judge ruled that he would not litigate the motion and would not require the Government to excise the statements. The defense could either stipulate, and obtain the benefit of the pretrial agreement, or refuse to stipulate, and thus cancel the agreement. The Army Court of Military Review upheld the trial judge's ruling citing a number of independent grounds for their decision. Although the precise holding of the case is unclear, the decision can be read to sanction the practice of forcing the defense to stipulate to otherwise inadmissible aggravation evidence in return for a pretrial agreement. This reading of Rasberry was strongly endorsed by the Army court in Taylor. 

In Taylor, the trial judge excised inadmissible uncharged misconduct from the stipulation of fact offered by the trial counsel pursuant to the accused's pretrial agreement. The Army Court of Military Review held that the trial judge impermissibly injected himself into the pretrial agreement negotiations. The burden is on the parties to reach an agreement. If the accused doesn't want to stipulate, the government doesn't have to enter into a pretrial agreement. The only time the trial judge should intervene is when the "contents of the stipulation are determined to reach the level of plain error." Taylor, 21 M.J. at 1018. 

Keith and Sharper propably represent the better view. In Sharper, the court directly commented on the authority of the military judge to police the terms of the pretrial agreement. While the case stops short of setting out a methodology for trial judges to follow in handling inadmissible evidence contained in a stipulation of fact, it does reiterate that the military judge has the power to modify a pretrial agreement by judicial order. 

United States v. Keith set out guidance on how military defense counsel should handle government demands that the accused stipulate to inadmissible aggravation evidence. "[W]e recommend that trial defense counsel enter into the stipulation of fact, if true, and raise the issue of any inadmissible matters contained therein at trial for resolution by the military judge on the record." Keith, 17 M.J. at 1080. The military judge should excise inadmissible matters and should judicially enforce the pretrial agreement. Although the Court of Military Appeals has not directly ruled on this issue they have decided a couple of recent cases involving the admissibility of matters contained in the stipulation of fact in guilty plea cases. In both instances they determined the admissibility issue without relying on any prophylactic "take-it-or-leave-it" approach to the stipulation of fact. See generally United States v. Silva, 21 M.J. 336 (C.M.A. 1986); United States v. Martin, 20 M.J. 227 (C.M.A. 1985). 



n49 Uncharged misconduct presented during the merits of a contested case pursuant to Mil. R. Evid. 404(b) to prove motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake can be considered by the sentencing authority in determining an appropriate sentence after the accused is convicted. 

If the accused pleads guilty to charged offenses uncharged misconduct is not automatically admissible merely because it would have been admissible during the case-in-chief. United States v. Silva, 21 M.J. 336 (C.M.A. 1986); United States v. Martin, 20 M.J. 227 (C.M.A. 1985). 

Uncharged misconduct is inadmissible during presentencing proceedings if the only purpose the evidence serves is to show that the accused is a bad person. See United States v. Gambini, 13 M.J. 423 (C.M.A. 1982); United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985); United States v. Silva, 19 M.J. 501 (A.F.C.M.R. 1984); United States v. Keith, 17 M.J. 1078 (A.F.C.M.R. 1984); United States v. Taliaferro, 2 M.J. 397 (A.C.M.R. 1975); United States v. Potter, 46 C.M.R. 529 (N.C.M.R. 1972); accord R.C.M. 1001(b)(4) analysis. Instead, evidence of uncharged misconduct offered for the first time during presentencing is admissible if: it is in a form admissible under the Military Rules of Evidence; it falls within the definition of "aggravation evidence" in R.C.M. 1001(b)(4); and the probative value of the evidence outweighs its prejudicial effect under the Mil. R. Evid. 403 balancing test. Motive or state of mind can be admissible during presentencing because it is a circumstance directly relating to the offense not because it falls within Mil. R. Evid. 404(b). 

Uncharged misconduct which falls within R.C.M. 1001(b)(4) necessarily must satisfy Mil. R. Evid. 404(b) because it is being offered for a purpose other than "to prove the character of a person in order to show that the person acted in conformity therewith." The evidence is being offered as a circumstance directly relating to the charged offense or a repercussion of the charged offense and is thus relevant to deciding an appropriate sentence. 

Martin and Harrod provide some examples how Mil. R. Evid. 404(b) type evidence can be used in aggravation. In Martin, Chief Judge Everett suggests that "in a drug-distribution case, it will help the sentencing authority to learn whether the accused distributed the drug to a friend as a favor or whether he did so as part of a large business that he operated." Martin, 20 M.J. at 232 (Everett, J., concurring). Uncharged drug offenses which would have been admissible on the merits for the limited purpose of showing motive are admissible for the first time on sentencing in a guilty plea case because motive is a circumstance directly relating to the offense and because the probative value of motive in proving a relevant sentencing consideration (such an rehabilitative potential) outweighs prejudice to the accused (the risk that the sentencing authority will punish the accused for the uncharged misconduct). 

In Harrod, the accused pled guilty to wrongful possession of marijuana with intent to distribute and wrongful possession of drug paraphernalia. During sentencing the trial counsel offered evidence (1) that the accused was constantly smoking marijuana in his off-post apartment -- often with other soldiers from the unit; (2) the marijuana the accused possessed on the date of the offense was part of a larger amount which he was in the process of selling; and (3) the accused had previously purchased marijuana from local civilians. The Army court held that this evidence of uncharged misconduct was not admissible to show that the accused deserved harsh punishment as a repeat offender but was admissible to show the accused's motive for possessing the drugs and the drug paraphernalia, the accused's guilty knowledge regarding his wrongful possession, and the accused's criminal intent. The uncharged misconduct involved circumstances directly relating to the charged offenses and satisfied the balancing test of Mil. R. Evid. 403. 



n50 See generally R.C.M. 1001. 



n51 United States v. Vickers, 13 M.J. 403 (C.M.A. 1982). In Vickers the accused was convicted, in a contested case, of disobeying a commissioned officer's order to leave the scene of a disturbance. During presentencing the trial counsel introduced aggravation evidence that the accused's disobedience actually agitated the disturbance and caused the company commander to lose control of the situation. On appeal the defense urged that aggravation evidence was admissible only in guilty plea cases. The defense argument relied in part on the fact that para. 75, MCM, 1969, did not expressly authorize aggravation evidence in contested cases but did contain a provision authorizing aggravation evidence after a finding of guilty based upon a plea of guilty. 

The court held that "regardless of the plea, the prosecution after findings of guilty may present evidence which is directly related to the offense for which an accused is to be sentenced so that the circumstances surrounding that offense or its repercussions may be understood by the sentencing authority." Vickers, 13 M.J. at 406. 

Although R.C.M. 1001 resolves the issue by expressly authorizing the presentation of aggravation evidence after any "findings of guilty," Vickers can be interpreted broadly to stand for the proposition that the scope of admissible aggravation evidence is the same in both contested cases and guilty plea cases. 



n52 See, e.g., United States v. Holt, 22 M.J. 553 (A.C.M.R. 1986); United States v. Hanes, 21 M.J. 647 (A.C.M.R. 1985); United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985). In Harrod, the Army Court of Military Review outlined its liberal sentencing philosophy as follows: 

[I]t is clear that in promulgating the . . . 1984 Manual . . . the President intended to greatly expand the types of information that could be presented to a court-martial during the adversarial presentencing proceeding . . . [W]e believe that military judges and court members are intended to have access to substantially the same amount of aggravating evidence during the presentencing procedure as is available to federal district judges in presentencing reports. 
  
Harrod, 20 M.J. at 779. 



n53 See, e.g., R.C.M. 1001 analysis (the presentencing provisions are intended to permit "the presentation of much of the same information to the court-martial as would be contained in a presentence report, but it does so within the protections of an adversarial proceeding"). 



n54 See generally Fed. R. Crim. P. 32(c). 



n55 R.C.M. 1001. 



n56 R.C.M. 1001(a)(1)(A). 



n57 See generally R.C.M. 1001(b). 



n58 See generally AR 27-10, para. 5-25. 



n59 Mil. R. Evid. 1101(a). 



n60 See, e.g., United States v. Martin, 20 M.J. 227 (C.M.A. 1985). 



n61 Mil. R. Evid. 1101(c) provides that the rules of evidence may be relaxed pursuant to R.C.M. 1001. R.C.M. 1001(c)(3) provides that the "military judge may, with respect to matters in extenuation or mitigation or both, relax the rules of evidence" (emphasis supplied). R.C.M. 1001(d) provides that if the rules of evidence are relaxed for the defense during the case in extenuation or mitigation, then the rules may be relaxed to the same degree during the prosecution case in rebuttal. Nowhere does R.C.M. 1001 authorize relaxation of the rules of evidence during the government case in aggravation. 



n62 DD Form 458; MCM, 1984, App. 4. 



n63 R.C.M. 1001(b)(1). Although the 1984 Manual lists the accused's age as one of the items from the charge sheet which trial counsel should present to the court-martial, the current charge sheet, DD Form 458 (Aug. 1984), contains no entries concerning the accused's age or date of birth. See MCM, 1984, App. 4. 



n64 The defense counsel may object to data which is materially inaccurate or incomplete. R.C.M. 1001(b)(1). 



n65 Dep't of Army, Pamphlet No. 27-9, Military Judges' Banchbook, para. 2-34 (May 1982) (C1, 15 Feb. 1985) [hereinafter Benchbook]. 



n66 R.C.M. 1001(b)(1) (the trial counsel, at the judge's discretion, may provide the data in the form of a written statement). 



n67 R.C.M. 1001(b)(3)(A); United States v. Cook, 10 M.J. 138 (C.M.A. 1981). A vacation of a suspension of a court sentence is not a "conviction" under the rule. United States v. Holloway, CM 443289 (A.C.M.R. 7 June 1983). Evidence that the accused "pled guilty to theft in a state court" does not constitute a conviction. United States v. Calin, 11 M.J. 722 (A.F.C.M.R. 1981). 



n68 R.C.M. 1001(f)(2). For foundational elements necessary to admit prior convictions of the accused as impeachment see Mil. R. Evid. 609. 



n69 R.C.M. 1001(b)(3)(C). 



n70 Id. 



n71 See, e.g., United States v. Lemieux, 13 M.J. 969 (A.C.M.R. 1982). 



n72 R.C.M. 1001(b)(3)(C) discussion; United States v. Lemieux, 13 M.J. 969 (A.C.M.R. 1982). 



n73 United States v. Hines, 1 M.J. 623 (A.C.M.R. 1975). 



n74 United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985) (a record of trial can be used to prove a conviction so long as only relevant portions are considered and the probative value outweighs any prejudicial effect). See also United States v. Decker, CM 444320 (A.C.M.R. 5 Oct. 1984) (It was error for the trial judge to admit extraneous materials which accompanied the government's proof of a civilian conviction. The record of conviction impermissibly contained a case chronology showing that bench warrants had been issued after the accused failed to appear and the accused had plea bargained to have additional charges dismissed). 



n75 See generally Mil. R. Evid. sec. IX. Although the document used to prove the conviction must be properly authenticated, collateral documents used to establish an evidentiary foundation do not have to be authenticated. See mil. R. Evid. 104(a); United States v. Yanez, 16 M.J. 782 (A.C.M.R. 1983) (unauthenticated record of trial can be used to establish Booker compliance as an evidentiary foundation to admissibility of a summary court-martial conviction). 



n76 R.C.M. 1001(b)(3)(A). 



n77 R.C.M. 1001(b)(3) analysis. See, e.g., United States v. Cook, 10 M.J. 138 (C.M.A. 1981). In Cook, the trial counsel introduced aggravation evidence that the accused pled guilty (to loitering and marihuana possession) in a Florida court. The court withheld adjudication of guilt and imposition of sentence, giving the accused one year of probation. This evidence was admissible at court-martial as a prior conviction because Florida law considered the defendant "convicted" upon entry of a guilty plea. 

This analysis was taken one step further in United States v. Slovacek, 21 M.J. 538 (A.F.C.M.R. 1985). In Slovacek, the court admitted an Ohio juvenile adjudication as a prior conviction even though it was not a "conviction" under Ohio law. The court, noting the general philosophy that "the sentencing authority should be given as much relevant information as is available," admitted the juvenile adjudication because it was the functional equivalent of a conviction, there was no Manual provision expressly prohibiting admission, and the Ohio courts would have considered the adjudication as sentencing evidence in an Ohio criminal trial. Slovacek, 21 M.J. at 540. 

Documentary evidence which shows that the accused pled guilty to civilian felony charges is not admissible as a "conviction" absent some indication that the court rendered findings and sentence on the charges. United States v. May, 18 M.J. 839 (N.M.C.M.R. 1984). 



n78 Convictions are admissible under R.C.M. 1001(b)(3)(A) even though the offenses contained therein were committed at dates later than the offenses charged at trial. The courts liberally construe the term "prior convictions" because of the President's general intent to expand military sentencing evidence to include matters contained in the federal presentence report. United States v. Hanes, 21 M.J. 647 (A.C.M.R. 1985); United States v. Allen, 21 M.J. 507 (A.F.C.M.R. 1985). This represents a change from the 1969 Manual which only admitted convictions "for offenses committed during the six years next preceding the commission of any offense of which the accused has been found guilty." MCM, 1969, para. 75b(3)(b). 



n79 R.C.M. 1001(b)(3)(B). 



n80 Id. This represents a change from the 1969 Manual which required all convictions to be final before they could be admitted during sentencing. MCM, 1969, para. 75b(3)(b). 



n81 Id. 



n82 Distinguish the admissibility of a summary court-martial conviction as aggravation from the admissibility of summary court-martial convictions to invoke the escalator clause in the habitual offender provisions of R.C.M. 1003(d); or to impeach the accused under Mil. R. Evid. 609. See generally United States v. Cofield, 11 M.J. 422 (C.M.A. 1981); United States v. Mack, 9 M.J. 300 (C.M.A. 1980); United States v. Booker, 5 M.J. 238 (C.M.A. 1978). 

A summary court-martial is generally an informal, nonadversarial proceeding concerning relatively minor offenses. As such, adjudications of guilt by a summary court-martial do not rise to the level of a "criminal conviction" for purposes of impeachment (Mil. R. Evid. 609) or sentence escalation (R.C.M. 1003) unless the accused was represented by defense counsel or affirmatively waived the right to be represented by counsel. Accepting trial by summary court-martial after being told counsel for representation would not be provided does not constitute waiver of the right to counsel. United States v. Rogers, 17 M.J. 990 (A.C.M.R. 1984). 



n83 R.C.M. 1001(b)(3)(B). 



n84 United States v. Booker, 5 M.J. 238 (C.M.A. 1978). If a summary court-martial conviction fails to meet Booker requirements it is not admissible as a prior conviction and is not otherwise admissible as "mere evidence of prior duty performance." United States v. Herbin, SPCM 19484 (A.C.M.R. 26 Jan. 1984). 



n85 R.C.M. 1001(b)(3)(B). 



n86 R.C.M. 1001(b)(3)(B) indicates that review must be completed under "Article 65(c)." Because Article 65(c) was deleted from the UCMJ when the Military Justice Act of 1983 went into effect the drafters probably intended for summary court-martial convictions to become final after review by a judge advocate pursuant to UCMJ art. 64(a) and R.C.M. 1112. 



n87 The copy of the promulgating order contained in the accused's personnel file may or may not contain the judge advocate's "legally sufficient, mighty fine trial (LSMFT)" stamp. 



n88 United States v. Graham, 1 M.J. 308 (C.M.A. 1976) (the promulgating order was five years old); see also United States v. Hines, 1 M.J. 623 (A.C.M.R. 1975) (eight months was enough time lapse to constitute prima facie showing of final review for a special court-martial). 



n89 See, e.g., United States v. Reed, 1 M.J. 166 (C.M.A. 1975) (absence of supervisory review entry on DA Form 20B overcame the promulgating order's prima facie showing of finality); United States v. Hancock, 12 M.J. 685 (A.C.M.R. 1981) (absence of supervisory review entry on DA Form 2-2 overcame promulgating order's presumption of finality). 



n90 See, e.g., United States v. Lemieux, 13 M.J. 969 (A.C.M.R. 1982) (Although the DD Form 493 had an entry showing that the conviction was final, the DA Form 2-2, from which the DD Form 493 was supposed to be prepared, did not have an entry showing review had been completed. The DA Form 2-2 was thus held to be controlling). 



n91 United States v. Booker, 5 M.J. 238 (C.M.A. 1978) (Booker only applies to summary court-martial convictions after 11 October 1977); United States v. Syro, 7 M.J. 431 (C.M.A. 1979) (Booker applies to records of summary court-martial introduced as personnel records reflecting past conduct and performances for purpose of aggravation). 

The case of United States v. Booker followed a series of Supreme Court cases dealing with imposition of prison sentences in proceedings where the accused was not represented by counsel. See, e.g., Middendorf v. Henry, 425 U.S. 25 (1976); Argersinger v. Hamlin, 407 U.S. 25 (1972); Gideon v. Wainwright, 372 U.S. 335 (1963). In Middendorf, the Supreme Court held that failure to provide counsel for an accused at a summary court-martial abridges neither the fifth nor the sixth amendments. Nevertheless, the Court of Military Appeals imposed the Booker requirements as a military due process guarantee. The right to consult with counsel probably is not constitutionally required and is judicially imposed as a matter of policy to effectuate the accused's statutory right to turn down trial by summary court-martial. 



n92 Prior to 1 August 1984 DD Form 458, Charge Sheet, was used to record summary courts-martial proceedings. Since 1 August 1984 a new document, DD Form 2329, Record of Trial By Summary Court-Martial, has been used to document summary courts-martial (MCM, 1984, app. 15). Neither form contains any entry indicating whether the accused had an opportunity to consult with counsel. Some jurisdictions modified the charge sheet by adding a statement asserting that the accused was afforded an opportunity to consult with counsel before electing trial by summary court-martial. Other jurisdictions solved the problem by locally drafting a rights advice form to attach to records of summary court-martial conviction. Since 1 November 1982 Army regulations require DA Form 5111-R, Summary Court-Martial Rights Notification/Waiver Statement, to be attached to records of summary courts-martial. AR 27-10, para. 5-21. When properly completed DA Form 5111-R fully satisfies all Booker requirements. 



n93 United States v. Alsup, 17 M.J. 166 (C.M.A. 1984); United States v. Kuehl, 11 M.J. 126 (C.M.A. 1981); United States v. Yanez, 16 M.J. 782 (A.C.M.R. 1983). In Kuehl, the trial counsel introduced a record of trial by summary court-martial. Although the record of trial itself did not establish the Booker requirements, attached to the record of trial was a rights advisement from signed by the accused. The form stated that "before deciding whether to consent or object to trial by Summary Court-Martial, I have the right to consult with independent legal counsel, and that the United States will provide a military lawyer for such consultation at no expense to me." This supplemental rights form was sufficient to establish Booker compliance. 

In Alsup, the accused was given the opportunity to be represented by counsel at the summary court-martial but was not separately advised of the right to consult with counsel. The accused waived representation, but if the accused would have exercised the right he necessarily would have consulted with counsel before being forced to elect trial by summary court-martial. Under these circumstances Booker requirements were satisfied. 

In Yanez the trial counsel introduced a summary court-martial promulgating order and an unauthenticated record of trial by summary court-martial, page 4 of DD Form 498. The record of trial contained evidence of Booker compliance. The court held Booker requirements are a foundation issue. Under Mil. R. Evid. 104 the trial judge is not bound by the rules of evidence when determining preliminary questions such as the foundation for the admissibility of evidence. The trial judge could properly consider an unauthenticated document to decide whether Booker requirements had been satisfied. 



n94 United States v. Sauer, 15 M.J. 113 (C.M.A. 1983). Prior to 1983 there were a number of military cases that allowed the military judge to question the accused during the sentencing phase of the trial to gather information establishing the admissibility of documentary evidence. United States v. Spivey, 10 M.J. 7 (C.M.A. 1980); United States v. Mathews, 6 M.J. 357 (C.M.A. 1978). In Sauer, the Court of Military Appeals expressly reversed this line of cases based on the Supreme Court decision in Estelle v. smith, 451 U.S. 454 (1981). 



n95 United States v. Smith, CM 447229 (A.C.M.R. 18 Oct. 1985); United States v. Williams, CM 446831 (A.C.M.R. 7 June 1985); United States v. Hunt, SPCM 18639 (A.C.M.R. 22 June 1983); United States v. Taylor, 12 M.J. 561 (A.C.M.R. 1981) (where defense counsel did not object to the record of summary court-martial conviction when it was offered at trial and trial counsel may have been able to establish Booker compliance, failure to raise the issue at trial constituted waiver). Cf. United States v. Munn, ACM S26022 (A.F.C.M.R. 30 Nov. 1983) (plain error to admit a civilian conviction for an offense which occurred after the date of the offense charged at the court-martial -- in violation of MCM, 1969, para. 75b(3)). 



n96 See infra notes 166-69 and accompanying text. 



n97 R.C.M. 1001(b)(2) provides that the "trial counsel may obtain and introduce from the personnel records of the accused evidence of the accused's marital status; number of dependents, if any; and character of prior service" (emphasis added). 



n98 R.C.M. 1001(b)(2) defines "personnel records of the accused" as "all those records made or maintained in accordance with departmental regulations that reflect the past military efficiency, conduct, performance, and history of the accused." 



n99 Id.; see also AR 27-10, para. 5-25. 



n100 R.C.M. 1001(b)(2); AR 27-10, para. 5-25; see, e.g., United States v. Green, 21 M.J. 633 (A.C.M.R. 1985) (finance records admissible); United States v. Perry, 20 M.J. 1026 (A.C.M.R. 1985) (confinement file document admissible). 

But see United States v. Lund, 7 M.J. 903 (A.F.C.M.R. 1979); United States v. Newbill, 4 M.J. 541 (A.F.C.M.R. 1977). In Lund, the trial counsel introduced a letter which the accused's unit commander received from a noncommissioned officer. The letter alleged that the accused had been involved in misconduct and recommended action be taken against the accused. Although this letter was properly maintained in the records of the unit orderly room the Air Force Court of Military Review held that it should have been excluded from evidence. Without further analysis the court held that just because the letter was contained in an authorized file it was not necessarily a "personnel record" within the meaning and intent of para. 75d, MCM, 1969. 

In Newbill, the court held that an administrative discharge board packet was not a "personnel record" contemplated by Air Force regulations. 



n101 R.C.M. 1001(b)(2). 



n102 The intent of the Army regulation is to be liberal in admitting personnel documents during sentencing. There is no specific limit as to the source of the record ("or located elsewhere"). The Army Court of Military Review has been liberal in interpreting this provision -- for example in holding that documents contained in the restrictive fiche of the OMPF are admissible during sentencing. In United States v. Pace, CM 446150 (A.C.M.R. 28 June 1985) and United States v. Taylor, SPCM 19179 (A.C.M.R. 30 Jan. 1984) the court reasoned that the purpose of the restrictive fiche is to protect the soldier against adverse effects on favorable personnel actions at Department of the Army level. When a record, such as a record of nonjudicial punishment, is filed in the restrictive fiche and in the local unit file there is a regulatory intent that the document be available for future use in adverse disciplinary proceedings at unit level. 

If a conflicting regulation makes a personnel document "confidential" by specifically restricting its use the document is not admissible as aggravation evidence. United States v. Cottle, 11 M.J. 572 (A.F.C.M.R. 1981) (information which is confidential under applicable drug abuse regulations cannot be admitted as aggravation evidence); United States v. Cruzado-Rodriguez, 9 M.J. 908 (A.F.C.M.R. 1980) (Air Force Form 1612, Notification of Drug-Abuse Information, showing that the accused entered a drug-abuse prevention program should not have been admitted on sentencing because of the confidentiality provisions of Dep't of Air Force, Reg. No. 30-2, Social Action Programs, para. IIb (8 Nov. 1976)). 



n103 AR 27-10, para. 5-25. 



n104 See, e.g., United States v. Haslam, CM 446000 (A.C.M.R. 26 Nov. 1984) (documents reflecting the accused's removal from the Personnel Reliability Program for recurrent use of marijuana are admissible as "other personnel documents"). 



n105 Summarized Article 15 records are the only personnel documents specifically excluded by Army regulation. AR 27-10, para. 5-25; United States v. Carmack, SPCM 21072 (A.C.M.R. 18 June 1985). 

Enlistment forms are not admissible as personnel documents because they don't reflect past military efficiency, conduct, performance, or history of the accused. United States v. Peyton, SPCM 19880 (A.C.M.R. 31 July 1984) (DD Form 1966/2-8 extract of Army Enlistment Application, which contained entries concerning the accused's preservice experimentation with marijuana and resulting discharge from the Air Force Delayed Entry Program was inadmissible as aggravation evidence); United States v. Honeycutt, 6 M.J. 751 (N.C.M.R. 1978) (a page from the accused's enlistment application showing that the accused was fined $ 50.00 for possession of marijuana while a juvenile was not admissible); United States v. Martin, 5 M.J. 888 (N.C.M.R. 1978) (enlistment records showing an enlistment waiver because of preservice drug use were not admissible); United States v. Galloway, NMCM 76 1677 (N.C.M.R. 14 Sept. 1976) (enlistment records showing an enlistment waiver because of preservice juvenile adjudications were not admissible because they didn't reflect past military behavior). 

In Galloway the court provided the following rationale for the military service limitation on the admissibility of personnel records: 

We also consider it appropriate that past derelictions, especially juvenile offenses, should not follow a member into military service. Once a member qualifies for entry, his past misdeeds should not be held against him and he should be able to start off with a clear slate. Unless . . . the circumstances constitute a proper matter of rebuttal, the conditions of enlistment would not appear to be relevant in a court-martial proceeding. 
  
Galloway, slip op. at 3. The Navy cases may change as a result of the new Navy JAGMAN, Dep't of Navy, JAGNOTE 5,800 JAG:204, para. 0133 (17 July 1984). 



n106 Documents which are not admissible because they are defective or improperly maintained should also be obtained from the files in case the opportunity to use them as impeachment or rebuttal arises during the course of trial. 

For a good example of how personnel documents can be effectively used for impeachment see United States v. Owens, 21 M.J. 117 (C.M.A. 1985) (trial counsel could impeach the accused's sworn testimony on the merits by cross-examining the accused about omissions from his sworn warrant officer application form). 

For a good example of how otherwise inadmissible documents can become admissible in rebuttal see United States v. Strong, 17 M.J. 263 (C.M.A. 1984). In Strong a record of nonjudicial punishment that was inadmissible during aggravation because it was over two years old (in contravention of applicable Air Force regulations) nevertheless became admissible in rebuttal once the defense introduced evidence that he had received a good conduct medal and an honorable discharge during a prior enlistment. Although it is not entirely clear when the defense has opened the door to such rebuttal it is clearly admissible when the defense puts on directly contradictory testimony, e.g., the accused's testimony "I've never received an Article 15" opens the door for the trial counsel to introduce evidence of an otherwise inadmissible Article 15. The defense cannot use the rules of evidence as a sword to put on false evidence. In Strong the court went further and admitted the nonjudicial punishment to rebut inferences created by the defense evidence. The defense evidence about receiving a good conduct medal and an honorable discharge during a prior enlistment created the impression that the accused's prior term of service was flawless. Evidence that the accused also received nonjudicial punishment during the prior enlistment was admitted to rebut this inference. But see United States v. Strong, 17 M.J. 263, 267 (C.M.A. 1984) (Everett, C.J., dissenting) (rebuttal by otherwise inadmissible nonjudicial punishment should be permitted only when the accused has falsely testified). See also United States v. Irvin, NMCM 84 3149 (N.M.C.M.R. 30 Oct. 1984) (trial counsel rebuttal could properly include refereces to nonjudicial punishment which failed to comply with the requirements of United States v. Booker). 



n107 See, e.g., United States v. Green, 21 M.J. 633 (A.C.M.R. 1985) (DD Form 139, Pay Adjustment Authorization, maintained in the accused's finance records qualified as a "personnel document" admissible under R.C.M. 1001(b)(2)). Other relevant documents contained in the finance records include records of nonjudicial punishment, pay allotments, and statements of charges. 



n108 The re-enlistment file may demonstrate that the accused's current desire to make the Army a career is of recent origin. 



n109 See, e.g., United States v. Perry, 20 M.J. 1026 (A.C.M.R. 1985) (DD Form 508, which documented an approved recommendation for disciplinary action against the accused for disobeying a lawful order while the accused was in pretrial confinement, was admissible as a personnel record reflecting past military conduct). 



n110 R.C.M. 1001(b)(2) provides that "the trial cousel may obtain and introduce from the personnel records of the accused evidence of . . ."; United States v. Yong, 17 M.J. 671 (A.C.M.R. 1983) (The trial counsel cannot prove the existence of records of nonjudicial punishment solely through the oral testimony of the company commander who imposed the punishment. The Manual limitation on the admissibility of personnel records to actual documents insures that the accused is fairly on notice regarding what can be used at trial). 

But see United States v. Albritton, SPCM 18914 (A.C.M.R. 28 Dec. 1983) (The trial counsel can prove the accused received nonjudicial punishment solely by oral testimony so long as that testimony is reliable and trustworthy. The "personnel record" could properly be established by the testimony of the commander who imposed the punishment). 

"Documentary evidence" necessarily includes only enclosures or attachments which are maintained with the document in accordance with applicable regulations. United States v. Dalton, 19 M.J. 718 (A.F.C.M.R. 1984). 



n111 United States v. Mack, 9 M.J. 300, 324 (C.M.A. 1980) (trial counsel must establish admissibility of the document through independent evidence). In determining the admissibility of a document the military trial judge is not limited to evidence admissible under the Military Rules of Evidence. Mil. R. Evid. 104(e). But cf. Uited States v. McGill, 15 M.J. 242 (C.M.A. 1983) (foundation for admissibility of record of nonjudicial punishment offered during prosecution case-in-rebuttal could not be established by CID witness who lacked firsthand knowledge about the nonjudicial puishment proceedings). 

Trial counsel should not appraoch the accused ex parte in an attempt to have the accused cure defects in the documents. United States v. Sauer, 15 M.J. 113 (C.M.A. 1983). In Sauer, the trial counsel wanted to introduce portions of the accused's service record which were incomplete because they lacked the accused's written acknowledgement of his substandard ratings. On the second day of the accused's court-martial the trial counsel contacted the accused ex parte and procured the entries necessary to complete the documents. The Court of Military Appeals held that the trial counsel's conduct impermissibly eroded the accused's right to counsel. 



n112 Compare United States v. Yong, 17 M.J. 671 (A.C.M.R. 1983) (restricting evidence of personnel records to the presentation of documents contained in official files insures that the accused is on notice of what evidence may be considered against him or her) with United States v. Albritton, SPCM 18914 (A.C.M.R. 28 Dec. 1983) (provig an Article 15 through oral testimony alone was permissible so long as the testimony was reliable and established all necessary foundational requirements). 



n113 See, e.g., United States v. Haynes, 10 M.J. 694 (A.C.M.R. 1981). 



n114 R.C.M. 1001(b)(2); AR 27-10, para. 5-25. See e.g., United States v. Adams, CM 442178 (A.C.M.R. 24 Aug. 1984). Private First Class Adams was convicted at a rehearing held at Fort Leavenworth, Kansas. At sentencing the trial counsel introduced several reports of disciplinary infractions taken from the accused's correctional treatment file maintained at the United States Disciplinary Barracks where the accused had been confined since his original court-martial. The Army Court of Military Review held that it was error to admit this evidence over defense objection without some showing that these documents were prepared and maintained in accordance with service regulations. 



n115 United States v. Mack, 9 M.J. 300, 323 (C.M.A. 1980) (after the prosecution introduces a record of nonjudicial puishment "the accused remains free to deny his guilt of the misconduct for which nonjudicial punishment was imposed or to offer whatever explanation for the offense he may choose"). Cf. United States v. Balcom, 20 M.J. 558 (A.C.M.R. 1985) (Army Court of Military Review reassessed the sentence when post-trial evidence cast doubt on the validity of a record of nonjudicial punishment introduced in aggravation by the prosecution. At trial the trial counsel introduced a record of nonjudicial punishment alleging that the accused had wrongfully used marijuana. The evidentiary basis for the Article 15 was the positive results of a urinalysis. During extenuation and mitigation the accused denied the misconduct and attempted to explain "the erroneous positive results." Three months after trial Army authorities issued a statement that the urinalysis "did not meet all scientific or legal requirements for use in disciplinary or administrative actions." The appellate court determied that uder the circumstances sentence relief was appropriate). 



n116 United States v. Hood, 16 M.J. 557 (A.F.C.M.R. 1983) (Accused could not challenge letter of reprimand introduced during aggravation by attempting to show that he did not commit the misconduct for which the reprimand was issued. The accused had the opportunity to respond to the reprimand before it was given and the court could consider those written matters which the accused submitted in rebuttal to the reprimand. Additionally, the accused may mitigate or explain the letter of reprimand during the defense case in extenuation and mitigation. Further litigation concerning the merits of the reprimand is too collateral). 



n117 See, e.g., United States v. Wheaton, 18 M.J. 159 (C.M.A. 1984); United States v. Covington, 10 M.J. 64 (C.M.A. 1980); United States v. Larkins, 21 M.J. 654 (A.C.M.R. 1985). 

In Wheaton, the trial counsel sought to admit a record of nonjudicial punishment which did not contain any written election regarding the right to consult with counsel or the right to demand trial by court-martial. The trial counsel did offer a rights advice form which was used to inform the accused that he had the right to consult with counsel and the right to demand trial by court-martial. The court concluded that "if an accused is given written advice that he is entitled to consult counsel, then it can be presumed that counsel was made available to him. A subsidiary presumption is that, if the right to counsel was not exercised, the accused made an informed decision not to exercise the right." Wheaton, 18 M.J. at 160. This same type of presumption of regularity was applied to the right to demand trial by court-martial. "[I]f nonjudicial punishment was imposed after the accused was advised of his right to trial by court-martial, he must have decided not to exercise that right." Wheaton, 18 M.J. at 161. 

In Covington, the court held that minimum due process necessary for a proper vacation of suspended nonjudicial punishment must include notice of the basis for the proposed vacation and an opportunity for the respondent to reply. The trial counsel offered documentary evidence that the accused had reviewed a vacation of suspended nonjudicial punishment. Although the document (DA Form 2627) did not indicate whether any due process was afforded, the court presumed that the vacation was done properly. 

Finally, in Larkins the record of nonjudicial punishment offered at trial failed to include matters submitted on appeal. The court took the presumption of regularity one step further by presuing not only that the commander and judge advocate did their jobs properly in considering the matters submitted but also that since the appeal was denied the matters submitted must have been of limited significance. 



n118 Compare United States v. Moan, SPCM 21582 (A.C.M.R. 28 Feb. 1986) with United States v. Goldring, CM 447817 (A.C.M.R. 28 Feb. 1986). 

In Moan, the trial counsel introduced a DA Form 2627, Record of Proceedings under Article 15, UCMJ, which indicated that the accused elected not to appeal his punishment. Contrary to clear regulatory requirements the election not to appeal was dated one day before punishment was actually imposed. Although this discrepancy may actually have been a clerical mistake in dating the form the government could not rely on a presumption of regularity in establishing that the disciplinary action was taken in accordance with service regulations. 

In Goldring, the DA Form 2627 indicated that the accused desired to appeal and intended to submit matters in support of the appeal. The document introduced at trial did not contain any attached matters submitted on appeal and it indicated that the accused's appeal was denied three days after punishment was imposed. The court held that even though the regulation afforded the accused five days to submit an appeal the fact that the appeal was denied before the full five days had elapsed was not an error which would deprive the document of its presumption of regularity. Instead the court presumed the accused submitted matters early and the appellate authority duly considered the appellate submissions before denying the appeal. 

The most common deficiencies apparent on the face of the document are omissions where required entries or signatures are supposed to be made. See, e.g., United States v. Dyke, 16 M.J. 426 (C.M.A. 1983); United States v. Blair, 10 M.J. 54 (C.M.A. 1980); United States v. Guerrero, 10 M.J. 52 (C.M.A. 1980); United States v. Carmans, 10 M.J. 50 (C.M.A. 1980); United States v. Burl, 10 M.J. 48 (C.M.A. 1980); United States v. Cross, 10 M.J. 34 (C.M.A. 1980); United States v. Mack, 9 M.J. 300 (C.M.A. 1980); United States v. Haynes, 10 M.J. 694 (A.C.M.R. 1981). 



n119 The accused is the most logical source of independent evidence concerning procedures used to impose adverse personnel actions. United States v. Mack, 9 M.J. 300, 323 (C.M.A. 1980) (even if the personnel document is perfect on its face the defense can present independent evidence, such as the testimony of the accused, to persuade the court that proper regulatory procedures were not followed). 

The independent evidence may come before the court in the form of inconsistent documentary entries. See, e.g., United States v. Kline, 14 M.J. 64 (C.M.A. 1982). In Kline, the trial counsel introduced the "Enlisted Performance" portion of the accused's naval service record. This documentary evidence reflecting substandard performance was complete and regular on its face. The trial counsel also introduced other exhibits from the service record including sections where specific entries were required whenever a sailor received adverse ratings. These additional documents did not contain the required entries. The court held that these additional documents were inadmissible because of their facial deficiencies and they negated the presumption of regularity which otherwise would have been afforded the "Enlisted Performance" document. Kline, 14 M.J. at 66. 



n120 United States v. Boles, 11 M.J. 195 (C.M.A. 1981) (administrative reprimand hurriedly prepared specifically for use in a court-martial sentencing proceeding violated applicable regulatory provisions which defined reprimands as "corrective management tools"); United States v. Brown, 11 M.J. 263 (C.M.A. 1981) (Where a record of conviction was inadmissible because it was not "final" the trial counsel could not introduce a bar to reenlistment referencing that conviction. Allowing such backdoor circumventions of specific proscriptions on the admissibility of evidence in a court-martial "would be to invite the distortion and manipulation of legitimate administrative record-keeping functions); United States v. Hill, 13 M.J. 948 (A.F.C.M.R. 1982) (Letter of reprimand given for bad check offenses was inadmissible on aggravation. The court concluded that the reprimand did not perform any legitimate correction or management function because the subject offenses occurred sixty days before -- at the same time as other bad check offenses which were now the basis of the accused's court-martial charges); United States v. Dodds, 11 M.J. 520, 522 n. 3 (A.F.C.M.R. 1981) ("The fact that a matter is properly entered into the accused's personnel records . . . does not necessarily mean that the entry is also admissible in a court-martial. The military judge should exercise sound discretion in electing whether or not to admit such material. . . . For example, matters may, on balance, seem too remote to be probative; appear to have been 'manufactured', after the accuser had knowledge of the offenses charged, by those zealous to portray the accused as unfit; or be so insignificant as to suggest that the accused is not receiving even handed treatment"); accord United States v. Sauer, 15 M.J. 113 (C.M.A. 1983). In Sauer, the trial counsel wanted to introduce portions of the accused's service record reflecting sub-standard duty performance during two different periods of time. The service records were icomplete because the accused's written acknowledgement of these ratings was absent from the document. On the second day of the accused's court-martial the trial counsel contacted the accused ex parte and procured the entries necessary to make the document admissible. The Court of Military Appeals condemned the trial counsel's conduct, in part because of their "disapproval of the deliberate preparation of administrative records to influence a sentence in a court-martial." Sauer, 15 M.J. at 118. 

Cf. United States v. Hood, 16 M.J. 557 (A.F.C.M.R. 1983); United States v. Hagy, 12 M.J. 739 (A.F.C.M.R. 1981). In Hood, the accused received a letter of reprimand for writing a letter to the spouse of one of the government witnesses. The letter written by the accused alleged that the witness had committed adultery and contracted a venereal disease. The Air Force Court of Military Review affirmed the principle that the letter of reprimand would be inadmissible if it was prepared solely to influence the accused's sentence at his pending court-martial but refused to adopt a mechanical approach in determining the actual purpose of the administrative action. The court specifically rejected the argument that all disciplinary actions taken after preferral of charges should be automatically excluded. Instead the court looked at the facts and determined that the commander's action fulfilled the regulatory corrective and management purpose by putting the accused on notice about his misconduct and informing him that future misconduct would be dealt with more severely. In Hagy the court held that filing a letter of reprimand on the day of trial did not affect admissibility so long as the subject matter of the letter was appropriate and the reprimand served a legitimate disciplinary purpose as defined by applicable regulations. 



n121 The line between a substantial procedural right and a minor procedural defect is not always easy to determie. The courts provide many specific examples but no real standards whereby a case of first impressions could be judged. If the procedural defect relates directly to regulatory based due process rights such as notice of the contemplated action, opportunity to respond, opportunity to consult with counsel, opportunity to be represented by counsel, or opportunity to appeal then the defect is substantial and the personnel record recording that deficient personnel action is inadmissible. On the other hand, defects in recording what occurred at the proceeding which are superfluous to traditional due process rights are generally not going to make the personnel record inadmissible unless the reliability or validity of the document itself is called into question. Although these standards have never been specifially articulated by the appellate courts an analysis of cases dealing with records of nonjudicial punishment leads to these conclusions. 

As already indicated, there is a presumption that procedures used to administer a personnel action, such as imposition of nonjudicial punishment, were proper absent some evidence to the contrary. This contrary evidence can consist of defense testimoy concerning irregularities, inconsistencies appearent from conflicting documents, or as is most often the case, omissions and inaccuracies concerning entries made on the personnel document itself. Records of nonjudicial punishment which contain the following deficiencies are inadmissible because they indicate the accused was denied a substantial procedural right. 

(1) The block on DA Form 2627 which indicates whether trial by court-martial is or is not demanded is not checked. United States v. Mack, 9 M.J. 300, 324 (C.M.A. 1980) (numerous deficiencies listed below); United States v. Cross, 10 M.J. 34 (C.M.A. 1980); United States v. Coleman, SPCM 18289 (A.C.M.R. 5 Aug. 1983). But see United States v. Wheaton, 18 M.J. 159 (C.M.A. 1984) for a discussion how this defect can be cured by presenting evidence that advice concerning the right was given to the accused; 

(2) The DA Form 2627 fails to inform the soldiers that they have the right to consult with counsel prior to determining whether to demand trial by court-martial. United States v. Mack, 9 M.J. 300 (C.M.A. 1980); 

(3) The DA Form 2627 fails to properly apprise the soldier of the right to consult with counsel because no location of counsel or time to consult is designated on the form. United States v. Mack, 9 M.J. 300, 321 (C.M.A. 1980) (The soldier must be supplied enough information about how to exercise the right to consult with counsel to make the right meaningful. If the form itself fails to supply the information the trial counsel must present other evidence to show the accused had a reasonable opportunity to consult with counsel and either exercised or voluntarily waived the right); 

(4) The block on DA Form 2627 which indicates whether or not the accused intend to appeal is not checked. United States v. Mack, 9 M.J. 300, 324 (C.M.A. 1980); United States v. Rabago, SPCM 20782 (A.C.M.R. 4 Oct. 1984); 

(5) The DA Form 2627 indicates that the accused appealed the punishment but there is no indication on the form what action was taken on the appeal. United States v. Burl, 10 M.J. 48 (C.M.A. 1980); United States v. Mack, 9 M.J. 300, 324 (C.M.A. 1980); 

(6) The DA Form 2627 indicates that the accused appealed the punishment and the punishment imposed was of a type requiring legal review but that there is no indication on the form that the matter was referred to a judge advocate for review. United States v. Guerrero, 10 M.J. 52 (C.M.A. 1980); United States v. Mack, 9 M.J. 300, 324 (C.M.A. 1980); 

(7) The DA Form 2627 indicated that the accused elected not to appeal the imposition of the nonjudicial punishment before the punishment was ever actually imposed. United States v. Moan, SPCM 21582 (A.C.M.R. 28 Feb. 1986). 

The clear trend of the courts is to attempt to preserve admissibility of the personnel record whenever possible. The following cases held that records of nonjudicial punishment were admissible even though there was evidence of some procedural irregularity: 

(1) The DA Form 2627 failed to state the alleged offense in a form which would be legally sufficient for a specification preferred as a court-martial charge. United States v. Nichols, 13 M.J. 154 (C.M.A. 1982) (Article 15 for "possession of a controlled substance" was not too indefinite to provide the accused with adequate notice of the alleged offense); United States v. Atchison, 13 M.J. 798 (A.C.M.R. 1982) (Article 15 for "failure to repair" was adequate despite the fact the place of duty was not identified with any precision); United States v. Eberhardt, 13 M.J. 772 (A.C.M.R. 1982) (Article 15 for absence without authority was admissible even though the allegation on the DA Form 2627 omitted the words "without authority" and failed to specify the location of the accused's place of duty); 

(2) The copy of the DA Form 2627 procured from the Military Personnel Record Jacket (MPRJ) and introduced at trial was a reproduced duplicate of the original rather than the designated carbon copy which the regulation specified for filing in the MPRJ. United States v. Moan, SPCM 21582 (A.C.M.R. 28 Feb. 1986) (The Army Court of Military Review took judicial notice of the fact that many units substitute duplicate originals for carbon copies because they are more legible. The court went on to opine that this was the type of minor deviation from regulatory procedures which in no way cast doubt on the reliability of the procedures used to impose nonjudicial punishment). See also United States v. King, CM 447976 (A.C.M.R. 19 Mar. 1986); United States v. Hufnagel, SPCM 21479 (A.C.M.R. 20 Nov. 1985); 

(3) The DA Form 2627 failed to include the accused's acknowledgement of the action taken on his appeal. United States v. Carmans, 10 M.J. 50 (C.M.A. 1980); 

(4) The DA Form 2627 failed to indicate how much time the accused had to submit an appeal. United States v. Blair, 10 M.J. 54 (C.M.A. 1980); 

(5) The DA Form 2627 failed to indicate whether the accused requested an open hearing. United States v. Haynes, 10 M.J. 694, 697 (A.C.M.R. 1981) (Since an open hearing is not an absolute procedural right and can properly be denied by the commander it is not a material entry on the DA Form 2627. Putting the accused's election on the document is merely a way to facilitate making the request); 

(6) The DA Form 2627 failed to indicate whether the accused requested the presence of a spokesman. United States v. Haynes, 10 M.J. 694, 697 n. 3 (A.C.M.R. 1981) (The DA Form 2627 is merely a vehicle by which the accused can request a spokesman. There is no due process right to have a spokesman present); 

(7) The DA Form 2627 failed to indicate whether the accused intended to present matters in defense and/or extenuation. United States v. Haynes, 10 M.J. 694, 697 n. 3 (A.C.M.R. 1981) (What the soldier actually presents at the hearing is not controlled by entries on the DA Form 2627. The right to present matters for consideration is exercised at the hearing, not on the form); 

(8) The DA form 2627 failed to include the date the accused was notified of the intent to impose nonjudicial punishment. United States v. Haynes, 10 M.J. 694, 697 (A.C.M.R. 1981) (absent some other indication of impropriety or some specific defense allegation that the time between notification and imposition of punishment deprived the soldier of procedural rights, the date of notification is immaterial). 



n122 Distiguish this objection from an objection that improper procedures were followed in implementig the adverse administrative action. While defects in the document preparation and defects in administrative procedure are usually interrelated they are not necessarily one and the same. It is possible that one official properly took the action but a second official improperly recorded the action on the personnel documents. See supra note 118 (discussing United States v. Moan). 



n123 See, e.g., United States v. Steinruck, 11 M.J. 322 (C.M.A. 1981) (DA Form 2627 entitled to a presumption of regularity even where a required signature was illegible but still visible). 



n124 See, e.g., United States v. Dyke, 16 M.J. 426 (C.M.A. 1983); United States v. Cross, 10 M.J. 34 (C.M.A. 1980); United States v. Negrone, 9 M.J. 171 (C.M.A. 1980); United States v. Brown, CM 442140 (A.C.M.R. 19 Oct. 1984). These cases involved DA Form 2627 and the omission of signatures, dates, and checked blocks. See also United States v. Stewart, 12 M.J. 143 (C.M.A. 1981) (lack of legible commander signature on vacation of suspension of nonjudicial punishment); United States v. Messer, SPCM 21203 (A.C.M.R. 17 June 1985) (failure to introduce continuation sheet with the DA Form 2627); United States v. Wilson, SPCM 20126 (A.C.M.R. 13 Apr. 1984) (record of supplementary action vacating suspension of nonjudicial punishment contained no check in block indicating the accused was afforded an opportunity to respond at the vacation proceeding). 



n125 See, e.g., United States v. Johnson, 14 M.J. 566 (N.M.C.M.R. 1982) (improper for the trial counsel to fill in missing information). 



n126 See supra note 121. 



n127 See id. See also United States v. Casey, SPCM 21905 (A.C.M.R. 13 Jan. 1986). In Casey, the trial judge sustained a defense objection to a DA Form 2627 because the grade of the commander was missing from the block containing his name and organization. Although no issue involving sentencing was raised on appeal the Army Court of Military Review opined in dicta that the "trial judge erroneously sustained the objection. This ruling was of the sort which elevates form over substance." 



n128 Mil. R. Evid. 103 (defense counsel must make "a timely objection" with "the specific ground" therefor). R.C.M. 1001(b)(2) ("objections not asserted are waived"); United States v. Kline, 14 M.J. 64, 66 (C.M.A. 1982). 

The courts sometime reach this result without explaining how or why waiver applies. The Military Rules of Evidence and the 1984 Manual for Courts-Martial clearly contemplate waiver of some objections when they are not raised at trial. If there are no irregularities apparent on the fact of a document it makes sense to put the burden on the defense to discover defects during their preparation of the case. Waiver of appellate review is particularly appropriate when the defect raised for the first time on appeal is one which the trial counsel could have explained or cured at trial given adequate notice. See United States v. Gordon, 10 M.J. 278 allegedly was maintained at the Air Force Manpower and Personnel Center rather than the Local Consolidated Base Personnel Office -- as required by Air Force regulations. Failure to object at trial waived the issue on appeal); United States v. McLemore, 10 M.J. 238 (C.M.A. 1981) (The trial counsel introduced evidence of nonjudicial punishment which included advice concerning the accused's right to consult with counsel but did not contain any entry indicating whether or not the accused demanded trial by court-martial. The court held that this issue was waived by defense counsel's failure to object at trial. The court distinguished this case from other cases where a form which contained an unchecked block was introduced at trial. When the form contains an unchecked box the trial judge is on notice that there are defects in the preparation of the document and possible defects in the procedures used to administer the nonjudicial punishment. Here the document simply failed to contain all the information necessary to establish a basis for admissibility); United States v. Larkins, 21 M.J. 654 (A.C.M.R. 1985) (The DA Form 2627 did not contain matters submitted on appeal. Since this is not a defect on the face of the document the issue was waived by the defense counsel's failure to object at trial); United States v. Brown, CM 442140 (A.C.M.R. 19 Oct. 1984) (Defense counsel failure to object at trial to three records of nonjudicial punishment waived appellate review. If there had been an objection at trial the government may have been able to present evidence to establish admissibility). 

When there has been an objection to the document at trial the appellate courts will review admissibility only on the basis of the specific grounds for objection raised at trial. See, e.g., United States v. Goldring, CM 447817 (A.C.M.R. 28 Fed. 1986) (The trial counsel introduced a record of nonjudicial punishment which indicated the accused would submit matters on appeal within five days. The document further indicated that the appeal was denied only three days after punishment was imposed and no matters on appeal were attached to the DA Form 2627. At trial the defense counsel objected that the document offered into evidence was incomplete. The appellate court reviewed admissibility based on the alleged lack of completeness but held that any objection concerning an early denial of the appeal was waived by failure to cite that as a specific ground for objection at trial); United States v. Sager, SPCM 21627 (A.C.M.R. 18 Nov. 1985) (The trial counsel introduced two records of nonjudicial punishment which were filed in the unit file but contained no copy number. The defense counsel objected that without a copy number it was impossible to tell whether the unit document custodian was the proper official to authenticate the documents. The appellate court rejected this argument but noted that one of the Article 15 records was supposed to have been filed in the accused's performance fiche of the OMPF and should not have been maintained in the unit file at all. The court went on to hold that this defect was not a specified ground for objection at trial and was waived on appeal); United States v. Davis, CM 443665 (A.C.M.R. 17 Aug. 1983) (Defense counsel successfully objected at trial to a bar to re-enlistment document which contained a reference to an inadmissible nonjudicial punishment. The illegal reference was redacted. On appeal the defense attempted to establish that the document was inadmissible because regulatory procedures were not followed in reviewing the document every six months. Failure to object at trial with specificity waived the objection); United States v. Easley, CM 442776 (A.C.M.R. 25 May 1983) (Defense counsel objected at trial to an entry on the DA Form 2-1 indicating "SM NOT RECOMMENDED FOR FURTHER SERVICE." Under applicable regulations this entry was proper if it was made pursuant to a proper bar to re-enlistment. On appeal the defense contended for the first time that the entry was improper because the accused's bar to re-enlistment had not been reviewed by the commander six months after it was imposed. The court held that this objection was waived by the defense counsel's failure to specify that ground for objection at trial where the matter could have been clarified through examination of the basic "Bar to Re-enlistment" document). 

Accord United States v. Stanley, SPCM 21586 (A.C.M.R. 23 Oct. 1985) (The trial counsel introduced a Bar to Re-enlistment, DA Form 4126-R, which improperly referenced an Article 15 for wrongful use of marijuana. The defense counsel objected at trial, citing the best evidence rule as the only ground for objection. The appellate court issued the following warning: 

"[W]e could possibly consider this waiver of any other objection. Due to the context of this objection at trial, we will look at this in the light most favorable to appellant. However, we caution counsel about the need to state the specific ground or grounds for an objection and not rely upon the ground or grounds being apparent from the context of the transcript. 
  
Stanley, slip op. at n. 1. 



n129 United States v. Larkins, 21 M.J. 654 (A.C.M.R. 1985) (defense counsel's failure to object at trial to an allegedly incomplete DA Form 2627 waived the issue on appeal); United States v. Johnson, SPCM 21232 (A.C.M.R. 16 Aug. 1985) (defense counsel's failure to object at trial to a Bar to Re-enlistment, DA Form 4126-R, which was reproduced only on one side, waived the issue on appeal); United States v. Peyton, SPCM 19880 (A.C.M.R. 31 July 1984) (failure to object to an otherwise inadmissible enlistment document reflecting preservice drug experimentation waived the issue on appeal); United States v. Plissak, 15 M.J. 767 (A.F.C.M.R. 1983) (defense counsel's failure to object to letter of reprimand waived any error in its admission); United States v. McCullar, ACM S25989 (A.F.C.M.R. 1 Nov. 1983) (failure to object to record of nonjudicial punishment erroneously maintained in files longer than two years waived the objection on appeal). 



n130 Mil. R. Evid. 103 provides that: 

Error may not be predicated upon a ruling which admits . . . evidence unless the ruling materially prejudices a substantial right of a party, and . . . a timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context . . . Nothing in this rule precludes taking notice of plain errors that materially prejudice substantial rights although they were not brought to the attention of the military judge. 

In United States v. Kline, 14 M.J. 64 (C.M.A. 1982), the court held that the trial judge was obligated sua sponte to exclude a document as inadmissible hearsay where the evidence at trial put him on notice that they were procedural irregularities in preparing the document. Although Kline pre-dated adoption of the Military Rules of Evidence the same result is reached under the Rules if the error materially prejudiced substantial rights of the accused and admission of the document was "plain error." Mil. R. Evid. 103 contemplates a two part test: first the error must be obvious based on the evidence introduced at trial and second, the accused must have been substantially prejudiced. See United States v. Dyke, 16 M.J. 426 (C.M.A. 1983) (military judge should have excluded a record of nonjudicial punishment on his own motion where the document was a significant factor on sentencing and the document admitted at trial did not contain the signature of the commander indicating he advised the accused of his rights; the signature of the accused indicating whether he demanded trial by court-martial; the signature of the commander attesting that punishment was imposed; or the signature of the accused indicating his election regarding an appeal); see also United States v. James, CM 443585 (A.C.M.R. 27 Dec. 1983) (plain error to admit facially illegible and incomplete Article 15); United States v. Calin, 11 M.J. 722 (A.F.C.M.R. 1981) (plain error to admit evidence that the accused "pled guilty to theft in state court" where there was no evidence that the information came from any personnel record maintained in accordance with service regulations). 

In determining whether the accused was prejudiced by the admission of an obviously defective personnel document the appellate courts look at a variety of factors to include in the severity of the sentence adjudged, the sentence limitation agreed to in a pretrial agreement, the nature of the uncharged misconduct reflected in the personnel document, the quantity and quality of other aggravation evidence, and the emphasis placed on the personnel document by the trial counsel during argument or the military judge during instructions. See, e.g., United States v. Dyke, 16 M.J. 426 (C.M.A. 1983) (trial counsel's reliance on the defective Article 15 during sentencing argument was an indication that admission of the document prejudiced the accused); United States v. Harms, ACM S26449 (A.F.C.M.R. 3 Oct. 1984) (not plain error to admit defective Article 15 for "failing a dormitory room inspection" where the misconduct involved was insignificant compared to the drug distribution offenses which were the basis for the court-martial conviction); United States v. McCullar, ACM S25989 (A.F.C.M.R. 1 Nov. 1983) (not plain error to admit defective Article 15 because proper admission of two other records of nonjudicial punishment and three letters of reprimand mitigated impact of inadmissible Article 15 on sentence adjudged); United States v. Beaudion, 11 M.J. 838 (A.C.M.R. 1981) (not plain error to admit defective Article 15 where there was no miscarriage of justice, no impugnment of the court's integrity, and no denial of the accused's fundamental rights). 

Compare United States v. Bolden, 16 M.J. 722 (A.F.C.M.R. 1983) (not plain error to admit Article 15 over two years old where Article 15 was for failure to repair and disobeying an order to empty an ashtray but the accused stood convicted of drug offenses at the court-martial) with United States v. Yarbrough, 15 M.J. 569 (A.F.C.M.R. 1982) (plain error to admit Article 15 over two years old where the Article 15 and the court-martial conviction were both for drug offenses. There was substantial risk that the accused was punished for a course of conduct involving drugs). 



n131 For example records of nonjudicial punishment may be filed in the accused's finance records or in the Official Military Personnel File (OMPF). 



n132 Appellate courts have held plain error when the defense counsel failed to object to a document after the military judge asked whether there was any objection, but none of the cases have held plain error when a specific defect was brought to the defense counsel's attention and objection was specifically waived on the record. 



n133 See, e.g., United States v. Yong, 17 M.J. 671 (A.C.M.R. 1983) (two Article 15 records maintained by the company clerk in the company files were not admissible because they were not maintained in accordance with applicable regulations); United States v. Rust, SPCM 19017 (A.C.M.R. 14 Oct. 1983) (the trial counsel failed to affirmatively demonstrate that a record of nonjudicial punishment was maintained in compliance with applicable military regulations concerning recordkeeping when matters in extenuation and mitigation weren't attached to the copy of the document introduced at trial); United States v. Elrod, 18 M.J. 692 (A.F.C.M.R. 1984) (Article 15 filed locally at the office of the staff judge advocate was not maintained in accordance with applicable Air Force regulations); United States v. Bertalan, 18 M.J. 501 (A.F.C.M.R. 1984) (records of nonjudicial punishment were not admissible where the copy introduced at trial came from a file not authorized by Air Force regulations); United States v. Garner, ACM 24019 (A.F.C.M.R. 9 Dec. 1983) (error to admit a seven year old Article 15 when Air Force regulations only authorized admission of Article 15's which were less than two years old). 

But see United States v. Moan, SPCM 21582 (A.C.M.R. 28 Feb. 1986) (A duplicate original of a DA Form 2627 was admissible even though regulations stated "copy 3" should be filed in the unit file. The court held that this constituted "substantial compliance" with the filing requirements of AR 27-10); accord United States v. King, CM 447976 (A.C.M.R. 19 Mar. 1986); United States v. Hufnagel, SPCM 21479 (A.C.M.R. 20 Nov. 1985). 



n134 See, e.g., United States v. Haslam, CM 446000 (A.C.M.R. 26 Nov. 1984) (there was a presumption of regularity that Personnel Reliability Program information was properly maintained in the accused's personnel file in accordance with applicable regulations). 

But see United States v. Adams, CM 442178 (A.C.M.R. 24 Aug. 1984) (The trial counsel introduced records of disciplinary infractions from the accused's correctional treatment file at the United States Disciplinary Barracks. The defense counsel objected that there was no evidence these files were maintained in accordance with applicable regulations. The court held that once the defense objected the government had to affirmatively show that the proffered documents were maintained in accordance with regulations). 



n135 Mil. R. Evid. 1101 (The Military Rules of Evidence apply to all aspects of the court-martial except those areas specifically excluded by the rule. The rule does not exempt the presentencing case in aggravation); United States v. Elrod, 18 M.J. 692 (A.F.C.M.R. 1984) ("There is no authority to relax the rules of evidence as to presentencing matters initially offered by the prosecution"). 



n136 Mil. R. Evid. sec. IX. See, e.g., United States v. Bertalan, 18 M.J. 501 (A.F.C.M.R. 1984) (punishment indorsements evidencing nonjudicial punishment were inadmissible where they lacked proper authentication). 



n137 Mil. R. Evid. 802 (hearsay is not admissible except as otherwise provided by the rules of evidence or by any Act of Congress applicable in trials by court-martial). 



n138 Mil. R. Evid. 901(b)(1) (authentication can be made by the testimony of a witness who has personal knowledge that a matter is what it is claimed to be). 



n139 Technically there are two ways to authenticate with an attesting certificate depending upon whether the document offered is an original or a copy. If the trial counsel offers the original of the document Mil. R. Evid. 902(4a) requires only that the document be accompanied by an attesting certificate from the custodian of the record. The attesting certificate itself requires no further authentication and need not be under seal. In practice this method of authentication should apply to duplicates of originals so long as there is no genuine question raised about the authenticity of the original. See Mil. R. Evid. 1001(4) (definition of "duplicate"); Mil. R. Evid. 1003 (admissibility of duplicates). 

A literal reading of Mil. R. Evid. 902 and Mil. R. Evid. 1003 would lead to a different analysis for admission of duplicates (or copies) if a genuine question is raised concerning authenticity. A copy of a personnel record can be authenticated by a certificate of the custodian pursuant to Mil. R. Evid. 1001(4). Mil. R. Evid. 1001(4) would require the attesting certificate to be accompanied by a certification under seal that the record custodian has official capacity and has placed a genuine signature on the attesting certificate. Mil. R. Evid. 902(2). 

See United States v. Jaramillio, 13 M.J. 782 (A.C.M.R. 1982) (authenticating certificate was defective where it was prepared for the signature of a captain who was the actual custodian of the record but instead was signed by a warrant officer whose duty position and relationship to the document were not indicated); United States v. Elrod, 18 M.J. 692 (A.F.C.M.R. 1984) (Article 15 filed at the Air Force Manpower and Personnel Center could not be proven by introducing a copy filed locally which was accompanied by a certification from the local record custodian (that it was a true copy of the original forwarded for inclusion in the accused's personnel records) combined with an electronic message from the Air Force Manpower and Personnel Center verifying that the original of the Article 15 was filed in the accused's Master Personnel File). 



n140 Mil. R. Evid. 803(6) provides that "records of regularly conducted activity" are admissible as exceptions to the hearsay rule even though the declarant is available as a witness. "Records of regularly conducted activity" is defined as: 

A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. 

The rule lists personnel accountability documents, service records, officer and enlisted qualification records, and unit personnel diaries as some of the documents admissible under this exception. 

See, e.g., United States v. Simon, CM 447573 (A.C.M.R. 23 May 1986) (Trial counsel introduced a Dep't of Defense Investigative Service file extract indicating "records checked at X court showed the accused had a civilian conviction for armed robbery." The court held that this document failed to satisfy Mil. R. Evid. 803(6) because it lacked indicia of reliability and should have been excluded as inadmissible hearsay). 



n141 Mil. R. Evid. 803(8) provides that "public records and reports" are admissible as exceptions to the hearsay rule even though the declarant is available as a witness. "Public records and reports" are defined as follows: 

Records, reports, statements, or data compilations, in any form, of public office or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, matters observed by police officers and other personnel acting in a law enforcement capacity, or (C) against the government, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information of other circumstances indicate lack of trustworthiness. Notwithstanding (B), the following are admissible under this paragraph as a record of fact or event if made by a person within the scope of the person's official duties and those duties included a duty to know or to ascertain through appropriate and trustworthy channels of information the truth of the fact or event and to record such fact or event: enlistment papers, physical examination papers, outline figure and fingerprint cards, forensic laboratory reports, chain of custody documents, morning reports and other personnel accountability documents, service records, officer and enlisted qualification records, records of court-martial convictions, logs, unit personnel diaries, individual equipment records, guard reports, daily strength records of prisoners, and rosters of prisoners. 

See, e.g., United States v. Simon, CM 447573 (A.C.M.R. 23 May 1986) (Trial counsel introduced a Dep't of Defense Investigative Service file extract indicating "records checked at X court showed the accused had a civilian conviction for armed robbery." The court held that this document failed to satisfy Mil. R. Evid. 803(8) (as well as Mil. R. Evid. 803(6)) because it lacked indicia of reliability and should have been excluded as inadmissible hearsay.). 



n142 United States v. Anderten, 4 C.M.A. 354, 15 C.M.R. 354 (1954) (official records lose the presumption of regularity only if there are material omissions or defects in the document); United States v. Haynes, 10 M.J. 694 (A.C.M.R. 1981) (admissibility of an official record is not destroyed by minor mistakes or omissions which are not material to the execution of the document); United States v. Arispe, 12 M.J. 516 (N.M.C.M.R. 1981) ("A mere irregularity or omission in the entry of a fact required to be rendered in an official record does not of itself place the record outside the exception to the hearsay rule and make it incompetent. Only those irregularities or omissions material to the execution of the document would have that effect"). 



n143 For examples of how to lay an appropriate foundation see Dep't of Army, Pamphlet No. 27-10, Military Justice Handbook for Trial Counsel and the Defense Counsel, p. 4-29 (Oct. 1982); E. Imwinkelried, Evidentiary Foundations 173-76 (1980). 



n144 United States v. Martin, 20 M.J. 227 (C.M.A. 1985); see also United States v. Kilburn, CM 448103 (A.C.M.R. 14 May 1986); United States v. Perry, 20 M.J. 1026 (A.C.M.R. 1985); United States v. Bobick, NMCM 85 0450 (N.M.C.M.R. 28 Oct. 1985). 

In Kilburn, the trial judge properly applied the Mil. R. Evid. 403 balancing test in admitting DA Form 2-1 (Personnel Qualifications Record -- Part 2) which showed that the accused had been AWOL for one day. 

In Perry, the trial counsel introduced a DD Form 508 which documented an approved recommendation for disciplinary action against the accused for disobeying a lawful order while in pretrial confinement. The defense argued on appeal that as a prerequisite to admissibility some minimum due process should be required in the form of notice, opportunity for a hearing, and right to counsel. The court held that the trial judge properly admitted the document because the balancing test of Mil. R. Evid. 403 adequately protects the accused's rights to fundamental fairness. 

In Bobick, the trial counsel introduced service record entries indicating that on three occasions during a prior enlistment the accused was counselled about alleged use of marijuana and other dangerous substances. No further action was taken on the allegations due to insufficiency of evidence. The Navy-Marine Corps Court of Military Review held that the trial judge abused his discretion in admitting these entries over defense objection. The limited probative value of remote, unsubstantiated allegations of serious misconduct is substantially outweighed by the danger of unfair prejudice and confusion. 



n145 AR 27-10, para. 5-25. 



n146 United States v. Mack, 9 M.J. 300 (C.M.A. 1980); United States v. Booker, 5 M.J. 238 (C.M.A. 1978). These requirements do not apply to soldiers or sailors who receive nonjudicial punishment while embarked on a vessel. Mack, 9 M.J. at 320 n. 19. 



n147 The opportunity to consult with counsel must be reasonable. The accused must be notified where counsel can be located and when the consultation can take place. United States v. Mack, 9 M.J. 300, 321 (C.M.A. 1980). See also United States v. Wadley, SPCM 19034 (A.C.M.R. 31 May 1983) (advice to "visit TDS to consult counsel" was sufficient notice of the right to consult with counsel). 



n148 United States v. Sauer, 15 M.J. 113, 115 (C.M.A. 1983) (a "record of nonjudicial punishment which on its face appears to be properly executed satisfies the conditions precedent for its admissibility"); United States v. Mack, 9 M.J. 300 (C.M.A. 1980). 



n149 United States v. Sauer, 15 M.J. 113, 115 (C.M.A. 1983); United States v. Cross, 10 M.J. 34 (C.M.A. 1980); United States v. Mack, 9 M.J. 300 (C.M.A. 1980). 



n150 The trial counsel cannot present evidence of the accused's nonjudicial punishment through a witness whose testimony is hearsay. United States v. McGill, 15 M.J. 242 (C.M.A. 1983); United States v. White, 19 M.J. 662 (C.G.C.M.R. 1984). 

In White, the trial counsel introduced a portion of the accused's service record documenting nonjudicial punishment. To establish Booker compliance the government presented a military personnel officer's testimony that pre-mast procedures, which were uniformly followed in the command, included the opportunity to consult with counsel and an opportunity to demand trial by court-martial. The Coast Guard Court of Military Review held that this second-hand testimony was insufficient to demonstrate compliance with the Booker requirements. 



n151 United States v. Wheaton, 18 M.J. 159 (C.M.A. 1984). An advice form telling the accused of the right to consult with counsel and the right to demand trial by court-martial satisfies Booker requirements absent evidence to the contrary. In reaching this result the court engaged in a series of presumptions: 

[I]f an accused is given written advice that he is entitled to consult counsel, then it can be presumed that counsel was made available to him. A subsidiary presumption is that, if the right to counsel was not exercised, the accused made an informed decision not to exercise the right . . . [I]f nonjudicial punishment was imposed after the accused was advised of his right to trial by court-martial, he must have decided not to exercise that right. 

Wheaton, 18 M.J. at 160. 
See also United States v. Thompson, NMCM 85 3415 (N.M.C.M.R. 29 Nov. 1985) (Trial counsel introduced a page 13 from the accused's service record book containing a report of nonjudicial punishment and an unsigned Booker advisal which incorporated by reference the execution of a form containing a Booker advice. This evidence of rights advice together with evidence that trial by court-martial was not demanded satisfied Booker). 



n152 This issue most commonly arises when trial counsel offers a bar to re-enlistment or letter of reprimand but even a seemingly innocuous document like the DA Form 2-1 may contain a reference to an Article 15 or a summary court-martial conviction. 



n153 Compare United States v. Brown, 11 M.J. 263 (C.M.A. 1981) (reference to three inadmissible Article 15's in an otherwise admissible bar to re-enlistment constituted prejudicial error) with United States v. Dalton, 19 M.J. 718 (A.C.M.R. 1984) (enclosures to a bar to re-enlistment such as counselling statements and military police reports are admissible as part of the document). 

See also United States v. Krewson, 12 M.J. 157 (C.M.A. 1981) (if a prior conviction is inadmissible for failure to satisfy foundational requirements, references to the conviction contained in otherwise admissible personnel documents should be removed); United States v. Copeland, SPCM 20818 (A.C.M.R. 11 Jan. 1985) (error to admit a personnel document reflecting a reduction in grade occasioned by an inadmissible vacation of a suspended Article 15); United States v. Warren, 15 M.J. 776 (A.C.M.R. 1983) (DA Form 2-1 entry indicating the accused had been a trainee at the U.S. Army Retraining Brigade was an impermissible reference to an inadmissible summary court-martial conviction); United States v. Jaramillio, 13 M.J. 782 (A.C.M.R. 1982) (DA Form 2-1 entry indicating the accused had been a trainee at the U.S. Army Retraining Brigade was inadmissible but entries on the DA Form 2-1 indicating time lost due to unauthorized absence are admissible because they are computed independent of any judicial or nonjudicial action). 



n154 Compare United States v. Warren, 15 M.J. 776 (A.C.M.R. 1983) with United States v. Jaramillio, 13 M.J. 782 (A.C.M.R. 1982). Warren represents the clear case. In Warren the trial counsel attempted to introduce evidence of the accused's summary court-martial conviction but was precluded from doing so because the documents failed to show Booker compliance. The trial counsel was then permitted to introduce DA Form 2-1 indicating the accused had been a trainee at the U.S. Army Retraining Brigade. The court held that once evidence of the summary court-martial conviction had been ruled inadmissible the government could not introduce backdoor evidence of the same conviction through other personnel documents. 

In Jaramillio the court also held that DA Form 2-1 entries listing the accused's prior assignment as trainee in the U.S. Army Retraining Brigade were inadmissible but the court seems to create a more rigorous standard. Unlike the situation in Warren, there was no prior adjudication of the admissibility of a summary court-martial conviction. In fact there was no firm evidence that the accused's assignment was the result of a summary court-martial as opposed to some other level of court-martial. The court held the entries inadmissible because it could not "be ascertained . . . whether the confinement, which was of 24 days duration, was adjudged by a summary court-martial and, if so, whether the Booker requirements were met." Jaramillio, 13 M.J. at 783. 



n155 See supra notes 150, 151. 



n156 United States v. Sauer, 15 M.J. 113 (C.M.A. 1983); accord United States v. Nichols, 13 M.J. 154 (C.M.A. 1982) (The military judge can not assume facts adverse to the accused and thereby put the burden on the accused to testify. Trial counsel introduced an Article 15 for "possession of a controlled substance." The military judge improperly inferred that the drugs possessed were the most serious type unless the defense enlightened him to the contrary.); United States v. Laws, SPCM 18750 (A.C.M.R. 20 June 1983) (the military judge can't force the accused to authenticate documents). 



n157 United States v. Spivey, 10 M.J. 7 (C.M.A. 1980); United States v. Matthews, 6 M.J. 357 (C.M.A. 1979). The Court of Military Appeals relied on Estelle v. Smith, 451 U.S. 454 (1981), to specifically overrule these decisions in United States v. Sauer, 15 M.J. 113 (C.M.A. 1983). 



n158 United States v. Cowles, 16 M.J. 467 (C.M.A. 1983) (the prohibited against a military judge inquiry applies to guilty plea cases as well as contested cases). 



n159 See supra notes 47, 48 and accompanying text. The Court of Military Appeal's reluctance to endorse broad use of the stipulation of fact is probably misplaced at least insofar as the government may want the accused to stipulate to past nonjudicial punishment which was administered in full compliance with applicable regulations. The trial counsel would not be forcing the accused to forego objection to inadmissible evidence but would be merely saving the time and expense required to produce an admissible copy of the document. 



n160 Mil. R. Evid. 106; R.C.M. 1001(b)(2) ("If the accused objects to a particular document as inaccurate or incomplete in a specified respect . . . the matter shall be determined by the military judge"). 



n161 United States v. Salgado-Agosto, 20 M.J. 238 (C.M.A. 1985); United States v. Morgan, 15 M.J. 128 (C.M.A. 1983); United States v. Goodwin, 21 M.J. 949 (A.F.C.M.R. 1986). 

In Salgado-Agosto the Court of Military Appeals reaffirmed their rule of completeness announced in Morgan. The court noted that the presentencing procedures intepreted in Morgan (MCM, 1969, para. 75) were changed in R.C.M. 1001(b)(2), MCM, 1984, but then went on to hold that Mil. R. Evid. 106 provides an independent basis for the rule of completeness. Mil. R. Evid. 106 provides: "When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require that party at that time to introduce any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it (emphasis supplied)." Salgado-Agosto and Morgan make the entire personnel file a "writing" under Mil. R. Evid. 106. Salgado-Agosto, 20 M.J. at 239. 

The Air Force Court of Military Review applied the rule of completeness in Goodwin. In Goodwin the trial counsel introduced a letter of reprimand as part of the case in aggravation. The defense counsel objected, demanding that the government also introduce the accused's efficiency reports. The trial judge denied the defense motion based on the drafter's analysis to R.C.M. 1001(b)(2). The appellate court reversed based on Salgado-Agosto. So long as the accused specifies what favorable documents they want introduced the trial counsel must either offer the "complete" personnel file or forego admission of the pro-government personnel documents. Goodwin, 21 M.J. at 951. 

To get relief the objecting party must specify, by an offer of proof or otherwise, which documents favorable to their side they want included in the personnel file received into evidence. Salgado-Agosto, 20 M.J. at 239; United States v. Davis, SPCM 21064 (A.C.M.R. 16 Dec. 1985). 



n162 United States v. Robbins, 16 M.J. 736 (A.F.C.M.R. 1983); United States v. Smith, 16 M.J. 694 (A.F.C.M.R. 1983); United States v. Hergert, ACM 23974 (A.F.C.M.R. 23 Sept. 1983). 

The Smith case involved an accused in the grade of lieutenant colonel. The military trial judge asked counsel for both sides whether the accused's efficiency reports would be introduced into evidence. Trial counsel declined to introduce the reports so the defense counsel introduced them during the case in extenuation and mitigation. Trial counsel was then permitted to offer other acts of uncharged misconduct during the government case in rebuttal. On appeal the defense argued that the trial judge should have compelled the trial counsel to introduce the efficiency reports and thereafter should have precluded the trial counsel from rebutting matters contained in the reports. The Air Force Court of Military Review held that Morgan does not give the trial judge authority to compel the trial counsel to present the accused's personnel file. Introduction of such matters by the trial counsel is discretionary and Morgan only applies once the trial counsel decides to introduce an incomplete portion of the personnel file. The Court also went on to note that Morgan encourages gamesmanship which may result in the sentencing authority receiving an incomplete and inaccurate picture of the accused's service record. According to the Air Force Court of Military Review the solution is for the trial judge to direct trial counsel to provide the court with the accused's efficiency reports and allow the trial counsel to present any relevant rebuttal evidence. Smith, 16 M.J. at 706. 

In Robbins the defense counsel asked the trial judge to compel the trial counsel to introduce the accused's performance reports or in the alternative to make them court exhibits. The Air Force Court of Military Review reiterated its view in Smith that as a matter of policy the sentencing authority should have all relevant information available. The court seemingly retreated from its position in Smith which intimated that the trial judge has authority to compel the introduction of official personnel documents relevant to sentencing. Instead the court recommended that applicable regulations mandate the introduction of efficiency reports. Robbins, 16 M.J. at 740. Finally, in Hergert the court cited both Smith and Robbins for the proposition that "the military judge may require either counsel to . . . [introduce the accused's efficiency or performance reports] . . . even in the absence of other evidence from the personnel records." Hergert, slip op. at n. 3. 



n163 United States v. Salgado-Agosto, 20 M.J. 238 (C.M.A. 1985); United States v. Morgan, 15 M.J. 128 (C.M.A. 1983); United States v. Goodwin, 21 M.J. 949 (A.F.C.M.R. 1986). 



n164 United States v. Vickers, 13 M.J. 403 (C.M.A. 1982). 



n165 R.C.M.. 1001(b)(4) ("Trial counsel may present evidence as to any aggravating circumstances directly relating to or resulting from the offenses of which the accused has been found guilty"). 



n166 United States v. Martin, 20 M.J. 227, 230 n.5 (C.M.A. 1985); United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985); United States v. Pooler, 18 M.J. 832 (A.C.M.R. 1984). 



n167 United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985). Cf. United States v. Arceneaux, 21 M.J. 571 (A.C.M.R. 1985) (the first step is to determine if the evidence is relevant, "i.e., is the evidence important to a determination of a proper sentence"). 



n168 Mil. R. Evid. 1101. The Military Rules of Evidence apply to all aspects of the court-martial except those specifically excluded in Mil. R. Evid. 1101. The presentencing case in aggravation is not exempt from coverage. 



n169 United States v. Martin, 20 M.J. 227 (C.M.A. 1985); United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985). 

Mil. R. Evid. 403 provides: 

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the members, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence. 

The military trial judge can sua sponte apply the Mil. R. Evid. 403 balancing test but is only required to apply the test when the defense objects to the offered evidence. United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985); United States v. Green, 21 M.J. 633 (A.C.M.R. 1985). 



n170 United States v. Martin, 20 M.J. 227 (C.M.A. 1985). During the presentencing proceeding, the only issue remaining in the trial is the determination of an appropriate sentence for the accused. The relevance of evidence offered at that stage of the court-martial must be measured in terms of its probative value in proving or disproving a proper sentencing consideration. 



n171 See, e.g., United States v. Sargent, 18 M.J. 331 (C.M.A. 1984); United States v. Vickers, 13 M.J. 403 (C.M.A. 1982). 



n172 See, e.g., United States v. Martin, 20 M.J. 227, 230 n.4 (C.M.A. 1985) ("[T]he purpose of the presentencing portion of a court-martial is to present evidence of the relative 'badness' and 'goodness' of the accused as the primary steps toward assessing an appropriate sentence."); United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985) (sentencing evidence is relevant if "it provides insight into the accused's rehabilitative potential, the danger he poses to society, and the need for future deterrence"); United States v. Pooler, 18 M.J. 832 (A.C.M.R. 1984). 



n173 United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985); United States v. Pooler, 18 M.J. 832 (A.C.M.R. 1984); United States v. Garcia, 18 M.J. 716 (A.F.C.M.R. 1984). 



n174 Court of military review decisions typically take a shotgun approach, citing multiple grounds to support admissibility without applying a clear methodology. See, e.g., United States v. Green, 21 M.J. 633 (A.C.M.R. 1985); United States v. Arceneaux, 21 M.J. 571 (A.C.M.R. 1985); United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985). 



n175 R.C.M. 1001(b)(5) permits the introduction of opinion testimony concerning the accused's rehabilitative potential. Rehabilitative potential is not an independent ground for admitting specific acts of misconduct unless the defense first opens the door by exploring specific acts of conduct during cross-examination. Cf. United States v. Arceneaux, 21 M.J. 571 (A.C.M.R. 1985); United States v. Chapman, 20 M.J. 717 (N.M.C.M.R. 1985), petition for review granted, 21 M.J. 306 (C.M.A. 1986). 



n176 Mil. R. Evid. 1101. But cf. United States v. Martin, 20 M.J. 227, 230 n.5 (C.M.A. 1985) ("An appropriate analysis of proffered government evidence on sentencing is first to determine . . . then is the proffered evidence admissible under either the Military Rules of Evidence or the more relaxed rules for sentencing"). 



n177 See, e.g., United States v. Witt, 21 M.J. 637, 640 (A.C.M.R. 1985) ("In interpreting what type of evidence is 'directly related to' a given offense, this court will liberally construe R.C.M. 1001(b)(4)"). 



n178 United States v. Hood, 12 M.J. 890 (A.C.M.R. 1982). 



n179 Compare United States v. Reynolds, CM 444270 (A.C.M.R. 29 Feb. 1984) with United States v. Acevedo, CM 444146 (A.C.M.R. 14 May 1984); United States v. Harris, CM 444086 (A.C.M.R. 27 Dec. 1983); United States v. Van Boxel, SPCM 18605 (A.C.M.R. 9 Sept. 1983); and United States v. Farwell, SPCM 18791 (A.C.M.R. 15 July 1983). 

In Reynolds, the accused pled guilty to possession and distribution of marijuana. As aggravation, the Government introduced the testimony of the undercover agent who negotiated the charged distribution. The agent testified that during the negotiations the accused said he could not reduce his price because he had already sold some marijuana earlier that day at the offered price. When the agent inquired about possible future sales, the accused stated he shortly would be picking up a large quantity of marijuana and could sell the agent a quarter pound for $ 175. The court held that because these statements were made during the negotiations concerning the charged offenses, they were res gestae inextricably related in time and place to the charged offense. 

In Acevedo, the accused also pled guilty to possession and distribution of marijuana. During presentencing, the trial counsel introduced two statements the accused made outlining his role as a drug dealer over a five-month period of time. The court held that because the statements were general and provided no direct nexus with the charged offense they were not admissible as res gestae. It is not clear whether these statements would have been admissible if the trial counsel had made it clear that the charged offenses occurred during the five-month period of drug dealing mentioned in the statements or if the accused's statements had been made contemporaneous with the negotiations concerning the charged offenses. 

In Van Boxel, the accused pled guilty to possession and sale of LSD. The government aggravation evidence consisted of testimony that at the time the charged offenses occurred the accused expressed a willingness to sell LSD at some undisclosed future time. The court held that this was inadmissible aggravation concerning uncharged misconduct unrelated to the charged offense. 



n180 See, e.g., United States v. Doss, SPCM 19552 (A.C.M.R. 5 Mar. 1984) (After the accused sold the drugs he told the agent "he would have more to sell on Friday." This uncharged misconduct was admissible because the statement was very specific in nature, and was contemporaneous with the charged offense); United States v. Carfang, 19 M.J. 739 (A.F.C.M.R. 1984) (During negotiations with an undercover agent and a confidential informant, the accused stated he was able to get "coke," "grass," "speed," and "acid." These statements were so closely intertwined with the charged offense as to be part and parcel of the entire chain of events); United States v. Keith, 17 M.J. 1078 (A.F.C.M.R. 1983) (during preliminary negotiations which eventually lead to the charged cocaine sale the accused told the agent that he knew of terrorist groups who would be willing to purchase stolen military night vision goggles). 



n181 See supra note 179. 



n182 United States v. Vezo, CM 447428 (A.C.M.R. 25 Mar. 1986) (Sergeant Vezo was convicted of wrongful distribution of marijuana on 20 November 1984, 11 December 1984, and 4 January 1985. In a pretrial confession the accused admitted he had distributed marijuana to members of his unit on other occasions between early November 1984 and the time he was apprehended on 12 January 1985. The court held that this uncharged misconduct "occurred contemporaneously with the charged sales and were part of his overall criminal scheme which included those sales of which he was found guilty. Thus, the uncharged sales were directly related to the charged sales"). 

United States v. Gober, CM 447009 (A.C.M.R. 7 Oct. 1985) (Private Gober was convicted of larceny, forgery, blackmarketing, possession of a controlled substance, and absence without leave. In aggravation the trial counsel introduced a stipulation of fact describing uncharged misconduct -- sale of controlled substances to other soldiers and blackmarketing liquor. The uncharged misconduct was directly related to the charged offenses because the accused used the same ration control plate to purchase the liquor and the charged blackmarket items; he possessed the controlled substance so he could sell it; and he used the proceeds from these uncharged, illegal activities to finance the charged absence without leave). 



n183 Compare United States v. Taliaferro, 2 M.J. 397 (A.C.M.R. 1975); United States v. Silva, 19 M.J. 501 (A.F.C.M.R. 1984); United States v. Keith, 17 M.J. 1078 (A.F.C.M.R. 1983); United States v. Martin, 17 M.J. 899 (A.F.C.M.R. 1983); and United States v. Potter, 46 C.M.R. 529 (N.C.M.R. 1972) with United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985); and United States v. Thill, CM 444507 (A.C.M.R. 13 July 1984). 



n184 R.C.M. 1001(f)(2). 



n185 See, e.g., United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985). 



n186 See, e.g., United States v. Silva, 19 M.J. 501 (A.F.C.M.R. 1984); United States v. Martin, 17 M.J. 899 (A.F.C.M.R. 1983). 



n187 20 M.J. 227 (C.M.A. 1985); accord United States v. Silva, 21 M.J. 336 (C.M.A. 1986). But see United States v. Green, 21 M.J. 633 (A.C.M.R. 1985) (The Army Court of Military Review sanctioned the admissibility of uncharged misconduct during sentencing because it would have been admissible on the merits pursuant to Mil. R. Evid. 404(b) even though the Court of Military appeals had rejected that approach four months earlier in Martin). 



n188 In Martin, Judge Cox described the proper methodology as follows: 

An appropriate analysis of proffered government evidence on sentencing is first to determine if the evidence tends to prove or disprove the existence of a fact or facts permitted by the sentencing rules . . . If the answer is yes, then is the proffered evidence admissible under either the Military Rules of Evidence or the more relaxed rules for sentencing . . . Of course, the military judge must apply the Mil. R. Evid. 403 test to determine if the prejudicial effect of the evidence outweighs the probative value. 
  
Martin, 20 M.J. at 230 n.5. 



n189 In Martin, Chief Judge Everett illustrates the application of these standards to a drug distribution case by opining that it would be helpful to "the sentencing authority to learn whether the accused distributed the drug to a friend as a favor or whether he did so as part of a large business that he operated." Martin, 20 M.J. at 232. 

It is important to note that when the military trial judge applies the Mil. R. Evid. 403 balancing test "the probative value" of the evidence refers to the tendency of the evidence to prove a valid sentencing matter not just the tendency of the evidence to prove one of the items listed in Mil. R. Evid. 404(b). For example, evidence of uncharged misconduct tending to prove "motive" may be relevant to deciding an appropriate sentence but uncharged misconduct which tends to prove "opportunity to commit the offense" will not generally be relevant during sentencing. Cf. United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985). 



n190 United States v. Martin, 20 M.J. 227, 230 (C.M.A. 1985) (military trial judges exercise their discretion in applying Mil. R. Evid. 403 balancing test; courts of military review can substitute their own balancing if the trial judge abused their discretion); United States v. Witt, 21 M.J. 637, 642 (A.C.M.R. 1985) (accused have the burden of going forward with conclusive arguments that trial judges abused their discretion in applying the balancing test). 



n191 United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985); United States v. Pooler, 18 M.J. 832 (A.C.M.R. 1984). 

In Wright, the accused pled guilty to distribution and attempted distribution of cocaine. During presentencing the trial counsel offered the record of trial from the accused's prior court-martial, where he was convicted of marijuana offenses. The record of trial included portions in which the accused expressed remorse for his drug involvement and the military judge admonished the accused that he was being given a second chance to make it as a soldier. The Army Court of Military Review specifically declined to apply an overly restrictive definition to the phrase "evidence directly related to the offense for which an accused has been convicted" and instead held that "an accused's attitude toward his offense is a fortiori related to that offense and is relevant in determining an appropriate sentence as it provides insight into the accused's rehabilitative potential, the danger he poses to society, and the need for future deterrence." Wright, 20 M.J. at 520. 

In Pooler, the accused pled guilty to possession and distribution of marijuana. In aggravation the government introduced testimony that the accused was willing to engage in a future drug transaction. The court upheld the admissibility of this uncharged misconduct based on the following rationale: 

A criminal state of mind is a fundamental component of our society's definition of crime . . . it follows that a person's attitude toward the crime of which he has been convicted is directly related to that offense. Evidence of the offender's attitude toward similar offenses, past or future, is reliable circumstantial evidence, and often the only available evidence, on this issue . . . the relevance to the sentencing process of an offender's attitude toward his offense can hardly be exaggerated. . . . [It affects the] . . . rehabilitation of the offender, protection of society from the offender, and deterrence of the offender. 
  
Pooler, 18 M.J. at 833. 



n192 United States v. Wright, 20 M.J. 518, 521 (A.C.M.R. 1985) ("[W]e do not suggest that sentencing authorities may consider information similar to the type at issue from a trial involving a different and unrelated offense"). 



n193 United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985); United States v. Pooler, 18 M.J. 832 (A.C.M.R. 1984). If the accused is convicted of a drug related offense, any other drug related offense is probably "similar" even if it involves a different category of drug or a different type of transaction. 



n194 Mil. R. Evid. 1101(a). 



n195 Mil. R. Evid. 403. 



n196 United States v. Vickers, 13 M.J. 403 (C.M.A. 1982). 



n197 R.C.M. 1001(b)(4) discussion. 



n198 See, e.g., United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985). 



n199 R.C.M. 1001(b)(4) discussion. 



n200 United States v. Hood, 12 M.J. 890 (A.C.M.R. 1982) (permissible aggravation include "expert" CID testimony that the accused could double or triple his money by selling the illegally possessed goods on the black market). 



n201 United States v. Pearson, 17 M.J. 149 (C.M.A. 1984). While aggravation evidence properly includes the impact of the crime on the victim or the victim's family the sentencing authority cannot impose a punishment to satisfy the desires of others. 



n202 United States v. Hammond, 17 M.J. 218 (C.M.A. 1984). 



n203 United States v. Marshall, 14 M.J. 157 (C.M.A. 1982) (psychological evidence concerning the long term residual effects the rape is likely to have on the victim); United States v. Body, CM 446257 (A.C.M.R. 8 Apr. 1985) (mental anguish and suffering of child victim who had been reped and sodomized). 



n204 United States v. Pearson, 17 M.J. 149 (C.M.A. 1984) (impact that death of child due to accused's negligent homicide had on the victim's family members). 



n205 Id. 



n206 Id. 



n207 United States v. Garcia, 18 M.J. 716 (A.F.C.M.R. 1984). 



n208 United States v. Sargent, 18 M.J. 331 (C.M.A. 1984) (drug purchaser's drug overdose death resulting from the accused's sale or transfer of illegal drugs). 



n209 United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985) (expert testimony concerning the potential psychiatric consequences of taking LSD); United States v. Logan, 13 M.J. 821 (A.C.M.R. 1982) (evidence that the "Talwin" illegally possessed by the accused in violation of regulations was a dangerous drug commonly used as a heroin substitute); United States v. Needham, 19 M.J. 614 (A.F.C.M.R. 1984) (Dep't of Justice periodical tracing the history, use, and physical/psychological effects of illegal drugs); United States v. Corl, 6 M.J. 914 (N.C.M.R. 1979) (Evidence of psychological and physiological effects of drug illegally sold). 



n210 United States v. Vickers, 13 M.J. 403 (C.M.A. 1982) (the effects that the accused's charged disobedience of orders had in exacerbating a larger disruption). 



n211 United States v. Fitzhugh, 14 M.J. 595 (A.F.C.M.R. 1982) (effect that the accused's removal from the Personnel Reliability Program had on the unit's military mission). Cf. United States v. Caro, 20 M.J. 770 (A.F.C.M.R. 1985) (fact that the accused lied about his involvement in criminal activity was not admissible to show that the investigative agency had to expend additional resources to solve the crime). 



n212 United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985). In Witt, the accused was convicted of unlawfully distributing LSD. During presentencing, the trial counsel introduced evidence that one of the soldiers who ingested the accused's LSD went wild and stabbed other soldiers with a knife. The court held that, although the accused should not be "held responsible" for a never-ending chain of repercussions from the sale of LSD, it is proper for the government to introduce evidence of repercussions which are reasonably linked to the accused's offense. The foreseeability of the repercussions is irrelevant. 



n213 R.C.M. 1001(b)(5). 



n214 Id. Obviously the military judge has broad discretion in limiting collateral inquiries into specific instance of conduct. 



n215 United States v. Horner, 22 M.J. 294 (C.M.A. 1986) (opinions about rehabilitative potential are not helpful to the sentencing authority unless they are linked to the accused's character as an individual). 



n216 R.C.M. 1001(c)(1). The trial judge should advise the accused of the right to present witnesses and documents in extenuation and mitigation. R.C.M. 1001(a)(3). 



n217 R.C.M. 1001(c)(1)(A). See, e.g., United States v. King, SPCM 20994 (A.C.M.R. 29 Aug. 1985) (error for the trial judge to prevent the defense from presenting evidence concerning the accused's blood-alcohol level as extenuation evidence). 



n218 R.C.M. 1001(c)(1)(B). See, e.g., United States v. Taylor, 21 M.J. 840 (A.C.M.R. 1986) (defense is entitled to present competent evidence regarding the effect a particular sentence or punishment will have on the accused and can elicit testimony bearing on the accused's propensity or lack of propensity for similar misconduct). 



n219 R.C.M. 1001(C)(3) provides that this may include admitting "letters, affidavits, certificates of military and civil officers, and other writings of similar authenticity and reliability." 



n220 United States v. Elvine, 16 M.J. 14 (C.M.A. 1983) (evidence that a rape victim resumed normal sex life was not admissible to create an inference that she suffered no rape trauma); United States v. Meade, 19 M.J. 894 (A.C.M.R. 1985) (military judge properly excluded letters of transmittal which showed subordinate commanders recommended a lower level court-martial). 



n221 United States v. Matthews, 16 M.J. 354, 378 (C.M.A. 1983) ("The accused has unlimited opportunity to present mitigating and extenuating evidence"). 



n222 R.C.M. 1001(d). Note that this provision does not authorize the relaxation of the rules of evidence for the prosecution's case in aggravation. For examples of relaxed rules on rebuttal see United States v. Stark, 17 M.J. 778 (A.F.C.M.R. 1983); United States v. Wyronzynski, 7 M.J. 900 (A.F.C.M.R. 1979). 



n223 R.C.M. 1001(a)(3); United States v. Hawkins, 2 M.J. 23 (C.M.A. 1976) (prejudicial error was committed when the trial judge failed to advise the accused of any of his allocution rights and the accused made no statements during sentencing); United States v. Davis, 6 M.J. 969 (N.M.C.M.R. 1979) (prejudicial error was committed when the trial judge failed to advise the accused of any of his allocution rights and the accused's case was damaged by the cross-examination of his sworn sentencing testimony). 

The appellate courts will find error when any portion of the allocution rights advice is omitted but the error will usually not be prejudicial and will not result in sentence reassessment. See United States v. Barnes, 6 M.J. 356 (C.M.A. 1979) (the trial judge failed to advise the accused about the right to remain silent but the accused made an unsworn statement which in no way prejudiced the sentence); United States v. Shelly, CM 446323 (A.C.M.R. 13 Feb. 1985) (the trial judge failed to advise the accused about the right to remain silent but the accused made an unsworn statement with the assistance of counsel which was obviously beneficial); United States v. Dumas, SPCM 18471 (A.C.M.R. 17 June 1985) (the trial judge failed to advise the accused about the right to remain silent but the accused was not prejudiced because his unsworn statement helped to mitigate his sentence); United States v. Robertson, 17 M.J. 846 (N.M.C.M.R. 1984) (the trial judge failed to advise the accused of any allocution rights but there was no prejudice where the defense strategy clearly required the accused to make a sworn statement and that strategy was employed at trial); United States v. Koek, 6 M.J. 540 (N.C.M.R. 1978) (trial judge erred in omitting advice concerning the rights of allocution but there was no prejudice where defense counsel asserted that he advised the accused of the rights and the rights were effectively exercised at trial); United States v. Walker, 4 M.J. 936 (N.C.M.R. 1978) (the trial judge erred in forgetting to advise the accused of the right to make an unsworn statement but there was no prejudice because the accused made an effective sworn statement); United States v. Annis, 2 M.J. 1100 (A.C.M.R. 1977) (the trial judge failed to advise the accused about the right to remain silent but the accused made a salutary unsworn statement and received a relatively lenient sentence). 

The military judge must also personally advise the accused of the right to present witnesses and documents in extenuation and mitigation. R.C.M. 1001(a)(3); United States v. Davis, C.M 447406 (A.C.M.R. 29 Jan. 1986) (the trial judge erred by omitting the instruction but there was no prejudice where the accused was advised of allocution rights, the accused made an unsworn statement, and the adjudged sentence was more lenient than the limitation contained in the pretrial agreement); United States v. Nelson, 21 M.J. 573 (A.C.M.R. 1985) (it was error to omit the advice but there was no prejudice where the accused was advised of his allocution rights and made an unsworn statement). 



n224 R.C.M. 1001(c)(2). 



n225 UCMJ art. 31(b). See also United States v. Sauer, 15 M.J. 113 (C.M.A. 1983). 



n226 R.C.M. 611(b) provides the general rule regarding cross-examination: "Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The military judge may, in the exercise of discretion, permit inquiry into additional matters as if on direct." 

The right to cross-examine the accused is generally limited in scope to preserve the accused's rights against self-incrimination. See Mil. R. Evid. 301(e); Mil. R. Evid. 608(b). For specific examples of the permissible scope of cross-examination see generally United States v. Thomas, 16 M.J. 899 (A.C.M.R. 1983); United States v. Robideau, 16 M.J. 819 (N.M.C.M.R. 1983). 



n227 R.C.M. 1001(g). 



n228 For a discussion of evidence admissible to attack the credibility of a witness see generally DA Pam 27-22. 



n229 R.C.M. 1001(c)(2)(C). 



n230 Id. But the accused may not submit a written sworn affidavit. 



n231 Id. 



n232 United States v. Konarski, 8 M.J. 146 (C.M.A. 1971); United States v. Harris, 13 M.J. 653 (N.M.C.M.R. 1982); United States v. Shewmake, 6 M.J. 710 (N.C.M.R. 1978); United States v. McCurry, 5 M.J. 502 (A.F.C.M.R. 1978). 



n233 R.C.M. 1001(c)(2)(C); United States v. King, 12 C.M.A. 71, 30 C.M.R. 71 (1960). 



n234 R.C.M.. 1001(c)(2)(C). For examples of prosecution rebuttal of "inferences" created by the defense evidence see United States v. Strong, 17 M.J. 263 (C.M.A. 1984); United States v. Konarski, 8 M.J. 146 (C.M.A. 1979). 



n235 For a discussion of defense waiver of protective instructions see DA Pam 27-173, para. 22-15. 



n236 United States v. King, 12 C.M.A. 71, 30 C.M.R. 71 (1960); Benchbook, para. 2-37; accord United States v. Brown, 17 M.J. 987 (A.C.M.R. 1984) (It was improper for trial counsel to comment adversely on the accused's election to make an unsworn statement by saying "if . . . [the accused's testimony was true] . . . why not make a sworn statement?" The trial judge had a sua sponte duty to give a curative instruction). 



n237 UCMJ art. 31(b). 



n238 See supra note 191. 



n239 Benchbook, para. 7-12. 



n240 R.C.M. 1001(c)(3). 



n241 R.C.M. 1001(c)(3) provides "The military judge may, with respect to matters in extenuation or mitigation or both, relax the rules of evidence" (emphasis supplied). 



n242 See United States v. Elvine, 16 M.J. 14 (C.M.A. 1983); United States v. Meade, 19 M.J. 894 (A.C.M.R. 1985). But cf. United States v. Gonzalez, 16 M.J. 58 (C.M.A. 1983) (military judge abused his discretion in refusing to accept affidavits offered by the defense where his sole basis for exclusion was the trial counsel's oral assertion that the affiants had changed their opinions after they had been interviewed by him). 



n243 See DA Pam 27-173, ch. 21. 



n244 United States v. Holt, 22 M.J. 553 (A.C.M.R. 1986). But see discussion supra note 34. 



n245 United States v. Teeter, 16 M.J. 68 (C.M.A. 1983); United States v. Koonce, 16 M.J. 660 (A.C.M.R. 1983); United States v. Brown, 13 M.J. 890 (A.C.M.R. 1982). Cf. United States v. Woods, NMCM 85 2939 (N.M.C.M.R. 31 Jan. 1986). 

In Teeter the accused was convicted of premeditated murder. Sergeant Teeter did not testify during the merits but the defense counsel presented an alibi defense through the testimony of other witnesses. During extenuation and mitigation the accused wanted to resurrect the alibi defense through his own sworn testimony. The court held that it was proper for the trial judge to prevent Sergeant Teeter from re-litigating the findings of the court. 

In Brown the defense counsel attempted to persuade the court members to reconsider their findings. The trial judge properly prohibited the defense counsel from using the sentence argument to challenge or relitigate the court's findings. 

Finally, Woods presents a novel twist to the issue. In Woods the trial judge allowed the accused to present his defense for the first time during extenuation and mitigation and allowed the defense counsel to urge reconsideration. When the defense tactic backfired the accused argued on appeal that the trial judge erred in permitting the defense evidence. The court held that the trial judge has the discretion to prohibit relitigation of the findings but is not required to do so. 



n246 United States v. Taylor, 21 M.J. 840 (A.C.M.R. 1986) (The defense is entitled to present competent evidence regarding the effect a particular sentence or punishment will have but may not have witnesses express an opinion on what type of sentence is appropriate. Recommendations about an appropriate punishment are not helpful to the fact finder, as required by Mil. R. Evid. 701, and pose the danger of unfair prejudice and confusion is issues); United States v. Carter, SPCM 17172 (A.C.M.R. 17 Nov. 1982); accord United States v. Randolph, 20 M.J. 850 (A.C.M.R. 1985) (improper for government aggravation witness to recommend a bad conduct discharge); United States v. Jenkins, 7 M.J. 504 (A.F.C.M.R. 1979) (improper for government witness to recommend the maximum punishment). 



n247 The accused's sentence must be an individualized determination by the sentencing authority. See, e.g., United States v. Mamaluy, 10 C.M.A. 102, 27 C.M.R. 176 (1959); United States v. McNeece, 30 C.M.R. 453 (A.B.R. 1960); see also United States v. Hutchinson, 15 M.J. 1056 (N.M.C.M.R. 1983) (Even in a capital case the accused cannot introduce evidence that a co-accused had a pretrial agreement guaranteeing a specific sentence limitation. Sentence disparity between a co-accused and the accused cannot be argued at trial even though under some circumstances sentence comparison is appropriate on reivew.). 

For a discussion on how appellate courts determine sentence appropriateness when there are highly disparate sentences in closely related cases see United States v. Ballard, 20 M.J. 282 (C.M.A. 1985); United States v. Snelling, 14 M.J. 267 (C.M.A. 1982); United States v. Olinger, 12 M.J. 458 (C.M.A. 1982); United States v. Smith, 15 M.J. 948 (A.F.C.M.R. 1983); United States v. Theberge, 15 M.J. 667 (A.F.C.M.R. 1983); United States v. Harden, 14 M.J. 598 (A.F.C.M.R. 1982); United States v. Scantland, 14 M.J. 531 (A.C.M.R. 1982). 



n248 United States v. Combs, 20 M.J. 441 (C.M.A. 1985); United States v. Courts, 9 M.J. 285 (C.M.A. 1980); cf. United States v. Gonzalez, 16 M.J. 58 (C.M.A. 1983). 

In Combs the accused asked the government to transport his mother from West Virginia to the general court-martial in Panama so she could testify on sentencing about her son's troubled family background and her plans to help him rehabilitate himself. The trial judge properly ruled that this testimony could adequately be presented in the form of a stipulation of fact as opposed to live testimony. 

In Courts the trial judge properly ruled that the government was not required to bring the accused's sister from Indiana to trial in California even though she was a material sentencing witness. The trial judge determined within his sound discretion that some alternative to live testimony would aequately vindicate the accused's right to present this evidence to the sentencing authority. 

In Gonzalez the court held that a government offer to stipulate to the expected testimony of material sentencing witnesses is not an adequate substitute for the live in-court testimony, although an offer to stipulate to the facts to which the witnesses were expected to testify may be. Accord United States v. Combs, 20 M.J. 441, 443 n. 3 ("The Government's offer to stipulate to expected testimony is not an adequate substitute for a stipulation of fact"). 



n249 United States v. Combs, 20 M.J. 441, 442 (C.M.A. 1985) (factors for the trial judge to consider are "whether the testimony relates to disputed matter; whether the Government is willing to stipulate to the testimony as fact; whether there is other live testimony available to appellant on the same subject; whether the testimony is cumulative of other evidence; whether there are practical difficulties in producing the witness; whether the credibility of the witness is significant; whether the request is timely; and whether another form of presenting the evidence (i.e., former testimony or deposition) is available and sufficient"). 



n250 See, e.g., United States v. Donnelly, 13 M.J. 79 (C.M.A. 1982) (The accused's immediate supervisor testified that he had known the accused since 1979 and in his opinion the accused was an outstanding airman, a good candidate for rehabilitation, and should be retained in the Air Force. On cross-examination the trial counsel asked the supervisor whether he was aware that the accused made a statement admitting that he had been selling hashish since April 1977. Trial counsel may not ask groundless questions about uncharged misconduct just to create unwarranted innuendo in the mind of the sentencing authority but where the trial counsel has a reasonable bais to believe the misconduct occurred it is permissible to ask about it to test the foundation of the character witness's opinion); United States v. Walker, SPCM 19907 (A.C.M.R. 30 Nov. 1984) (The accused's supervising NCO testified that the accused was a role model for others and so he gave the accused the highest ratings possible on his efficiency report. The trial counsel asked the supervisor whether he was aware that when he wrote the efficiency report the accused had already tested positive in a urinalysis. The trial counsel could properly test the weight to be given the character witness's testimony so long as there was a good faith factual basis for asking the question and the incident asked about was relevant to the character traits addressed on direct examination). 



n251 Model Code of Professional Responsibility DR 7-104(A)(1)(1980). 



n252 R.C.M. 1001(c)(2)(B). The accused cannot be cross-examined about an unsworn statement. 



n253 R.C.M. 611(b) ("The military judge may, in the exercise of discretion, permit inquiry into additional matters as if on direct"). Samples of cross-examination that do not exceed the scope of direct are set forth in The Judge Advocate General's School, U.S. Army, Vol. I, Criminal Law Text, Evidence § 9-10 (May 1986). This section lists a number of cases where the trial counsel exceeded the scope of direct examination; the results might have been changed, however, by different cross-examination. 



n254 R.C.M. 611(b); United States v. Gambini, 13 M.J. 423 (C.M.A. 1982); see, e.g., United States v. Lang, CM 443662 (A.C.M.R. 29 July 1983) (The accused made a sworn statement that his involvement with drugs destroyed his marriage, he had not used drugs since his apprehension, he liked his job, and he desired to stay in the Army. On cross-examination the trial counsel asked whether it was true that since preferral of charges his duty performance had been bad and had included incidents of failure to repair as well as drunk on duty. Cross-examination exceeded the scope of direct); United States v. Robideau, 16 M.J. 819 (N.M.C.M.R. 1983) (The accused made a sworn statement that he did well during a prior enlistment in the Marine Corps. On cross-examination the trial counsel asked the accused what his intentions were regarding future service and why he committed the charged offenses. Cross-examination exceeded the scope of direct). 



n255 Mil. R. Evid. 608(b); see, e.g., United States v. Tubman, SPCM 17962 (A.C.M.R. 13 Jan. 1984). In Tubman, the accused was convicted of drug offenses arising out of two separate transactions. During extenuation and mitigation the accused testified under oath that he distributed the drugs as a favor to a friend. On cross-examination the trial counsel asked the accused whether four years earlier he had sold drugs and made a false official statement about his drug involvement. The cross-examination was proper because the accused intimated through his testimony that he had never been involved with drugs before. The trial counsel was entitled to clarify that testimony. Once the accused unequivocally denied any prior drug involvement he could be impeached with specific incidents of prior drug related misconduct. 



n256 Mil. R. Evid. 301(e). 



n257 Mil. R. Evid 608(b); see, e.g., United States v. Thomas, 16 M.J. 899 (A.C.M.R. 1983). The accused made a sworn statement that she recognized the seriousness of her offenses, regretted committing the crimes, and desired to be all that she could be in the Army. On cross-examination the trial counsel asked who had initiated the charged sale of drugs and where the transaction took place. The scope of cross-examination exceeded the subject matter of direct examination and thus violated the accused's privilege against self-incrimination. 

Thomas is a good illustration of how failure to prepare an effective cross-examination can undermine an otherwise good sentencing strategy. The trial counsel apparently wanted to highlight aggravating factors about the accused's sale of drugs. Aggravating factors properly include that the sale of drugs was to another soldier, that the sale occurred in the barracks, and that the sale was made willingly and without any persuasion. 

The trial counsel had several options available to elicit this information. First, because Thomas pled guilty pursuant to a pretrial agreement, these matters could have been put into the stipulation of fact. See supra note 46 and accompanying text. Second these matters could have been presented through the testimony of witnesses as aggravation. See supra note 165 and accompanying text. Finally, the trial counsel could have elicited the information through a different cross-examination tactic. The trial counsel could have tested the sincerity of the accused's direct examination and used the question to make the argument by asking questions such as: 

"You indicated that you recognize the seriousness of your offense. 

Why is it serious?" 

"What specific factors about your crime do you feel makes it serious?" 

"Doesn't the fact that your sale took place on post (in the barracks) make your sale of drugs especially serious?" 

"Why do you regret having sold drugs?" 

"Do you regret having involved another soldier in drug use?" 

"Is it regrettable that you sold drugs to another soldier who might use those drugs and harm himself or other people?" 

"Do you regret having flagrantly undermined the discipline of your unit by making the barracks a drug hang-out?" 



n258 R.C.M. 1001(d). 



n259 R.C.M.. 1001(c)(2)(C). See, e.g., United States v. Wallace, ACM S26482 (A.F.C.M.R. 2 Nov. 1984) (after accused made an unsworn statement saying he had never used drugs at Edwards Air Force Base the government rebutted with an otherwise inadmissible letter of reprimand for use of marijuana while stationed there); United States v. Wright, ACM 23922 (A.F.C.M.R. 30 Aug. 1983) (The accused during an unsworn statement said "I would like to get my life straightened out as soon as I can get all this bad stuff behind me." Trial counsel could not rebut with evidence that the accused tried to sell drugs again before trial because it didn't rebut any factual assertion). 



n260 R.C.M. 1001(d); accord Mil. R. Evid. 1101(c) ("The application of these rules may be relaxed in sentencing proceedings as provided under R.C.M. 1001"). 



n261 See, e.g., Mil. R. Evid. 608(a) (opinion and reputation evidence of character for untruthfulness); Mil. R. Evid. 608(c) (evidence of bias, prejudice, or any motive to misrepresent); Mil. R. Evid. 613 (extrinsic evidence of prior inconsistent statements). 



n262 If the accused makes an unsworn statement he or she does not become a "witness" and the trial counsel cannot rebut the statement with evidence of untruthfulness (unless the defense has presented specific evidence of truthfulness). United States v. Konarski, 8 M.J. 146 (C.M.A. 1979); United States v. Harris, 13 M.J. 653 (N.M.C.M.R. 1982); United States v. Shewmake, 6 M.J. 710 (N.C.M.R. 1978); United States v. McCurry, 5 M.J. 502 (A.F.C.M.R. 1978). 



n263 See, e.g., United States v. Rodgers, 18 M.J. 565 (A.C.M.R. 1984); United States v. Jeffries, 47 C.M.R. 699 (A.F.C.M.R. 1973). 

In Rodgers the accused was convicted of possession and distribution of hashish on 21 June 1983. The defense presented three sergeants who testified that the accused could be rehabilitated for continued service in the Army. The trial counsel's cross-examination established that two of the sergeants based their opinion in part on the premise that the accused's offense was a one-time incident. On rebuttal the trial counsel was permitted to introduced the accused's pretrial admission that he had sold hashish on eight other occasions and had smoked hashish nine or ten times in the last year. 

The Jeffries case provides a good example of how trial counsel can use cross-examination to expand rebuttal opportunities. In Jeffries the accused made a sworn statement that he was sorry for his offense, wished to complete his enlistment, and would do better if retained in the service. On cross-examination the trial counsel properly tested the sincerity of the testimony by asking the accused when he made the decision to do better. The accused replied "I've been trying ever since the offense." Trial counsel could then rebut this testimony with evidence that since the date of the offense the accused had been late to work and failed to comply with military appearance standards. 



n264 United States v. Strong, 17 M.J. 263 (C.M.A. 1984); United States v. Konarski, 8 M.J. 146 (C.M.A. 1979); United States v. Murphy, SPCM 19476 (A.C.M.R. 30 Mar. 1984); United States v. Mansel, 12 M.J. 641 (A.F.C.M.R. 1981); United States v. Oenning, 20 M.J. 935 (N.M.C.M.R. 1985). 

In Strong the defense pesented evidence that during a prior enlistment the accused received a good conduct medal and an honorable discharge. The trial counsel rebutted with otherwise inadmissible evidence of nonjudicial punishment administered during the prior enlistment. The defense had tried to create the impression that the accused's prior enlistment was unblemished. The trial counsel is entitled to rebut impressions and inferences created by the defense evidence. 

In a rehearing on sentence held at the U.S. Disciplinary Barracks, Sergeant Konarski presented members of the prison cadre who testified that he should be retained in the service as an NCO and no further confinement was necessary. The trial counsel rebutted with expert psychiatric and psychological evidence that good behavior during confinement does not insure good behavior outside confinement; the accused could profit more from treatment in the disciplinary barracks than from outpatient treatment as a parolee; and the accused is likely to repeat his crimes if released from confinement. The court held that this was proper rebuttal because the defense witness's recommendation for retention in the service necessarily implied a belief that the accused would have continued good duty performance and would not commit future crimes. 

In Murphy the defense presented documentary evidence that the accused received a good conduct medal for the period 15 January 1980 through 24 January 1983. The trial counsel was permitted to rebut with testimony of the accused's first line supervisor who testified that during that period the accused required constant supervision or else he would go to his room or another section and go to sleep. 

In Opening the defense introduced an enlisted performance evaluation for the period 14 June to 27 October 1981 which said the accused willingly followed commands and regulations. The trial counsel rebutted this evidence by presenting an otherwise inadmissible record of nonjudicial punishment for possession of marijuana on 18 July 1981. The court held that this was proper rebuttal because the defense had created the reasonable inference that the accused's record for that period of time covered by the performance evaluation was unblemished. 



n265 United States v. Gambini, 13 M.J. 423 (C.M.A. 1982) (relying in part on para. 138(f), MCM, 1969). 



n266 United States v. Friedman, 14 M.J. 865 (C.G.C.M.R. 1982); United States v. Morris, 9 M.J. 551 (N.M.C.M.R. 1980). 



n267 United States v. Jenkins, 7 M.J. 504 (A.F.C.M.R. 1979) (improper for government witness to recommend "the maximum punishment"). 



n268 United States v. Simpson, 16 M.J. 506 (A.F.C.M.R. 1983); United States v. McLeskey, 15 M.J. 565 (A.F.C.M.R. 1982); accord United States v. Fisher, 21 M.J. 327 (C.M.A. 1986) (an instruction about the mitigating effect of a guilty plea is appropriate but absent a defense objection or request for instruction failure to give the instruction is not reversible error). 



n269 United States v. Davidson, 14 M.J. 81 (C.M.A. 1982). Note that an accused can still receive the maximum punishment authorized despite having been in pretrial confinement. United States v. Groshong, 14 M.J. 186 (C.M.A. 1982). 



n270 United States v. Allen, 17 M.J. 126 (C.M.A. 1984); accord R.C.M. 305(k). 



n271 United States v. Stark, 19 M.J. 519 (A.C.M.R. 1984). The court suggests the following instruction: 

In determining an appropriate sentence in this case you should consider that the accused has spent     days in pretrial confinement. In this connection, you should consider the fact that if you adjudge confinement . . . as part of your sentence, the    days (he)(she) spent in pretrial confinement will be credited against any sentence to confinement you adjudge. This credit will be given by authorities at the correctional facility where the accused is sent to serve confinement and will be given on a day-for-day basis. 
  
Stark, 19 M.J. 527 n.3; see also United States v. Noonan, 21 M.J. 763 (A.F.C.M.R. 1986) (the court members should also be instructed how many days credit will be given if the accused receives credit for illegal pretrial confinement pursuant to R.C.M. 305(k)). 



n272 United States v. Warren, 13 M.J. 278 (C.M.A. 1982). 



n273 These prerequisites also apply to the military judge when acting as sentencing authority. United States v. Beaty, 14 M.J. 155 (C.M.A. 1982). 



n274 United States v. Warren, 13 M.J. 278 (C.M.A. 1982). 



n275 Id. The appellate court may be willing to forgive the trial judge for omitting this portion of the instruction if it is clear from the facts that if the court members believed the accused lied it must have involved material matters. United States v. Carey, CM 441279 (20 May 1983). 



n276 United States v. Warren, 13 M.J. 278 (C.M.A. 1982). The trial judge must make it clear that the court members cannot punish the accused for committing perjury. United States v. Watkins, 17 M.J. 783 (A.F.C.M.R. 1983). 

Failure to limit consideration to impact on rehabilitation is not cured by the general instruction that the accused should be "sentenced only for the offense for which he has been found guilty." United States v. Miree, SPCM 18301 (A.C.M.R. 7 Nov. 1983); United States v. Carey, CM 441279 (A.C.M.R. 20 May 1983); accord United States v. Pointer, CM 442435 (A.C.M.R. 30 Dec. 1983) (improper for trial counsel to argue "rehabilitation is not even an issue" for a drug peddler who lies to the military judge). 



n277 United States v. Gore, 14 M.J. 945 (A.C.M.R. 1982); United States v. Rench, 14 M.J. 764 (A.C.M.R. 1982); United States v. Baxter, 14 M.J. 762 (A.C.M.R. 1982). 



n278 United States v. Cabebe, 13 M.J. 303 (C.M.A. 1982). The Warren instruction can be given over defense objection. United States v. Fisher, 17 M.J. 768 (A.F.C.M.R. 1983). 



n279 United States v. Chapman, 20 M.J. 717 (N.M.C.M.R. 1985), petition for review granted, 21 M.J. 306 (C.M.A. 1986). 



n280 United States v. Ellis, 15 C.M.A. 8, 34 C.M.R. 454 (1964); United States v. Wheeler, 18 M.J. 823 (A.C.M.R. 1984). 



n281 Benchbook, para. 2-37. 



n282 See, e.g., United States v. Bates, CM 443075 (A.C.M.R. 11 Apr. 1984); United States v. Howell, 16 M.J. 1003, 1007 (A.C.M.R. 1983) (Naughton, J., concurring) (improper for trial counsel to tell court members to consider fact the accused will receive "good time"). 



n283 United States v. Grady, 15 M.J. 275 (C.M.A. 1983) (The mention of command policies about disposition of offenders invades the province of the court members to determine an appropriate sentence and risks improperly injecting the "commander" into the court-martial sentencing. This prohibition applies to both the trial counsel and the defense counsel); see also United States v. Reitz, 17 M.J. 51 (C.M.A. 1983) (improper reference to Chief of Naval Operations anti-drug policy); United States v. Schomaker, 17 M.J. 858 (N.M.C.M.R. 1984) (improper reference to the Marine Corp's strong policy against drugs); United States v. Visalli, NMCM 84 1589 (N.M.C.M.R. 23 Aug. 1984) (improper reference to Chief of Naval Operations anti-drug buzz words "Not on my watch, not in my ship, and not in my Navy"); United States v. Harris, ACM S26157 (A.F.C.M.R. 25 Jan. 1984) (improper reference to Air Force drug policy); United States v. Kiddo, 16 M.J. 775 (A.C.M.R. 1983) (improper for trial counsel to purport to speak for the convening authority). 

But cf. United States v. Colon-Rodriquez, CM 443211 (A.C.M.R. 30 June 1983) (Trial counsel argued "Your Army needs for this individual not to remain in the service any longer." This argument was proper because it merely informed the members that they should consider the needs of the service. It did not inject command policy or the opinions of higher authorities); United States v. Robertson, 17 M.J. 846 (N.M.C.M.R. 1984) (on the facts of the case it was not prejudicial error for trial counsel to refer to the Commandants's drug policy); United States v. Barus, 16 M.J. 624 (A.F.C.M.R. 1983) (trial counsel argument that "we try to let everybody know what our policy is in the Air Force" was not improper because it didn't refer to any specific policy and therefore did not suggest any particular sentence). 



n284 See United States v. Soriano, 20 M.J. 337 (C.M.A. 1985) (it was error for the trial judge to instruct that "A punitive discharge may affect an accused's future with regard to his legal rights, economic opportunities and social acceptability" instead of "will clearly affect. . ."). 



n285 United States v. Chasteen, 17 M.J. 580 (A.F.C.M.R. 1983); United States v. Simpson, 16 M.J. 506 (A.F.C.M.R. 1983). 



n286 See United States v. Hannan, 17 M.J. 115 (C.M.A. 1984). 

Thus, in seeking to arrive at an appropriate sentence, Judge W. properly took into account the rules governing parole eligibility. Indeed, military judges can best perform their sentencing duties if they are aware of the directives and policies concerning good-conduct time, parole, eligibility for parole, retraining programs, and the like. 
  
Hannan, 17 M.J. at 123. 



n287 Benchbook, para. 2-59. 



n288 United States v. Lania, 9 M.J. 100 (C.M.A. 1980). 



n289 United States v. Hubbard, CM 446993 (A.C.M.R. 26 Dec. 1985) (an expert was permitted to testify that child sex abusers have about 70% recidivism when they don't receive treatment, treatment should usually consist of two or three years of isolation therapy, and the disciplinary barracks has one of the best sex offender treatment programs in the world); United States v. Garcia, 18 M.J. 716 (A.F.C.M.R. 1984) (the trial counsel was permitted to introduce evidence that men who commit sexual offenses with children have over 80% recidivism when not incarcerated). 



n290 United States v. Wheeler, 17 C.M.A. 274, 38 C.M.R. 72 (1967); see also R.C.M. 1005(a) discussion; United States v. Slaton, 6 M.J. 254 (C.M.A. 1979) (error not to instruct that mental impairment was a mitigating factor); United States v. Below, ACM S26133 (A.F.C.M.R. 28 Oct. 1983) (error not to comment on the accused's combat record). 



n291 R.C.M. 1005(e)(4). See, e.g., United States v. Smart, SPCM 20153 (A.C.M.R. 28 Feb. 1984) (plain error for trial counsel to urge court members to wreak vengeance on the accused to make up for the fact that two of the panel members had been victims of unsolved larcenies in the past). 



n292 R.C.M. 1005(e)(1) discussion. For an example see MCM, 1984, app. 11. But cf. United States v. Brandolini, 13 M.J. 163 (C.M.A. 1982) (not error to omit "no punishment" from the worksheet where it was not a plausible alternative). 



n293 R.C.M. 1006(e) discussion. 



n294 Id. 



n295 Benchbook, para. 2-38; see also United States v. King, 13 M.J. 838, 842 (A.C.M.R. 1982) (error for trial judge not to allow defense counsel to examine the worksheet and not to append the worksheet to the trial record). 



n296 R.C.M. 1006(a). 



n297 Id. 



n298 R.C.M. 1006(b). 



n299 Id. The military judge decides whether the additional evidence will be produced as an interlocutory, discretionary ruling. Factors the trial judge will consider include the difficulty in obtaining the witness, the materiality of the evidence, the likelihood that the evidence is subject to a claim of privilege, and the objections of the parties. United States v. Lampani, 14 M.J. 22, 26 (C.M.A. 1982). 



n300 R.C.M. 1006(c). 



n301 Id. 



n302 Id. The president's determination of the relative severity of the proposed sentences is subject to the objection of a majority of the other members. The trial judge may assist by providing factual statements about relative severity of different punishments but may not make conclusory comments such as "a BCD is more severe than confinement." United States v. Holland, 19 M.J. 883 (A.C.M.R. 1985); United States v. Cavalier, 17 M.J. 573 (A.F.C.M.R. 1983). 



n303 UCMJ art. 51; R.C.M. 1006(d)(2). 



n304 R.C.M. 1006(d)(3)(A); United States v. Lumm, 1 M.J. 35 (C.M.A. 1975). Failure to instruct the members to begin voting with the lightest proposal may constitute plain error even absent defense objection. United States v. Fisher, 21 M.J. 327 (C.M.A. 1986); United States v. Scott, 22 M.J. 646 (A.C.M.R. 1986). 



n305 R.C.M. 1006(d)(3)(A). Once the required number of votes is obtained on a proposed sentence that sentence becomes the sentence of the court. Voting should be on the proposed sentence in its entirety. United States v. Dees, NMCM 84 2131 (N.M.C.M.R. 19 Oct. 1984). 



n306 UCMJ art. 52(b)(1); R.C.M. 1006(d)(4)(A). 



n307 UCMJ art. 52(b)(2); R.C.M. 1006(d)(4)(B). 



n308 UCMJ art. 52(b)(3); R.C.M. 1006(d)(4)(C). 



n309 R.C.M. 1006(d)(3)(A). 



n310 R.C.M. 1006(d)(6). 



n311 United States v. Straukas, 41 C.M.R. 975 (A.F.C.M.R. 1970) ("hung jury" instruction that members were under an obligation to reach a sentence created a fair risk of a compromise verdict requiring a rehearing on sentence). 



n312 R.C.M. 1006(d)(6). 



n313 UCMJ art. 53; R.C.M. 1007(a); United States v. Lee, 13 M.J. 181 (C.M.A. 1982) (it was error for the military judge to seal the court's sentence pending resolution of a defense petition to dismiss charges based on a violation of the USAREUR 45 day rule). 



n314 R.C.M. 1007(b). 



n315 R.C.M. 1006(e) discussion. 



n316 R.C.M. 1006(e). 



n317 Id. 



n318 R.C.M. 1007(b). 



n319 Id. 



n320 R.C.M. 1009. 



n321 R.C.M. 1006(e) discussion. Under the 1984 Manual the court is no longer required to announce that the required "two-thirds" or "three-fourths" concurrence was obtained. There is a presumption that the court members properly complied with the military judge's voting instructions. R.C.M. 1006(e) analysis. 



n322 United States v. Donnelly, 12 M.J. 503 (A.F.C.M.R. 1981). 



n323 R.C.M. 1009(d) discussion. 



n324 R.C.M. 1009. 



n325 The military judge presiding over a trial by military judge alone may reconsider a sentence in accordance with the same timing limitations applicable to reconsideration by the court members. 



n326 R.C.M. 1009(a). 



n327 R.C.M. 1009(b). 



n328 Benchbook, para. 2-30; United States v. Bridges, NMCM 84 1964 (N.M.C.M.R. 7 Feb. 1984) (although the trial judge can clarify ambiguities in a sentence reached by the court members, it is improper for the trial judge to suggest to the court members that they should reconsider their verdict). 



n329 R.C.M. 1009(d)(2). 



n330 Id. 



n331 R.C.M. 1009(d)(3)(A). 



n332 R.C.M. 1009(d)(3)(B)(ii). 



n333 R.C.M. 1009(d)(3)(B)(iii). 



n334 R.C.M. 1006(e) discussion. 



n335 R.C.M. 1009(c)(2)(B). 



n336 R.C.M. 1009(c)(2)(B); R.C.M. 1009(b). 



n337 R.C.M. 1009(c)(3). 



n338 Id. 



n339 United States v. Occhi, 2 M.J. 60 (C.M.A. 1976). 



n340 UCMJ art. 71(d). 



n341 See, e.g., United States v. Cimoli, 10 M.J. 516 (A.F.C.M.R. 1980); United States v. McLaurin, 9 M.J. 855 (A.F.C.M.R. 1980). 



n342 R.C.M. 923; Mil. R. Evid. 509; Mil. R. Evid. 606. See also Dean, The Deliberative Privilege Under M.R.E. 509, The Army Lawyer, Nov. 1981, at 1; Criminal Law Division, TJAGSA, New Developments in Impeachment of Verdicts, The Army Lawyer, Oct. 1985, at 38. 



n343 Mil. R. Evid. 606. 



n344 Although Mil. R. Evid. 606 expressly applies only to the testimony/affidavits of members, case law extends the privilege to third persons who "intrude" upon the deliberative process. See, e.g., United States v. Perez-Pagan, 47 C.M.R. 719 (A.C.M.R. 1973) (the court reporter); United States v. Harris, 32 C.M.R. 878 (A.F.B.R. 1962) (affidavit by the accused who overheard the jury's deliberations). 



n345 Mil. R. Evid. 606. Procedural irregularities, failure to follow the military judge's instructions, or "second thoughts" by the court members are not grounds for impeachment of the verdict. See generally United States v. Hance, 10 M.J. 622 (A.C.M.R. 1980); United States v. Higdon, 2 M.J. 445 (A.C.M.R. 1975). 



n346 United States v. Rice, 20 M.J. 764 (A.F.C.M.R. 1985) (allegations that the trial judge may have misunderstood the evidence presented at trial could not constitute a basis for impeaching the military judge's verdict because the allegation did not fall within one of the three exceptions in Mil. R. Evid. 606). 



n347 See generally, J. Weinstein & M. Berger, Weinstein's Evidence 606 (1978). 



n348 United States v. Dobbs, 11 C.M.A. 328, 29 C.M.R. 144 (1960); United States v. Rinehart, 8 C.M.A. 402, 24 C.M.R. 212 (1957). 



n349 United States v. Witherspoon, 16 M.J. 252 (C.M.A. 1983); United States v. Davis, 19 M.J. 689 (A.C.M.R. 1984). 



n350 United States v. Almeida, 19 M.J. 874 (A.F.C.M.R. 1985). 



n351 See Parker v. Gladden, 385 U.S. 363 (1966). 



n352 Prior to the Military Rules of Evidence appellate courts disagreed as to whether in-court command influence was an exception to the deliberative privilege. Compare United States v. Lil, 15 C.M.R. 472 (A.B.R. 1954) with United States v. Connors, 23 C.M.R. 636 (A.B.R. 1957). 

After the Military Rules of Evidence there was still some disagreement. Although the drafters of the Military Rules of Evidence clearly intended in-court command influence to be a ground for impeaching the verdict, Mil. R. Evid. 606 (1980 analysis), the first post-MRE appellate decision disagreed with the drafters. See United States v. Accordino, 15 M.J. 825 (A.F.C.M.R. 1983). 

The Court of Military Appeals resolved this issue in United States v. Carr, 18 M.J. 297 (C.M.A. 1984) and United States v. Accordino, 20 M.J. 102 (C.M.A. 1985) holding that use of superiority of rank was improper and was a ground for impeaching a verdict pursuant to Mil. R. Evid. 606. 



n353 Mil. R. Evid. 606. 



n354 R.C.M. 923 discussion; United States v. Martinez, 17 M.J. 916 (N.M.C.M.R. 1984); see also United States v. Davis, 19 M.J. 689 (A.C.M.R. 1984) (when post-trial allegations were made that some court members had impermissibly visited the crime scene during a recess in the trial, the military judge should have conducted a limited hearing to determine whether the accused had been prejudiced by the viewing). 



n355 Mil. R. Evid. 606. 



n356 Id. 



n357 R.C.M. 922(e). 



n358 Mil. R. Evid. 606. 



n359 United States v. Martinez, 17 M.J. 916 (N.M.C.M.R. 1984). 



n360 R.C.M. 922(e). 



n361 R.C.M. 1003(b). The 1984 Manual makes it clear that court-martial is limited to the types of punishment specifically listed. The 1969 Manual was not as clear although case law filled the void by excluding certain types of punishment. 



n362 English, The Constitutionality of the Court-Martial Death Sentence, 21 A.F.L. Rev. 552 (1979). 



n363 See, e.g., Jurek v. Texas, 428 U.S. 262 (1976); Proffitt v. Florida, 428 U.S. 242 (1976); Gregg v. Georgia, 428 U.S. 153 (1976); Furman v. Georgia, 408 U.S. 238 (1972). 



n364 The Supreme Court declined the opportunity to decide the issue. Schick v. Reed, 419 U.S. 256 (1974). 



n365 See generally Pavlick, The Constitutionality of the U.C.M.J. Death Penalty Provisions, 97 Mil. L. Rev. 81 (1982); Pfau & Milhizer, The Military Death Penalty and the Constitution: There Is Life After Furman, 97 Mil. L. Rev. 35 (1982). 



n366 The military death penalty provisions were upheld in United States v. Matthews, 13 M.J. 501 (A.C.M.R. 1982); United States v. Rojas, 15 M.J. 902 (N.M.C.M.R. 1983); and United States v. Hutchinson, 15 M.J. 1056 (N.M.C.M.R. 1983). The military death penalty was held to be unconstitutional in United States v. Gay, 16 M.J. 586 (A.F.C.M.R. 1983). 



n367 MCM, 1969, para. 75. 



n368 United States v. Matthews, 16 M.J. 354 (C.M.A. 1983) (mandate issued 27 Oct. 1983). 



n369 Id. 



n370 Exec. Order No. 12,460, 49 Fed. Reg. 3169 (1984). 



n371 R.C.M. 1004. 



n372 The first military case to have a death penalty adjudged under R.C.M. 1004 was the case of United States v. Dock, tried on 16 November 1984 at the 3d Armored Division, Frankfurt, West Germany. 



n373 R.C.M. 1004. Some of the aggravating circumstances which may be relied on to adjudge a death penalty for premeditated murder are: 

a. The accused has been found guilty in the same case of another murder. 

b. The murder was preceded by the intentional infliction of substantial physical harm or prolonged, substantial mental or physical pain and suffering to the victim. 

c. The accused knew the victim was a commissioned, warrant, noncommissioned, or petty officer in the execution of office. 

d. The accused knew the victim was a member of a law enforcement or security agency or activity and was in the execution of office. 

e. The accused was engaged in the commission, attempted commission, or flight after commission of any robbery, rape, aggravated arson, sodomy, burglary, kidnapping, mutiny, sedition, or piracy. 

f. The accused procured another by means of compulsion, coercion, or a promise of an advantage, a service, or a thing of value to commit the murder. 

g. The murder was committed for the purpose of receiving money or a thing of value. 



n374 The rules pertaining to capital referrals are contained in R.C.M. 201(f)(2)(C). 
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