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TEXT: 
 [*29]  Once an accused has been found guilty of an offense by a court-martial, what evidence can the court consider in determining an appropriate sentence? The military courts have long held that any punishment must be individualized to the particular offender being sentenced. 1 Indeed, one case notes that the "purpose of the presentencing portion of a court-martial is to present evidence of the relative 'badness' and 'goodness' of the accused as the primary steps toward assessing an appropriate sentence." 2 

While insisting that the punishment must fit the offender, and not just the offense, the military has recognized several legitimate goals of the sentencing process. Among these goals are deterrence, punishment, and rehabilitation of the offender; protection of society; maintenance of good order and discipline within the military; and deterrence of other potential offenders. 3 Counsel may argue and, if requested, the military judge should instruct the court members on these principles. 4 This may raise the legitimate concern expressed by the Court of Military Appeals in United States v.  [*30]  Hill 5 and United States v. Mosely 6 that the sentencing authority will base the punishment on matters not in evidence and not relevant to the accused; in short, on material that is hidden from the accused and not subject to rebuttal. The answer to this concern is to allow the introduction of evidence that will justify the application of the various principles and support an appropriate sentence to carry out these goals. 7 As the Air Force Court of Military Review has recognized. "[at] best, sentencing is a deliberative, thoughtful process and not a science. It follows therefore that the sentencing authority should be given as much relevant information as is available and admissible to guide him or her in the sentencing task." 8 

Rule for Courts-Martial 1001 may be authority for the admissibility of such evidence on sentencing. The drafters' analysis of the rule suggests that its intent is to allow the military much the same information as would be provided by a presentence report in a civilian court. 9 Rule for Courts-Martial 1001(a)(1)(A) lists five different categories of evidence that the prosecution may present "to aid the court-martial in determining an appropriate sentence," and R.C.M. 1001(b) discusses each category separately. The two broadest categories are R.C.M. 1001(b)(4) and (5), which allow "evidence of aggravation" and "evidence of rehabilitative potential." The admissibility of evidence of aggravation was also recognized in the 1969 Manual for Courts-Martial, 10 and has been interpreted as including only evidence that is directly related to the offenses of which the accused has been convicted. This is codified in R.C.M. 1001(b)(4), which refers to "aggravating circumstances directly relating to or resulting from the offenses." 

The provision that admits the widest range of personal information concerning the accused is R.C.M. 1001(a)(1)(A)(v), and refers to "evidence of rehabilitative potential." This provision is new with the 1984 Manual. The Army Court of Military Review in United States v. Wright 11 and United States v. Pooler 12 affirmed the admissibility of evidence of the accused's attitude toward offenses similar to the ones of which he had been convicted. Although the court discussed this as aggravation evidence allowable by paragraph 75 of the 1969 Manual, the evidence was determined to be admissible to allow "a proper assessment of appellant's rehabilitative potential with respect to his present offenses." 13 In United States v. Warren, 14 the trial counsel argued on sentencing that the sentence imposed should teach the accused that he could not come into court and lie under oath. The Court of Military Appeals affirmed, reasoning that the accused's lying under oath might tend "to refute claims of his repentance and readiness for rehabilitation," 15 and such perjury "is a proper consideration in determining an accused's rehabilitative potential." 16 Similarly, the Navy-Marine Corps Court of Military Review, in United States v. Chapman, 17 agreed with the trial judge that the accused's voluntary and unauthorized absence from his own sentencing proceedings was "highly relevant to rehabilitative potential." 18 Obviously, the courts have been receptive to evidence relevant to the accused's "rehabilitative potential," even to the point of considering factors not clearly within the meaning of "matters in aggravation." 

Nevertheless, the courts have not grasped this new rule with open arms. In United States v. Berger, 19 the Air Force Court of Military Review disagreed with the trial judge's liberal interpretation of sentencing evidence admissibility. The accused had pled guilty to indecent acts with a minor. In aggravation, the trial counsel offered the testimony of a different minor that the accused had committed even more serious acts of indecency with her. The Air Force court held that "not everything is admissible in the presentencing proceedings," 20 and this was not evidence in aggravation because it was not directly related to the present offenses. Assuming that it might have some slight bearing on the accused's rehabilitative prospects, it was not properly admitted because R.C.M. 1001(b)(5) "only permits opinion evidence, not evidence of specific instances of uncharged misconduct." 21 Similarly, in United States v.  [*31]  Lawrence, 22 the Army Court of Military Review applied a restrictive reading to the admissibility of evidence of rehabilitative potential. The trial judge had allowed into evidence a prior statement by the accused. In holding that this was error (though harmless) the court ruled that "while we recognize that RCM 1001(b)(5) represents a new dimension in presentencing procedure, we cannot construe its language or the Drafters' Analysis associated with it as contemplating more than the introduction of opinion evidence . . . relative to an accused's duty performance and potential for rehabilitation." 23 Because the prior statement was not a statement of opinion, its admission on sentencing was error. 

The analysis of this particular rule can be read to support these two decisions by the courts of review. The analysis ac-knowledges that this provision is new, and allows the introduction of opinion testimony, and continues: "Note that inquiry into specific instances of conduct is not permitted on direct examination but may be made on cross-examination." 24 Although the drafters' intent is relevant, the general rule in interpreting any statute is that the language of the statute itself is controlling. If the drafters failed to properly incorporate their intent into the law, then their intent is of no particular value in determining the effect of that law. In this case, however, the law and the statement of the drafters' intent agree: nothing more than opinion evidence is permitted under R.C.M. 1001(b)(5). 

A more interesting question, answered by examining the rule, not the analysis, is whether any evidence is prohibited by R.C.M. 1001(b)(5). The simple answer is "no." The rule is a statement of admissibility of opinion evidence, not a statement of exclusion of non-opinion evidence. 

The military courts have ruled in other evidentiary areas that certain rules were rules of admission and not exclusion. For example, paragraph 153a of the 1969 Manual provided that an out-of-court identification could be admitted to corroborate an in-court identification. In United States v. Burge, 25 the military judge admitted the victim's out-of-court identification of the accused as an excited utterance even though he could not make an in-court identification. The Court of Military Appeals affirmed, holding that the rule was a rule of admission and not a rule of exclusion, and thus it did not specifically exclude such evidence, even though there was no in-court identification. 26 Similarly, in United States v. Vickers, 27 the court concluded that the courts of military review had read an unnecessary restriction into the language of the 1969 Manual. Paragraph 75b provided that the prosecution could introduce aggravation evidence after a plea of guilty where the evidence was not introduced before the findings. Several courts of military review had held that the "obverse implication" of this rule was that such evidence was prohibited after a finding of guilty in a contested case. 28 In Vickers, the court ruled that the rule was intended to allow evidence to be admitted, not to keep evidence out. The same reasoning logically applies to the provisions of R.C.M. 1001(b)(5). 

Rule for Courts-Martial 1001(b)(5) does not, by its terms, exclude any evidence. If "the sentencing authority should receive full information concerning the accused's life and characteristics in order to arrive at a sentence which will be appropriate in light of the purposes for which a sentence is imposed," 29 then this rule should not be used to exclude otherwise relevant evidence that would assist the sentencing authority in determining such an appropriate sentence. 

The above language is somewhat echoed in United States v. Martin, 30 where the court set out a methodology for determining the admissibility of sentencing evidence: "first, . . . determine if the evidence tends to prove or disprove the existence of a fact or facts permitted by the sentencing rules." 31 If so, and if it is admissible under the Military Rules of Evidence, then it is admissible. This potentially opens the door to extremely broad categories of evidence. Under R.C.M. 1001(g), the trial counsel is allowed to argue that the court-martial should consider "general deterrence . . . and social retribution" in arriving at an appropriate sentence, as well as rehabilitation and specific deterrence. If counsel intends to argue such principles, there should be some evidence on which the court can base the application of the principles, or the concerns expressed by the Court of Military Appeals will be realized. 32 Evidence as to the proper application of "social retribution" can frequently be admitted as evidence in aggravation, as this allows victim impact evidence. What evidence justifies the application of "general deterrence"? Such evidence might logically include evidence as to the frequent commission of similar crimes, so that the court can determine a need to deter others, as well as the general social cost of the commission of such crimes, so as to weight the value of such deterrence. In case of a crime for profit, such as larceny, the gain realized not only by the accused, but by the average thief within the general community, may be relevant to determine how much punishment is necessary to deter such crimes, and to balance the present accused's punishment against the maximum that could be adjudged. Such evidence may also be relevant to determine the degree of social abhorrence and thus social retribution that is appropriate for the particular offenses under consideration by the court. 

 [*32]  What, then, is the correct guidance for the determination of admissibility of evidence "to aid the court-martial in determining an appropriate sentence"? The courts of review in United States v. Chapman 33 and United States v. Slovacek 34 actually had the correct attitude: if it is not expressly excluded by the Manual, and if it is relevant, it is admissible. 35 This, of course, raises the dreaded specter of uncharged misconduct. As the court indicated in Martin, once the accused has been convicted of a crime, the problem associated with such evidence is greatly lessened. There is, in effect, no longer the risk of a "conviction of an accused for a specific crime because he generally has the reputation of being a 'bad man.'" 36 Nevertheless, Mil. R. Evid. 403 does limit the admissibility of relevant evidence on sentencing, just as it does on the merits. 37 Even during the sentencing phase of the trial, the government "may not introduce such bad-character evidence to show that the accused as a repeated offender deserves a severe punishment." 38 But if the evidence is otherwise relevant to one of the accepted principles of sentencing, then the fact that it shows the accused to be a repeated offender should not automatically cause it to be excluded. 39 The court expressed its concern in United States v. Gambini "that such evidence has a strong 'tendency to arouse undue prejudice' in the court against an accused, 'confuse and distract' the court from the issues before it, 'engender time-consuming side issues and . . . create a risk of unfair surprise.'" 40 

These considerations must be balanced by the military judge under Mil. R. Evid. 403. The ability of the judge to perform this balancing should be no more suspect during the sentencing phase than during the guilt determination phase. The answer to these concerns was also well expressed by the court in United States v. Mack: "we believe that court members acting under proper instructions from a military judge, can limit their consideration of such [evidence] to their permissible purpose of assistance in the formulation of an appropriate sentence for the particular accused." 41 Finally, as the court noted in Warren, any risk that the court members might attach undue significance to such evidence "is more than neutralized by the unique sentence review available in military justice. The convening authority . . . and the Court of Military Review can grant relief by reducing the sentence if it appears that excessive weight was given by the sentencing authority [to such evidence.]" 42 

When a party objects that the evidence is not allowed by R.C.M. 1001 and therefore should be excluded, the military judge should "not read the Manual provision as so limiting, for it clearly by its terms does not exclude [evidence] which otherwise qualifies for admission under one of the recognized [evidentiary rules.]" 43 Rather, if the proponent can establish that the evidence is relevant to any accepted principle of sentencing, and to the determination of an appropriate sentence for the accused, the inclination should be to let the sentencing authority consider the evidence. If the evidence can properly satisfy the various balancing considerations of Mil. R. Evid. 403, and if there is nothing in "the Constitution of the United States as applied to members of the armed forces, the code, these rules, this Manual, or any Act of Congress applicable to members of the armed forces" 44 that would require its exclusion, then it should be allowed to contribute to the informed determination of an individualized, appropriate sentence. 
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